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. PREFACE . 

This volume of Decisions of the Department of the Interior covers 
the period from January 1, 1965, to December 31, 1965. It includes 
the most important administrative decisions and legal opinions that — 
were rendered by officials of the Department during the period. — 

- The Honorable Stewart L. Udall served as Secretary of the Interior 


__ during the period covered by this volume; Mr. John A. Carver served © 


as Under Secretary; Messrs. Harry R. Anderson, Frank P. Briggs, 
Stanley A. Cain, Kenneth Holum, John M. Kelly, and J. Cordell 
Moore served as Assistant Secretaries of the Interior; Mr. Otis D. 
Beasley served as Assistant Secretary for Administration; Mr. Frank 
J. Barry served as Solicitor of the Department of the Tnierios and Mr. 
Edward Weinberg as Deputy Solicitor. 
This volume will be cited within the Depneanear of the Interior as 
“ro I. D. 99 ; 
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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF 
DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS 


The table below sets out in alphabetical order, arranged according 
_ to the last name of the first party named in the Department's decision, 
-all the departmental decisions published in the Interior Decisions, » 
beginning with volume 61, judicial review of. which was sought by | 


one of the parties poaseraed The name of the action is listed as it _ 


appears on the court docket i in each court. | Where the decision of the 
court has been published, the citation is given; if not, the docket num- 
ber and date of final action taken by the court 1s set out, Tf the court 
issued an opinion in a. nonreported case, that fact is indicated; -other-. 
wise no opinion was -written.. Unless otherwise indicated,. all suits 
- were commenced in the United States District. Court for the District of. 
- Columbia and, if appealed, were appealed to the United States Court 
of Appeals. for the District. of Columbia Circuit. Finally, if judicial 
review resulted in a further departmental decision, the departmental — 
decision is cited., Actions. shown are those ‘taken prior to the end of 
the-year covered by. this volume. oe ; 


Adler Construction Co. O01. D.21 (1960). (Raocinsideration)’ | 
Adler Construction Go, v. United States, Cong. 10-60. Suit pending. : 


Allied Contractors, Ine., 68 I. D. 145 (1961) ° 
- Allied Contractors, ae v, ‘United Biates, Court of | ‘Claims No. 163-68. 
“Suit pending. . 


Maw Barash, The Tewas Company, 63 I. D, 51 (1956) . . . 
aM Max Barash. v. Douglas. McKay, Civil Action No. 939-56. J: udgment. for 
s defendant, ‘June 13, 1957; reversed. and remanded, 256 F. 2d. 14. (1958) 5 ae 
judgment for plaintife, December 18, 1958, U. 8. District pone D. C., 66 I. D. 11. 
i (1959). No petition. Ths ; ; 
ae Barnard- Curtiss Co., 64LD. 312 (1987), 65 LD. 49 (1958) eek | 
bere Barnard-Curtiss Co. v, United States,. Court. of Claims No. 491- 59. Judg- ier 
ment for plaintiff, 301 F. 2d 909 ( 1962). : : 
: Eugenia Bate, 69 ID. 2380 (1962) - : Hc 
- Katherine 8.: Foster & Brook. H. ‘Duncan, I v. Stewart T.. Vaal, Civ 


. Action. No. 5258, ‘United States ‘District Court for the District of New : 


: Mexico. ‘Reversed 835 Hr. 2d 828 (10th Cir. 1964). . No petition. 


- Sam Bergesen, 62 LD. 295 : 
_.Reconsideration denied, IBCA-11 (Doetabér’t 19, 1955). : 
: Sam Bergesen v. United States, Civil Action:No. 2044, in the United 1 States ; 
District ‘Court for the Western Division of ‘Washington. Complaint dis- 
“missed, March 11, 1958. No appeal, ase 


ewan 
209-494 66-2 
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BLM-A-~045569, 70 LD. 231 (1968) - 
‘New York State Natural Gas Corp. v. Stewart L. Udall, Civil Action No. 


2109-63. 
Consolidated Gas Supply Corp. v. Stewart L. Udall et al., Civil Action 


No. 2109-63. Judgment for defendant,. i lama 20, 1965. Appeal filed 
- November 16, 1965. — tan SE ey ae 


Melvin A, Brown, 69 I. D: 131 vey 
Melvin A. Brown te Stewart L. Uda, Civil Action No. 3852-62. cement 
. for defendant, September 17, 1968. J udgment reversed, 835 F. 2d 706 (1964). 
“No petition. ; 


California Company. The 66 I.D. b4 (1959) . 

sas The California Company v. Stewart L, Udall, Civil Action No. 980-59. 
‘Judgment for Aefendant) October 24, 1960 (opinion) - Affirmed, 296 B, 2d 
384: (1961). 


Carson Gainiaian Co., 62 I.D. 422 2 (1968): 
‘Carson’ Construction Co. v. United States, Court: of Claims. No. 487-59, 
Judgment for plaintiff, December 14, 1961. - No appeal. posh ATL 


| Mrs. Hannah Cohen, 70 LD. 188 (1963) : . 
i annah, and Abram Cohen. v. United States, Civil Action No. 8158, ‘United 
States District Court for the District of Rhode Island. Compromised. age 


. Barney R. Colson, 70 LD. 409 (1963) Ts ae 

' -) Barney R. Colson et al:, v. Stewart L. Udait, Civil ‘Action No. 63-26-Civ. i 
Oc, United States District Court for the’ Middle District ‘of Florida. Suit’ 
pending.. oo 


Columbian Curkon oe Mer erwin ‘EB. » Liss, 63. I D. 166. oa 
Merwin H. Liss v. Fred A. Seaton, oe Action No. 3238-56. J udement pou 


~ tember 18, "1958, ‘D.C. Git: ‘No. ‘14, 647. 


Autrice C. Copeland, 69 I.D.1 (February 27, 1962). 

_ , Autrice Copeland Freeman v0. Stewart Le Udall, oly Action’ No. 1578 
“Tucson, in the United States District Court for’ the. ‘District ‘of ‘Arizona. 
Judgment for defendant, September 8, 1963 (opinion). Affitmed, 336 E. aes 
‘706 (1964). ‘No petition. oe 


John C. deArmas, Jr., P. A. McKenna, 68 LD. 82. (1956) | 
_ . Patrick A: McKenna v. ‘Olarence A. Davis, Civil Action No, 3125-56. “Jude: 
Ment for defendant, June 20, 1957; affirmed, 259" Fr, 2d. 780 (1958) 5 cert. 
den., 858 U.S. 835 (1958). 
The Dredge Corporation, 64 ID. 368 (1987 \; 65 LD: 336 (1958) 
The Dredge Corporation v. J. Russell Penny, ‘Civil Action No, 475, in the 


“United States District Court for the District of ‘Nevada. J udgment for de- 
fendant, September 9, 1964: ‘Appeal filed 9th Cir, November 2; 1964, - 


Johnd. Farrelly et at., 62 1. D.1 (1955). 
John J. Farrelly “ied The Fifty-One Oil Co. v ‘Douglas McKay, ‘Civil 
‘Action No. 3087-55. Judgment for eat October Hi, 1955." "No appeal. 
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Franco Western Ot Company et al., 65 1.D. 316, 427 (1958). ae 
. Raymond J. Hansen v. Fred A. Seaton, Civil Action No. 2810-59... Judg- 
ment for plaintiff, August 2,1960 (opinion). .No appeal. taken. ; 

See Safarik v. Udall, 304 F. 2d 944 (1962). Cert. den., 371 US. 901. 


Gabbs Exploration Co. , 67 LD. 160 (1960) | 
_ Gabbs Eaploration. Compbnni v. Stewart L. Uda, Civil Action No. 219-61. 
‘Judgment for defendant, December 1, 1961. Affirmed, 315 F. 2d. 37 ee , 
cert. den., 375 U.S. 822 (1968). 


Stanley Garthofner, Duvall Brothers, 67 L.D.4 (1960). . ce 

, Stanley Gar thofner v. Stewart L. Udall, Civil Action No. 4194-60, Jude- 

. ment, for. plaintiff, N ovember 27, 1961. No appeal. , 
General E acavating Co., 67 LD. 344 (1960) 


General Eacavating, Co. v. United, States, Court. of Claims No. 170-62, 
Dismissed with prejudice December 16, 1963. 


‘Nelson A. Gerttula, 641.D. 298 (1957). 


Nelson A. Gerttula v, Stewart L. Udeau, Civil Action No. 685-60. ge: 
ment for: defendant, June. 20, 1961; motion for: rehearing denied, August 3; 
. 1961. Affirmed, 309 F, 2a 653 (1962). No petition. 


Charles B. Gonsales eb al., Western O4l nee Ine., a aly 69 ue D. 236 
(1962) Lue | 

. Pan. American Petroleum Cote: ae Charles 2B. “ Gonsales. v Stewart Ts 

- Udall, Civil Action No. 5246, United States District Court. for’ the District 

of New Mexico. see see for defendant, May: 13, 1964. ‘Affirmed, 852 F, 

- 24 82 (1965). et ae eee eee 


Gulf Oi Corporation, 69. D.30 0 (1962) 


Southwestern Petroleum. Corp. V. Stewart E: Uaall, Civil ‘Action No. 2209- 
- 62. Judg ement: for _defendant, October 19, 1962. Affirmed, 825 B 2a 633. 
(1968). No petition: 


& thrie Electrical nee 63 ADS 280 (1985) ; “TBOA-22 
~-"(Supp.). (March 30, 1956) | 


. Guthrie: Electricat’ Construction ‘Co..v. United. States: ‘Court ‘of’ Claims 
-No; 129-58. ‘Stipulation: of settlement -filed. ue ee ‘ALT, eae Ee Ore: 
mise offer accepted and case closed October 10, 1958. ° watts aa 


L. as Hagood et al., 65 L.D. 405 (1958): ' 


 Bdwin Stilt-et- ee v, United States, CivilAction No: 7897, United: States 
. District. Court for:the District: of Colorado.: : Compromise: Bees veed 


7 Bano a. Hansen et al., 67 I, D. 362 (1960). 


‘Raymond J. Hansen’ ‘et al: ve Stewart: BL: Udall, Givi ‘Notion ‘No. 3902-60. 0. 
- Judgment:..for.: defendant,. June’ aa duets: ed a Re ae ss oe 
--eert, den., 371 U8. 901. Se PRs eee ee, ie 


“Robert Schulein v. ‘Stewart L. vaaui, Civil Action No. 4181-60. ‘Judgient 
‘for defendant, June 23, 1961. Affirmed, 304 F. 24 944 (1962): No petition. 
Duncan Miller v. Stewart L. Udall, Civil Action No, 3470-60.. Judgment 

for defendant, June 23, 1961. Affirmed, 304 F, 2d 944 (1962). No petition. 
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Kenneth Holt, an individual, etc., 68 I.D. 148 (1961) 
Kenneth Holt, etc., v. United States, Court of Claims No. 162-62. Stipu- 
lated judgment, July 2, 1965. . 


Hope Natural Gas Company, 70 I.D. 228 3 (1968) 
Hope Natural Gas Co. v. Stewart L. Udall, Civil Action No. 2132-63, 
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil Action No. 
. 2109-63. Judgment for defendant, Seen -20, 1965. Apoen! filed,- No- 
vember 16, 1965. 


Boyd L. Hulse v. Waltiam A. Griggs; 67 I.D. 212 (1960) 

an William Hi. Griggs v. Michael T. Solan, Civil Action No. 8741, in the United _ 
- States District Court for the District. of Idaho, Btipalation: for dismissal 

filed May 15, 1962. 
Idaho Desert Land Partai Hill fon’ "9 2D; 156. (1965) 

Wallace Reed et al. v. U.S. Department ‘of the Interior et al., Civil Action 

No. 1-65-86, United States Pei Court for the District of t Idaho, Southern. 

Division.. Suit pending. 


Interpretation of the Submerged Laide Act, 1 1 LD. 20 (i968) 
Floyd A. Wallis Vv. Stewart. LL. ‘Udall, Civil Action No. 8089-63. Suit 
“pending. fe en oie 


JA. Terteling & Sons, Ine 64 LD. 466 (198 ) . 
Od AS Terteling & Sons, Ine. v United States, Court, of. Claims No. 114-59. 
Suit, pending. Se 


ane Armstrong Co. “Ine, 63LD. 989 (1956). 


J. D. es Inc. v. United States, Court of Claims . No. - 490-56, 
‘Plaintiff's motion to. dismiss petition allowed, J une 26, 1959. 


Max ce Krueger, Vaughan B: Connelly, 65. LD. 185 (1958) | 
Maz L. Krueger v. Fred A, ‘Seaton, Civil Action No. 3106-58, Complaint 
_ dismissed by plaintiff, June 22, 1959. - 


W. Dalton La Rue, Sr., 69 I.D. 120 (1962) | 

a Dalton La Rue, Sr. v. Stewart L.. Udall, Civil: Action. No: 2784-62. 
Judgment for defendant, March 6, 1963. Affirmed; — B. 2d 428 (1963), . 
cert. den., 376 U.S. 907. (1964). is iy Pia 


Charles Lewellen, 70 I.D. 475. (1963). , a 
Bernard H. Darling v. Stewart L. Udall, Civil Action No. 474-64. Judg- 
ment for Tees October 5, 1964. Appeal voluntarily diamissed, ‘March 
26, (1965, ne 3! 


_ Uilton H. Lichtenwalner et al., 69 LD. 71 (1962) Pee: 

~ Kenneth McGahan v. Stewart L. Udall, Civil Action. No.. “‘A-21-68, United 
“States: District Court for the District of Alaska. Dismissed’ on. merits, 
April 24, 1964. palate’, dismissal of appeal . with prejudice, October By. 
“1964. ; 


teat 
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A. @. McKinnon, 62-1.D. 164 (1955) 


A. J. McKinnon v. United States, Civil Action’ No- 9888, United States Dis- 
trict Court for the, District of Oregon. . J udgment for plaintiff, December 12,. 
~ 1959 (opinion) ; reversed, 289 F. 2d 908 (9th Cir. 1961). 


| Wade McNeil et al., 64 1.D, 423 (1957) Eat 
: Wade McNeil ». “Fred A. Seaton, Civil Action ‘No. 648-58. Judgment for 
defendant, June 5, 1959 (opinion) ; reversed, “O81 FF, 2d. 931 (1960). No 
opinion. 
Wade MoNeit v. Albert K. Leonard et al, Civil Action No. 2226, United 
“States District Court for the District. of Montana. _ Dismissed, November 26, 
_ 1961 (opinion): Order, April 16, 1962. a 
Wade McNeil ». Stewart L. Udall, Civil Action No. 678-62, Judgment for 
: - defendant, ‘December 13, 1963 (opinion). Affirmed, 840 B. ‘2d 801 ae 
"Gert. den., 381 U.S. 904 (1965). 
Salvatore Megna, Guardian, Philip: Yi Garigan, 65-LD. 33 (1958) 
: “Salvatore Megna, Guardian ete. v: Fred AY “Seaton, Civil Action No. 468-58. 
Judgment for plaintiff, November 16,:1959; motion: for: reconsideration . 
_ denied, December 2, 1959. No appeal... . 
Philip T. Garigan v. Stewert L. Udall, Civil Action ‘No. 4577 Tue., ‘in ‘the 
United States District Court for. the District of Arizona. | Action suspended 
pending issuance of Dir’s. Dee. © . 


Duncan Miller, Samuel W.M cIntosh, (gGr D. 121 (1964). 
Samuel. W.. McIntosh v.. ‘Stewart L. Udall, Civil. Action No. 1522-64. 
Judgment for defendant, J une 29, 1965. No appeal. ; 
Duncan Miller, 70 1.D.1 (1963) ° : : | 
. | Duncan Mitter v. Stewart L. Vaal, Civil Action: No. 981-63, ‘Suit pending. 
Dunean Miller, Louise Cuccia, 66 LD. 388 (1959) ae : 
Louise Cuccia and Shell. Ot Company. v. Stewart L. Udall, Civil. Action 
i, IND. 562-60. Judgment for defendant, June 2%, 1961 ; no appeal taken, 
Dinca Miller, A~28008 (August 10; 1959), -A-28093: et al. (October 
30, 1959) , A~28133. (‘December 22 1959) A-28378 8. Angost 5 ei 
-A-28258 et al. . (February 10, 1960). aS en 


a Henry 8. Morgan et al., 65 I.D, 369 (1958) 
Henry 8S. Morgan e Stewart L. Udail, Civil. Action “No. 8248-59. _Judg- 
- ment for: defendant, February 20; 1961 (opinion). Affirmed,. 306. F. 2a 799 
(1962) ; cert den., 371.U.8. 941. (1962). ee ae ee a ears 


Morrison-Knudsen, Inc., 64 1.D. 185 (1957) + ae 

: Morrison-Knudsen Co., Ine. vo. United States,. Court of. Claims No. 230-81. 
-Remanded to Trial Commissioner, May 14, 1965. ; 

lichard L. Oelschlaeger, 67.1.D. 237 (1960). ’ 


Richard L. Oelschlaeger v. Stewart. L.- Udell, Civil Action No. 4181-60, 
- Dismissed, November 15,1963. Case reinstated, February 19, 1964. 
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Oil and Gas Leasing « on Lands Withdrawn. a Eececutive Orders for 
Indian Purposes in Alaska, 70 I.D. 166 (1963) - heel 

Mrs. Louise A. Pease v. Stewart L. Udall, Civil. Acton No. 760-63, United 

States District Court for the District of Alaska at pun Ounce: Withdrawn, 


April 18, 1963. 
Superior Oii Co. v. Robert L. Bennett, Civil Action. No. A-17-63, United 


States District Court for the District of Alaska at Anchorage. Dismissed, 
April 23, 1963. 

Native Village of Tyonek v. Robert I. Benneit, Civil Action No, A-15-68, 
United States District Court for the District of Alaska at Anchorage, Dis- 
missed, October 11,1963. 

. Mrs. Louise A. Pease v. Stewart DL. Udall, Civil Action No. A-20-68, United 
_ States District Court for the District of Alaska at Anchorage. Dismissed, 
‘October 29, 1963 (Oral opinion). Affirmed, 332 F. 2d 62 (1964). 
petition. 
George L. Gucker v. ‘Aiewind Ty ‘Udall, Civil Action No. A-39-638, United 
States District: Court for the District of. Alaska at SCHL BES: Dismissed 
' .without prejudice, March 2, 1964. . No appeal. coaG 


Paut Jarvis, Inc., 64 I.D. 285 (1957) 
Paul Jarvis, on v. United States, Court of Claims No. 40-58. Stipulated 
judgment for plaintiff, December 19, 1958. 
Harold Ladd Pierce, 69 I.D. 14 (1962) 
Duncan Miller v. Stewart L. Udatt, Civil Action No. 1351-62. Judgment 
for defendant, August 2, 1962. ‘Affirmed,. 317 F. 2d 578 (1968). _No petition. 


Port Blakely Milt Company, T1LD. 217 (1964) 
-. Port Blakely Mill Company v. United States, Civil Action No. . 6205, in the 
United States District Court for the Western District for eee Suit 
pending, , 
Richfield Owe orporation, 62.-D. 269 (1958) 
Richfield Oil Corporation v. Fred’ A. Seaton, Civil Action No. 3820-55, 
‘Dismissed without prejudice, March 6, 1958. _ No‘appeal. 


Hugh 8. Ritter, Thomas M. ‘Bunn, 72 LD. 114 (1965) 
Thomas M. Bunn Ve Rieu y es L. Udall, Civil Action No. 2615-65. Suit 
~ pending. 
San Carlos Mineral Strip, 6 69 I. D1 195 5 (1962) 


James Houston Bowman v. Stewart L. Udall, Civil Action No. 105-63. 
Judgment for defendant, June 16,1965. Appeal taken, July 16, 1965. 


Seal and Company, 68 I.D. 94 (1961) 
Seal and Company, Inc. v. United States, Court of Claims No. 274-62, 
Judgment for plaintiff, January 31, 1964.. No appeal. 


Southwestern Petrolewm Corporation et al., 71 1.D. 206 (1964) 
Southwestern Petroleum Corp..v. Stewart L. Udall, Civil Action No. 5773, 
in the District Court for the District of New Mexico, J udgment for. detent: 
ant, March 8, 1965. Appeal filed May 3, 1965. 


Standard Oil Company of Tewas,71 1D. 257 (1964) 


California Ott Company v. Secretary of the Interior, Civil Action No. 5729, 
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- United States District Court for the District of New Mexico. J udgment for 
plaintiff, January 21, 1965. No appeal. « - 


James K. Tallman, 68 I.D. 256 (1961) 
James KE. Tatiman et al. v. Stewart Ei Udall, Civil Action No. “1852-62. 
~ Judgment for defendant, November 1, 1962 (opinion). Reversed, 324 F, 2d 
. 411 (1968). Petition for rehearing denied, October 16, 1963. Cert. granted, 
876. U.S. .961 (1964). Dist. Ct. Affirmed, 880 US. 1 (1965). Rehearing 
- denied, 380 U.S. 989 (1965). : 


Teaas Construction Oo.,641.D. 97 (1957 > 
Reconsideration aemied: IBCA-~73 (June 18, 1957) 


TeLas. Construction Co. v. United States, Court of Claims No. 224-58. - 
Stipulated judgment for plaintiff, December 14, 1961. : 


Estate of John Thomas; Deceased Cayuse Allottee No. 293 fini Estate 
ae Joseph Thomas, Desesed Umatilla Allottee No. 877, 64. 7 D. 401 
» (1957) | 


Joe Hayes v Fred A, Reston Seeretary of the Interior, Civil Action No. 
859-581. On September 18, 1958, the court entered an order granting de- 
fendant’s motion for judgment on the pleadings or for summary judgment. 

' The plaintiffs appealed and on July 9; 1959, the decision of the District Court 
was affirmed, and on October 5, 1959, petition for rehearing en bane was 
denied, 270 F. 2d 319. A petition for a writ of certiorari was filed January 
28, 1960, in the Supreme Court. Petition denied, 364 U. S.. 814 Geen: 
rehearing denied, 364 U.S. 906 (1960). 


Thor-Westeliffe Development, Ine., 70 LD. 134 (1963) - 


Thor-Westeliffe Development, Inc.,.v. Stewart L. Udall, Civil ‘Action No. 
5348, United States District Court for the District of New Mexico. Dis- 
_ missed with prejudice Jw une 25,. 1963. 


See also: 


- Thov-Westeliffe Development, Ine., v. ateibart: ‘EL. Udatt et. at., Civil Action 
. No. 2406-61. Judgment for’ defendant, March 22, 1962. Affirmed, 814 F. 2d 
'. 257, cert. den. 373 U. S: 951.- 


Union Oil Company of. California et al., 7 1.LD. 169 068), 72 I. D. 
318 (1965) 


Penelope Chase Brown et al. v.. Stewart DL dail, ‘Civil Aedion: No. 9202, 
‘United States District Court for the District of Colorado.. Suit Pending. 
Equity Ott Co. v. Stewart q. Udail, Civil Action No. 9462, ‘United. States 
District Court for the District of Colorado. Suit Pending. 
- Gabbs Heploration Co. v. Stewart L. Udall, Civil Action No. 9464, United 
States District Court for the District. of Colorado. Suit pending. - 
Harlan H. Hugg et al. v. Stewart L. Udall, Civil Action No. 9252, United © 
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Dowman v. Moss (19 L.D. 526) ; over- 

» ruled, 25 L.D. 82.- 

Dudymott v. aees Pacific R.R. Co. 
_.( C.L,0. 69) ; overruled sO far ag in 
conflict, 1L.D. 345. 

-Dunphy, Elijah M. (8 TD. 102) : -over- 


- ruled so far as in conflict, 36. L.D. | 


561. 

ee v. Beleele (24 LD. 494) ; ne modi: 

fied; 43 L.D. 56: 

Dyiart, Francis J. (23 LD. 282) : -modi- 
_ fied,.25 L.D. 188. 


Easton, Francis E.. (at LD, 600) over- 
ruled, 30 L.D. 355, 


‘East. Tintic Consolidated Mining Co.: 


41 L.D, 255) ; vacated, 43 L.D. 80. 


*Blliot.v. Ryan (7.L.D. 322); over- 


ruled, 8 L.D. 110. . (See 9: L.D. 360.) 

El Paso Brick Co. (37 L.D. 155) ; over- 
ruled so far as in conflict, 40 L.D. 199. 

Elson, William €.- (6 L.D. 797); over- 
ruled, 87 L.D. 330. 

Emblem v. Weed -(16 L.D. 28); modi- 
fied, 17 L.D. 220. 

Epley v. Trick (8 L.D. ‘10); overruled, 
9 L.D. 360. 

‘Erhardt, Finsans (86 L.D. 154); over- 
ruled, 38 L.D. 406. 

Esping v. Johnson (37 L.D. ays over- 

. ruled, 41 L.D. 289, 

‘Ewing v. Rickard ico L.D. 146) + ; over- 
ruled, 6 L.D. 488. 

‘Falconer v. Price (19 L.D. 167) ; > over- 

- ruled, 24 LD. 264,75 


OF. OVERRULED 


‘Federal Shale Oil Co. (58 ID. 
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Fargo No. 2 Lode Claims (37 L.D, 404) ; 
modified, 48 L.D. 128; overruled so 
far as in conflict, 55 1.D. 348. 

Farrill, John W. (13 L.D. 718) ; over- 
ruled so far as in conflict, 52. L.D.- 
473. ; aan S 

Febes, James H. (87 L.D. 210); over- 
ruled, 43 L.D. 183. 

213) ; 

overruled so far as in conflict, 55 I.D. 

290, 

Ferrell et al. v. Hoge et al. 
81) ; overruled, 25 L.D. 351. 

Fette v. Christiansen (29 L.D. 710); - 
overruled, 34 L.D. 167. >. 

Field, William C. (1 L.D. 68); over- 

' ruled so far as in conilict, 52 L.D. 
A783. 


(18 L.D. 


| Filtrol Company v. Brittan and Echart: 


“(51 L.D. 649) ; distinguished, 55. 1.D. 
605. - 

‘Fish, Mary’ (10° LD. 606) ; modified, 13 
L.D. 511. 

Fisher 'v: Heirs of Rule (42 ‘L.D. 62,. 

64) ; vacated, 43 L.D, 217. i 

Fitch v. Sioux City and Pacific R.R.- 
Co. (216 L..and R, 184) ; overruled, 
17 L.D. 43.: os 

Fleming v. Bowe’ (13 LD. aay over: 
ruled, 23 L.D. 15. . 

Florida,’ State. of («17 L.D. 355) 3 3 en 
versed, 19 L.D: 76. 

Florida, State of (47 L.D. 92, 98) : over- 
ruled so far. as in conflict, 51 L.D. 
291. a 

Florida Mesa Ditch Co. (14 L.D. 265) ; 

— overruled, 27 L.D. 421. 

Florida Railway and Navigation Co. v. 
Miller (3 L.D. 324) ; modified, 6 L.D. 
716; overruled, 9 L.D. 237. 

Forgeot, Margaret (7 L.D. 280); over- 
ruled, 16 L.D. 629. 

Fort Boise Hay Reservation (6 L.D. 
16); overruled, 27 L.D. 505. 

Freeman, Flossie (40 L.D. 108) ; ; over- 
ruled, 41 L.D. 63. 

Freeman v. Texas and Pacifie Ry. Co. 
(2 L.D, 550); overruled, 7 LD. 18. 

Fry, Silas A. (45 L.D. anys modified 
51 L.D. 581. 

Fults, Bill, 61 -I.D. 437 (1954) ; : over- 

ruled, 69 I.D. 181. 
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- Galliher, Maria (8 O.L.0. 137) 5 over- 
ruled, 1 L.D. 57. 

Gallup v. Northern Pacific: Ry. Co. “Can- 


published) ; overruled so far’ as in| 
| Gwyn, James R, (A+26806) December 
“Gee : 


“conflict; 47 L.D. 304.70 
Gariss v. Borin (21 LD: 542). 
" 39 L.D. 162, 225.) 


Garrett; Joshua (7 0.1.0. 55); over- | 
| Halvorson, Halvor’ oK; ‘(20 L.D. 456) 


ruled, 5. L.D. 158. 


Garvey v. Tuiska (41 L.D. 510) ; modi- 
: Hansbrough, Henry C. (5 L.D. 188) 


fied, 43 L.D. 229. 


Gates v. California’ and Oregon R.R. or 


Co. (5.0.1.0. 150) ; : mennuled t L.D. 
836, : 
-Gauger, Henry © (10 L.D. 221) ; Hp over- 
~ ruled, 24 LL.D. 81. = 
Gleason v. Pent (14 L.D. 375+ ‘1b L.D. 
286) ; vacated, 53 I.D, 447; overruled 
so far as in conflict, 59 LD. 416, 422. 
Glassford, A. W. ef al. 56 ID. 88 
 (1937).; overruled to extent incon- 
__ sistent, 70 ID. 159. | 
Gohrman v. Ford (8 C.L.0. 6); over- 
ruled so far as in conflict, 4 LD. 580. 
Golden Chief “A” Placer Claim (35 
“L.D. 557) ; modified, 87 L.D. 250. 
Goldstein v. Juneau Townsite (23° L.D. 
417); vacated, 31 L.D: 88. 


-” Goodale v. Olney (12 L.D. 324); : dis: . 


‘tinguished, 55 I.D.'580. 

Gotebo Townsite v. J ones (35 L.D. 18) ; 

- modified, 87 L.D. 560. 

Gowdy vy. Connell (27 LD, 

_ cated, 28 L.D. 240. 

Gowdy v. Gilbert (19° L.D. 17); over- 
ruled, 26 L.D. 453. . 

‘Gowdy et al. v. istic Gold Mining 
Co. (22 L.D. 624) ; : modified, 24 Ee 
191.. 

Grampian Lode a TD. BAA); : over- 
ruled, 25 L.D. 495. 

Gregg ef al, v. State. of. Colorado (15 
LL.D. 151); modified, 30 L.D. 310. 
Grinnell v. Southern Pacific R.R. Co. 

(22 I.D. 438) : vacated, 23: L.D. 489. 

*Ground Hog Lode v. Parole and Morn- 

’ ing Star Lodes (8 L.D. 4380); over- 
ruled: 34 L.D. 568. 
‘seau, 47 L.D. 590. ) 


06) 5 va- 


Guiduey, “Alcidé - (8 C.L.0. 157) ; over. 


: Tuled, 40 L.D. 399. 


‘(See R. R. Rous-, 
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er-| Gulf and Ship Island R-R. Co. (16 L-D. 


*-936) ; modified; ‘19 LD, 5384. 


‘Gustafson, Olof (45 L.D. 250); modi- 


‘fied; 46 L.D: 442; 

1%, 1953, unreported ; distinguished, 
66 LD. 275. ° 

“overruled; 41 L.D. 505. 

overruled, 29 L.D. 59. : 


Hardee, D:C.' (7 L.D. 1) ; overruled So 
far as-in conflict, 29 L.D, 698. 


- |, Hardee v. United States (8 LD. 391; 


-16 L.D. 499) ; : overruled so ‘far’ as in 
conflict, 29 L.D. 689. 
Hardin, James A. (10° LL.D. 318); re- 
voked, 14 L.D. 283. © . 
Harris; James G. (28 L.D. eee ; Over 
ruled, 39 L.D. 93. 
Harrison, Luther (4 L.D. 179) ; over- 
_ ruled, 17 L.D. 216, 
Harrison, W. R. (19 L.D. 299)'s ; over- 
_ ruled, 38 L.D. 539. 
Hart v. Cox (42 L.D. 592); vacated, 
260 U.S. 427. (See 49 L.D. 413.) - 
Hastings and Dakota Ry. Co. v. 
Christenson ef al. (22 L.D. 25, 

~ overruled, 28 L.D. 572. 

Hausman, Peter A.C. (87 L.D, 362): a 
modified, 48 L.D.629.  ~ | 

Hayden v. Jamison (24 LD. 403) ; ; Va- 

cated, 26 L.D. 373. 

Haynes v. Smith (50 L.D. 208) ; over- 
ruled so ‘far as in conflict, 54. LD. 
150. 

Heilman’ v gore ae (15 L.D. 184) ; ; 
overruled, 28 L.D. 119. 

Heinzman e¢ al. v. Letroadec’s Heirs et 
al, (28 L.D. 497) ; overriled, 38 L.D. 
253. 

Heirs of Davis (40 L.D. nae $ over- 
‘ruled, 46 L.D: 110. 2 

Heirs of Philip Mulnix (38 L.D. 331) 3 

~ overruled, 43 L.D. 582. | . 

“Heirs of Stevenson v. Cunningham: 
(32: L.D. 650); overruled so-far as in 
conflict, 41 L.D. 119. (See 43 LL.D. 
196.) 


‘Heirs: of ‘pexitieiin v. Hempfing (2 


“L.D- 46)"; overruled, 14 ED. 200. 
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Heirs of Vradenberg et al..v. Orr et al. 
(25 L.D.. 

. 258. 

Helmer, Inkerman (34 L.D. 341) ; mod- 
ified, ‘42 L.D. 472. 

Helphrey v. Coil. (49 L.D. 624); over- 


ruled, Dennis v. Jean (A~20899), July 


24, 1937, unreported. 
Henderson, John W. 
vacated, 438 L.D. 106. 
112 and 49-L.D, 484.) 
Hennig, Nellie J. (38 L.D. 448, 445); 
recalled and vacated, 39 L.D. 211. 


(See 44 L.D. 


Hensel, Ohmer V. (45 L.D.. 557); dis- 


tinguished, 66 LD. 275. 
Henry D. ‘Mikesell, A-24112 (Mar. 11, 
1946) ; rehearing denied (June 20, 


1946), overruled to: extent ne I 


ent, 70 I.D. 149. 
Herman v. Chase et at. (37 L.D.. 590) : : 
overruled, 43 L.D. 246. 
Herrick, Wallace H. 
overruled, 25 L.D. 1138. 
Hess, Hoy, Assignee (46 L.D. 421) ; 
overruled, 51 L.D..287. | 


(24 L.D. 28); 


Hickey, M. A. et al. (3 L.D. 83),; mod- 


ified, 5 L.D. 256. 
Hildreth, Henry (45 ID. 464) : : 
cated, 46 L.D. 17. 
Hindman, Ada I. (42 L.D, 327) + ; 
cated in part, 43. L.D. 191. 
-. Hoglund, Svan (42 L.D. 405) ; vacated, 
_ 48 L.D. 588. 
Holden, Thomas A. (16 Dn 498) : 
overruled, 29 L.D. 166. 


6 L.D. 689; 12 L.D. 436. 

Holland, William .C. (M-27696);.. de- 
cided April - 26, 1934; overruled. in 

part, 55 1D.221. - 

Hollensteiner, : Walter (38 L.D. 319) ; ‘ 
overruled, 47 L.D. 260. 

Holman v. Central Montana Mines Co. 
(34 L.D. 568) ; 
in conflict, 47 L.D. 590. 

- Hon v. Martinag (41 L.D. 119) ; modi- 
fied, 43 L.D. 197. 

Hooper, Henry. (6 L.D.: 624) ; modified, 
19 L.D. 86, 284. 

Howard . Northern Pacific R.R. Co. 
(23 L.D..6); overruled, 28 L.D. 126. 

Howard, Thomas (3 L.D. 409). 

89 L.D. 162, 225.) 
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232); overruled, 38 TD: 
Howell, L. C.. (39 L.D. 92). 


(40 L.D. 518) ;| 


overruled sO far as. 


7.397, 


(See | 
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Howell, John H. (24 L.D. 35); over- 


ruled, 28 L.D. 204. 
"(See 39 | 

L.D. 411.) . 
Hoy, Assignee of Hess (46 L.D. 421); 


overruled, 51 L.D. 287. 


Hughes v. Greathead (43 L. D. 497) ; 
overruled, 49 L.D. 413. (See 260 U.S. 
427.) 


Hull e¢ al v. Ingle (24 LD. 214), j : over- 


ruled, 30 L.D. 258. 

Huls, Clara (9 L.D. 401) ; modified, 21 
L.D. 377. 

Humble Oil & Refining Co. (64 I. D. 3B) : 
distinguished, 65 I.D. 316. 


‘Hunter, Charles H. (60 LD. 395) ; dis- 


. tinguished, 63 I.D. 65. . 
pi inieg. Bertha C. 
March 21, 1952, 

. ruled, 62 I.D. 12. 

Hyde, F. A. (27 L.D. 472); vacated, 28 
L.D. 284. 

Hyde, F. A. ef al. (40 L.D. 284) ; ; over- 
Tuled, 43 L.D. 381. 

Hyde et al. v. Warren et: al. (14 LD. 
576; 15 L.D. 415). (See 19 L.D. 64.) 


(TA--66 \(It.)), 
unreported; over- 


Ingram; Jot 1; -(3T LD. 475). (See 
43 L.D. 544.) 

Inman, v. Northern Pacific R.R. Co. ne 
(24 L.D. 318); overruled, 28 I.D. 95. 

Interstate Oil Corp: and Frank 0. Chit- 
tenden (50 L.D. 262); overruled so 
far as in conflict, 53 I.D. 228. 


( : | Instructions (32 L.D. 604); overruled 
Holland, G. W. (6. L.D. 20); overruled, | 


so far as in conflict, 50 L.D. 628; 53 
LD. 365; Lillian M. Peterson, etal. 
(A-20411), August 5, 1987, unre- 
ported. .(See 59 I.D. 282, 286.) 


‘Instructions (51.L.D. 51) ; overrtiled so 


far as in conflict, 54 I-D. 36, 
Iowa Railroad Land Co. (23 L.D. 79; 
24 L.D. 125) ; veer 29-L.D. 79. 


Jacks v. Belard et al. (29 L.D. 309) :: 
vacated, 30 L.D. 345. 

Jackson Oil Co. v. Southern Pacific Ry. 
Co. (40 L.D. 528) ; overruled, 42 1..D. 


Johnson v. South Dakota (17 'L.D. 411) - 
overruled so far as in conflict, 41 L.D. 
22. oo 
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Jones, James A. (8 LD. 176) ;. over- 
‘ruled, 8 L.D. 448. 

Jones v. Kennett (6 L.D. 688) : ; over- 

ruled, 14 L.D, 429. 


Kackmann, Peter (1 L.D. 86); over 


ruled, 16 L.D. 464. ; 
Kanawha Oil and Gas Co., Assignee ( 50 


.T.D. 689) ; overruled so far as in con-. 


: fict, 54 1.D. 371. 

Kemp, Frank A. (47 L: D. 560) : 5 Over 
ruled so far as in conflict, 60 I.D.-417, 
419, ; - 


. Kemper v. St. Paul and. Pacific R.R. Co. ; 


» (2 CLL. . 805) ;. overruled, 18 LD. 
101. 

- Kilner, Harold EL ret al. - (A+21845):; 
February 1, 1989, unreported : over- 


ruled so far as in conflict, 59 I.D. 


258, 260. 
King v.. Hastern Oregon Land Co. (28 
L.D. 579) ; ; modified, 30 L.D.°19. 
Kinney, E. C. (44 L.D. 580) ; overruled 
So far.as in conflict, 53 I.D. 228. 

Kinsinger v. Peck (11 L.D. 202). 
89 L.D. 162, 225.) 

Kiser ®. Keech (7 L.D. 25) ; Scania, 
23 L.D. 119. 

Knight, Albert B., et al. (30 LD. 997) : : 
overruled, 31 L.D. 64. 


(See 


Knight v, Heirs of Kuight. (39 L.D. 362, | 


491; 40 L.D. 461) ; overruled, 43 LD. 
242, : | 
Kniskern v. Hastings aud Dakota R.R. 


Co. (6 C.L.O. 50); overruled, 1 L.D.| 


362. 


Kolberg, Peter F-. (37 L.D. 4538) ; oe 


.. . ruled, 48, L.D. 181. - 
-Krigbaum, James .T; 
overruled, 26 L.D. 448. 


_ vacated, 58 ID. 42, 
USS. 306.) 


45. 


Lackawanna Placer - Claim. (36 L.D, 36) ; i 


overruled, 37 L.D. 715. 


La Follette, Harvey M. (26 LD. 458) ee 


_ overruled so far. as in conflict, 59 
LD. 416, 422. 
Lamb v. Ullery (10 LD. 08) ; : over- 


ruled, 32 L.D. 3381. 
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Largent, Edward B., et al. (18. L.D. 
397) ; overruled so far as; in conflict, 
42 L.D. 321, 


Larson, Syvert (40. L.D. 69) ; overruled, 


43 L.D, 242. 

Lasselle v. Missouri, Kansas and. Texas 
Ry. Co. (3 C.L.0. 10) ; overruled, 14 
L.D, 278. 

Las Vegas Grant (13 L.D. 646). 15 LD. 
58) ; revoked, 27 L.D. 683. 

Laughlin, Allen (31 L.D. a -over- 
ruled, 41 L.D. 361. 


| Laughlin v. Martin. (18. LD. “112) ; “ 


modified, 21 L.D. 40. 


‘Law v. State of Utah oF LD. 628) + : 


overruled, 47 L.D. 359. 
Lemmons, Lawson H. 
overruled, 26 L.D. 398... . 
Leonard, Sarah (1 LD. 41); overruled, 
- 16 L.D..464. 


(19 L.D. 37); 


‘Lindberg, Anna ©. (8 L.D. 05) “ modi- 


fied, 4 L.D. 299. 

Linderman v. Wait . L.D. 689) ; over- 
ruled, 18 L.D. 459..: 

*Linhart v. Santa Fe Pacific R.R. Co: 
(86 L.D. 41) ; overruled, 41 L.D. 284, 
(See 43 L.D. 536.) . 


Little Pet Lode (4 L.D. 17 ms overruled, 


25 L.D. 550. - 
Lock Lode (6. LD. 105) ; ; overruled so 
. far as in conflict, 26 L.D. 123. 


‘Lockwood, Francis A.. (20 L.D. 861); 


modified, 21 L.D. 200, 
Lonergran v, Shockley (33 ED, 238); 
overruled so far as in conflict, 34 L.D.: 
314; 36 L.D, 199. 
Louisiana, State of (8 L.D. 126) ; modi- 
fied, 9 L.D. 157. 


| Louisiana, State of (24 L.D. 281) : a= 
(12 LD. 617) ce : : 


: ‘touisiina: State of (47 LD, 366) ; over- 
Krushnic, Emil L.. (52 LD. 282, 295); i i 


(See 280. 


cated, 26 L.D.5. 


ruled so far as in conflict, 51 L. D. 291. 

Louisiana,.State ‘of (48 L:D. 201); over- 

ruled so. far as in. conflict, 51 L.D. 
291. . 


Iuey B. Hussey Lode (5 LD. 98) over 


ruled, 25 L.D. 495. 


Luse, Jeanette L. et aL (61. LD. 108) 


distinguished by. Richfield (Oil Corp. 
71 LD. 248.. 


‘Luton, James W. (34. L.D. 468) : over- 


tuled so far as in conflict, 35 L. D.. 102. 
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‘Lyman, ‘Mary’ 0. 


‘so far as ‘in conflict, 18. L. D. 18." 


‘Madigan, "Thomas: (81 LD. 188) ; ‘over = 


 puled; 27° L.D; 448° 
Maginnis Charles P. 
“overruled, 85 LD. 399. 


ances John: S: (32 LD. 14); mod 
; | McGregor, Carl (37 L.D. 698) 5 ‘over- 


“fied; 42-1, D472." : 
Maher, John M. (34 LB: 842); : -modi- 
“fied, 42°T,.D. A725 


ruled; 42 L.D. 313. : 
ae Charles.’ (46° L.D. moe) ; ex-: 
- tended, 49 L.D. 244) 


~BL1)5 overruled: 32°L.D. 650. 
Malone Land and Water Co. (41 LL.D. 
* °188),; overruled in“part, 48 L-D. 110.. 
Maney, John J. (35 L.D. 250) § ; ‘modi- 

fied, 48 L.D. 153. ; 
Maple, Frank (37 E.D. 107 5 overruled, 

43 ED: LSS: 
‘Martin v. Patrick (41. L.D. 284) 5 ‘over-. 
_ ruled, 43 L.D. 536. 


cated, 26 L.D. 369. 
‘Masten, B.C. (22 LD. a overruled, 
25 L.D. Hi": 
‘Mather et al. v. Hackley’s Heirs: (15. 
L.D. 487) ; vacated; 19 L:D. 48, 


‘Maughan, George W. (1 G.D. 25) ; : over- 


ruled, 7 L.D. 94, 
‘Maxwell and Sangre de Cristo Land 
- Grants: (46° L.D. BOT) ; modified, 48: 
L.D. 88. 


‘McBride v: “Secretary of the Interior . 
Meyer ». Brown (15 L.D. 307). 


(8 C.L.0. 10); modified, 52 L.D. 33. 
MeCalla: vu; Acker a T:D. 208) 5 va, 
cated, 30L.D. 277. 
McCord, W: E. (23° L.D. 137 ). over-|- 


“puled to extent ‘of ‘any possible in-| ; 
: | Mikesell, Henry D, A~24112 (Mar. 11, 


consistency, 56 LD. i 3. 


“MeCornick, “William S. (41 LD, 661,|  - 


666) ; vacated, 43° L.D: 429. 


*McCraney v, Heirs of Hayes (33° LD. 


21) ; overruled so- far as in conflict,: 
41 L.D. 119. (See 43 L.D. 196. - 
“McDonald, Roy- a LD, pet) 3. 


over- 
Be ruled, 37 L.D. 285. ‘ 


“AND 


(24 L:D. -498),3 ‘over- 
“ruled so far as in conflict, 43 L.D; 221. i 
Lynch, Patrick (7 LD. 33); overruled. 7 





MODIFIED ‘CASES 


“(da LD. 
(See 


‘®McDonogh School Fund 
878) ; overruled, 30 L:D. 616. 
35 LL.D. 399. yi 


McFadden et al. v. Mountain View Min- 


ing and Milling Co. (26 L.D. ae : 
‘vacated, 27 L.D. 358: 


| McGee, Edward D. (17 L.D. 285) over- 
oT ‘L.D.. (222) ; 7 
| McGrann, Owen (5 L.D. ee overruled, 


- ruled; 29.L.D. 166. 


24 L.D. 502. 


“ruled, 38 L.D. 148. 


ae McHarry v. Stewart (9 L.D. 344): -crit- 
Mahoney, Timothy: (41 LD: nea) over: “ 


‘jeized ‘and distinguished, 56 I.D. 340, 


|-McKernan v. Bailey (16 L.D. 368) ; 


overruled, 17 L.D. 494. 


“*McKittrick Oil Co.-v. Southern Pacific 
Mekemeon v. Snider's Heirs (22 L.D. if 


R.R.- Co. (37 L.D. 248),; overruled so 
far as in conflict, 40 L.D. 528. ‘(See 
42. L.D, 317.) 


McMicken, Herbert et ai. (10 L.D. 97; 


11' LD. 96) ; distinguished, eS I.D. 
257, 260. - 


7 McNamara et al. v. State of California 


‘(17 L.D. 296) ; overruled, 22 L.D. 666. 


| MePeek v. Sullivan et. at. (25 L.D, 281) ; . 


4 alae overruled, 36 L.D. 26. 


‘Mason v. Cromwell (24 L.D. 248) ; va *Mee v. Hughart et al. (23 L.D. 455).; 


* vacated, 28 L.D. 209. In effect rein- 
stated, 44 L.D. 414, 487, 46 L.D. 484; 
48 L.D, 195, 846, 348; 49 L.D. 660. 


| *Meeboer v. Heirs of Schut (35 L.D. 


_ 835); overruled so far as in conflict, 
eels L.D. 119. (See 43 L.D, 196.) 


“Mercer ~». Buford Townsite (35, L.D. 


119) ; overruled, 35 L.D. 649. 


| Meyer, Peter (6° L.D.. 639) ; : modified, 


12 L.D. 436. 


_ Bee 
39 L.D. 162, 225. y 


, Midland Oilfields Co. (50 LD. 620) ; 


overruled so far as in conflict, 54 1. D. 
871. 


1946) ; rehearing. denied (June 20, 
1946), overruled to extent inconsist- 
ent, 70 E.D. 149. | 

Miller; D. (60 LD. 161) ; : overruled in 
part, 62 L.D. 210. 

Miller, Hdwin J. (35 LD, 411); ; over- 
ruled, 43 L.D, 181. 


TABLE OF OVERRULED 


Miller v. Sebastian (19 L.D. 288) ; over- 

~ ruled, 26 L.D. 448. _. : 

_ Milner and North Side R-R.. Co. (36 L.D. 
488) ; overruled, 40. LD. 187, 

-Milton et. al. Vv. Lamb - (22. LD. 389) ; = 

. overruled, 25 L.D. 550. a : 

Milwaukee, Lake Shore and Western 


. Ry. Co. (12 - LD. TW); overruled 29 | 


GD: 112. 


Miner v. Mariott et al. (@ TD: 708) Pe Newlon, Robert C. (41 LD. 421) 5 over- 


modified, 28 L.D, 224. 


Minnesota. and Ontario Bridge Com- |. ee 
pany (30: LD. . rain no longer. fol-' 


lowed, 50 L.D. 359. 


‘Mitchell v. Brown (3 L.D. 65) ; aver. 
(See. 43. L.D.. 


‘ ruled, 41. 
520. NF 


L.D. 3896. 


Monitor Lode (18. L.D. 358) overruled, : 


25 L.D. 495. 


-Monster Lode. (35 L. D. 493) 3 overrated 


. go. far-as in conflict, 55 1.D. 348. - 


“Moore, Charles H. (16°L.D. 204) ; -over- | 


ruled, 27 L.D. 482. 


“Morgan, Henry 8. ef al, (65 LD. 369) ; 


overruled. to extent inconsistent, ian | 


L.D. 22. 
‘Morgan v. Craig (10 C.L.O. 984) ; over- 
: ruled, 5 LD. 803: - 

Morgan v. Rowland (37 LD. 90) ; over- 

ruled, 37 L.D. 618.. 

Moritz »v. Hinz (36. L.D. 450) ; vacated, 

37 L.D. 382. 
Morrison, Charles §. 
. modified, 36 L.D. 319. _ 
Morrow et al. v. State of Oregon et ai. 


(32 L.D. 54) 5 ; Inodified, 33 L.D. 101. 
. (86 L.D. 473) 5 over-: 


Moses, Zelmer R 
ruled, 44 L.D. 570. 


Mountain Chief ‘Nos, 8» and 9 Lode: : 
Claims . (36 L.D. 100) ; overruled in 


part, 36 L.D, 551. 


Mt. Whitney Military Reservation (40 


L.D. 315). (See 43 L.D. 38.) 


Muller, Ernest (46 L.D.,.243) 3; Over-1| . 
| Northern Pacific R.R. Co. v. Miller (7 
Muller, Esberne K. (39 LD. 72); modi-} 


ruled, 48 L.D. 163. 


fied, 39 L.D. 360. 


Mulnix, Philip, Heirs of (33 L:D. 331) : 


. overruled, 43 L.D. 582. 


Myll, Clifton O., 71-I:D.-458 (1964) ; ‘as. 


- supplemented, 71: I.D. 486 (1964), 


~ vacated, 72 I.D. 536 (1965). °° > 


AND MODIFIED CASES 


W Nebraska 


Northern Pacific R.R. Co. 


(36 L.D.. 126) . 





Li 


Nebraska, State of (18 L.D. 124) 5 over- 
“ruled,-28 L.D. 358, 

State of v. Dorrington. 2 

_-C.L.L. 647): overruled, 26 L:D. 123. 

sey? ». Central Pacific R.R, Co. et 

- (26: LD. oe) modified, 30 LD. 

oie. 

Newbanks Vv. Tioiases (22 L.D.. 490) . 
overruled, 29 L.D. 108. 


-ruled. so- far as in conflict, 48. L.D. 

864, . 

New Mexizo, ‘State of: (46 L.D.. 217) ; ‘ 

- overruled, 48 L.D. 98. 

New Mexico, ‘State of (49 L.D. rapa : 
overruled, 54.I.D. 159. 

Newton, Walter (22 L.D. 322); modi- 
fied, 25 L.D. 188. » 

New York Lode-and Mill Site: (5 L.D. 
518) ; overruled, 27 L.D.. 373. 

“Nickel, John R. (9 L.D. 388); over- 
ruled, .: 41 LD. 129. _ (See 42 LL.D. 
 -313.)- 

: (20 L.D. 

191) ; modified, 22 L.D. 224: over- 

ruled so far as in conflict, 29. L.D. 

5a. 


| Northern Pacific R.R.. Co.. (21 LD. 412 


23 L.D. 204 = 25 ‘L.D. 501) ; everruled: 
58 LD. 242. (See 26 L.D. 265; 33 

L.D, 426; 44 L.D. 218; 177 U.S. 485.) ~ 
Northern Pacific Ry. Co. (48 L.D. 578) ; 
~ overruled’ so far as in conflict, 51: 

L.D. 196. (See 52 L.D. 58.) de 
Northern Pacific R.R. Co. v. Bowman 
(7 LD, 238) ; modified, 18 L.D. 224. 
Northern Pacific R.R. Co. v. Burns (6 
L.D. 21) ; overruled, 20 L.D. 191. 


Northern Pacific R.R. Co. v. Loomis (21 


L.D. 395) ; overruled, 27 L.D. 464. 


Northern Pacific R.R..Co. v. Marshall 


-et al. (17 L.D. 545) ; overruled; 28 
LL.D. 174. 


-L.D. 100); overruled so far as in con- 
‘flict, 16 L.D. 229, 


Northern Pacific : RR. Co. v. Perens 


(28. L.D.-126)-; overruled: so far as in 
conflict, 29 L.D. 550. 


‘Northern: Pacific. RR. .Co. v. Symons 
=: (22 LD, 686)';: overruled, 28 L.D. 95. 


LIT - TABLE. OF OVERRULED 

Northern: Pacific R.R. Co. v.. Urquhart 

(8 L.D. 365) ; overruled, 28 L.D. 126. 

Northern Pacific R.R. Co. v. Walters et 

- al. (13 L.D. 280) ; overruled so far as 
- in conflict, 49 L.D. 391. 

Northern Pacific R.R: ‘Co. v. Yantis (8 
L.D. 58); overruled, 12 L.D. 127. 
Nunez, Roman ©. and Serapio (56 ID. 
_ 863); overruled so far as in conflict, 

- 57 LD. 218. 
Nyman v. St. Paul, Minneapolis. and 


Manitoba Ry. Co. (5 L.D. 396) ; over-: 


ruled, 6-L.D. 750. 


O'Donnell, Thomas J. (28 L.D. 214),; 
overruled, 35 L.D. 411. 


Olson v. Traver et al. (26 L.D. 350, 


628) ; overruled so far as in conflict, : 


29 L.D. 480; 30 L.D. 382. 
Opinion A.A.G. (35 L.D. 277). ; vacated, 
36 L.D. 342. 


Opinion of Chief Counsel, July L 1914. 


(48 L.D. 339); -explained, 68 I.D. 372. 

Opinions of ' Solicitor, September. 15, 
1914, and February 2, 1915; . over- 
ruled, September 9, 1919 (D—48035, 
‘May Caramony). (See 58 I.D.. 149, 
154-156. ) 


Opinion of Solicitor, October 31, 1917 ise 


(D-40462) ; overruled so far as incon- 
- sistent, 58 I.D. 85, 92, 96. 

Opinion of Solicitor, February. 7, 1919 
(D-44083) ; overruled, November. 4, 
1921 (M-6397). .(See 58 ID. 158, 
160.) 

Opinion of Solicitor, Ateust 8, 1988 (M- 
27499) ; overruled SO far as in con- 
flict, 54 I.D. 402. 

Opinion of Solicitor, June 15, 1934 (54 


LD. 517) ; overruled in part, Febru- oa 
x + Pacific Slope Lode (12 L.D. 686) + over- 


cary 11, 1957 (M-86410). 


Opinion of Solicitor, May 8, 1940- (57. 4 


I.D, 124) ; overruled: in parts 58 LD. 
562, 567. 


Opinion. of Acting’ Solicitor, June 6,: 


1941; overruled so far as inconsistent, 
- 60 I.D. 3338. 


oe sent of Acting Solicitor, July 30, 
| Paul v. Wiseman (21 L.D. 12) Ove 


. 1942 ;- overruled:so far as in conflict, 
58 I.D. 331. 


. (M-83183) ; PSHE UIRRSe, 58 LD. 726, 
729,° 


) (See 59 LD. 346, 350.) 
Opinion of Solicitor, August 31, 1943: 
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Opinion of ‘Solicitor, May 2, 1944 (58 
I.D. 680) ; distinguished, 64 I.D. 141. © 


Opinion of Solicitor, Oct. 22, 1947 (M- 


34999) ; distinguished, 68 I.D. 433. 
Opinion of Solicitor, March 28, 1949 - 
(M—35093 ) ; overruled in part, 64 I.D. 

70. pee 

Opinion of Solicitor, 60 I.D: 436 (1950) 3 : 
will not be followed to the extent that 
it conflicts with these views, 72 I.D. 
92 (1965). | > sa . 

Opinion of Solicitor, Jan. 19, 1956 (M- 
36878) ; overruled ‘ to extent - incon- 
sistent, 64 1.D.58. — 

Opinion of Solicitor, June 4, 1957 (M— 
36448) ; overruled in part; 65 LD. 316. 

Opinion of Solicitor, July 9, 1957 (M- 

36442); withdrawn and superseded, 
65 I.D. 386, 388. 

Opinion of Solicitor, Oct. 30, 1957 (64 
LD. 398) ; no longer followed, 67 I.D. 
866. 6 0 ee 

Opinion of Solicitor, Oct. 27, 1958 (M- 

- 36581) ;. overruled, 69 I.D. 110. _ 

Opinion of Solicitor; July 20, 1959 (M- 
36531, Supp.) ; overruled, 69 J.D. 110. 

Opinion of Solicitor, 68 I.D. 483 (1961) ; 

distinguished and limited, it I. D. 245 

(1965). - 

Oregon and California RR. Co. v. Puck- 
ett (39 L.D. 169); modified, 53 I.D. 
264. 

Oregon Central Military ‘Wagon Road 
Co. v. Hart (17 L.D. 480) ; overruled, 
18 L.D. 548. 

Owens ef al v. State of California (22 
L.D, 369) ; overruled, 38 L.D. 258. 


Pace v. Carstarphen et al.  (50°L.D. 
869) ; distinguished, 61 I:D:'459. . 


ruled so far ag in conflict, 25 L.D. 518. 

Papina v. Alderson (1 B. LP. 91) +modi-- 
fied, 5 L.D. 256. 

Patterson, Charles..E.. (3. L:D. one $ 
modified, 6.L.D, 284, 624. 

Paul Jones Lode (28 L.D. 120) ; ; “modi- 

fied, 31 L.D. 359. 


ruled, 27 L.D. 522. 

Pecos: Irrigation and Improvement Co, 
(15 L.D. #10) 5 overruled, 18 L.D. 168, 
. 268. 


TABLE OF OVERRULED 


Pennock, Belle L. (42 LD. 315) 3 va- 
cated, 43 L.D. 66. 

Berry vy. Central Pacific R.R. Co, (39 
-L.D. 5); overruled so far as in con- 
flict, 47 L.D. 304. 

Phebu~. “layton (48 L.D.: 428) : over- 
ruled so far as in conflict, 50 L.D. 
227 overruled to extent mnegnsietee 
70 I.D. 159. 

Phelps, W. L. .¢8 C.L.0. 139) 5 over- 
ruled, 2 L.D. 854. . 

Phillips, Alonzo (2 L.D.. B21) s. over- 
ruled, 15 L.D. 424. | 

Phillips v. Breazeale’s Heirs: (19 L.D. 
573) ; overruled, 39 L.D. 93: 


Pieper, Agnes ©. (35: L:D. 459) ; over- | 


- ruled, 43 L.D..374. : 
Pierce, Lewis W. (18 L.D.. 328) -v 
_-eated, 538 1.D. 447; overruled so i 
as in conflict, 59 ID. 416, 422... — 
Pietkiewicz et al. v. Richmond (29 L.D. |. 
195) ; overruled,.37.L.D. 145. 

Pike’ gs Peak Lode (10 L.D. 200) ; over- 
ruled in- part, 20 L.D. 204. os 
~Pike’s: Peak Lode (14 -L.D. 47 ); over- 

; ruled, 20 L.D. 204. 
Popple, James (12 L.D. ay overruled, 
. 18 L.D. 588... 
Powell, D.C. (6 L.D. 802); modified, 
'15 L.D. 477. 
Prange, Christ C.. and’ William - C. 
- Braaseh (48 L.D. 448) ; overruled so 
far as in conflict,.60 I.D. 417, 419. 
Premo, George ’ (9. L.D.. 70). ae 39 
L.D. 162, 225.) 


Prescott,. Henrietta PL. (46 LD. 486) ; : 


overruled,:51 L.D. 287. 


Pringle, Wesley (13 LD. 519) ; over- : 


- ruled, 29 L.D. 599. 

Provensal, Victor H. 

’ overruled, 35 L.D. 399. 

Prue,. Widow of itmmarinel ” (6 Ey 
436) ; vacated, 33-L.D, 409. 

Pugh, :F..M., et al. (14 LD. 274); i 
effect vacated, 232 U.S. 452. 

Puyallup: Allotments .(20- L.D. 157) ; 
modified, 29 L.D. 628. _ 


Ramsey, George L., Heirs of Hdwin C. 
Philbrick (A-16060), August 6, 1931, 
unreported ; recalled and vacated, 58 
L.D. 272, 275, 290. 

“Rancho Alisal (1 L.D. 178) ; overruled, 
“6: L.D. 320. 


ue LD: 616) 3] 


AND MODIFIED CASES LIII 

Rankin; James D.. et at. (7 L.D. 411); 
overruled, 35 L.D. 32. 

Rankin, John M. (20 L.D. 
versed, 21 I.D. 404. 

Rebel Lode (12 L.D. 683); overruled, 
20 L.D. 204; 48 L.D. 523. ae 8 

*Reed v. Buffington (7 L.D. 154) ; over- 
ruled, 8° L.D. 110. (See 9 L.D. 360.) 

Regione .v. Rosseler (40 L.D. 93); va- 
eated, 40 L.D. 420. 

Reid, Bettie H.,- Lucille H. Pipkin (61 
I.D. 1); overruled, 61 I.D. 355. 

Rialto No. 2 Placer Mining Claim (34 — 
L.D. 44) ; overruled, 37 Li.D, 250. 


272) ; re- 


‘Rico Town Site (1 L:D. ae modified, 


5 L:D. 256. 

Rio Verde Canal Co. (26 i D: Beh); va- 

_ cated, 27.L.D. 421. - . 

Roberts v. Oregon Central. Military 
Road Co. (19 L.D» te : overruled, 
31 L.D. 174. 

Robinson, Stella G. (12 LD. 443) - over- 
ruled, 13 L.D. 1. —- 

Rogers v. Atlantic & Pacific R.R. Co. (€ 
L.D. 565) ; overruled so far as in con- 
flict, 8 L.D. 165: 

Rogers, Fred. B: (47 L.D; 825). .-va- 
cated, 53 L.D. 649. 

Rogers, Horace B. (10 B.D. 29) 5 3 over: 
ruled, 14L.D:321. —. 

*Rogers v, Lukens (6. L.D. 111): : over- 
ruled, 8 L.D. 110. . (See 9 L.D. 360.) 

Romero. v. Widow of Knox (48 L.D. 


32); overruled so far as in conflict, 49 __ 


L.D. 244. 
Roth, Gottlieb (50 L.D. 198) ; modified, 
50 L.D.:197. ° mee 
Rough Rider and Other Lode. Claims 
(41 L.D, 242, oO) e vacated, 42 L.D. 
584... 2 


St. Clair;. Frank se! ia: 597 de modi-” 


fied, 53 I.D. 194: 

FRE. ‘Paul, Minneapolis ‘and Manitoba 
Ry... Co. (8 L.D. 255) : : modified, 13 
L.D. 354. (See 32 L.D. 21.) 


‘St. Paul, Minneapolis and Manitoba Ry. 


Co. v. Hagen (20 L.D. 249); over- 
. ruled, 25 L:D. 86. 
St. Paul, Minneapolis and Manitoba Ry." 
‘Co. v. Fogelberg (29 L.D, 201) ; va- | 
cated, 30 L.D. BOE ee 
Salsberry, Carroll (17. L.D. 170) ; ‘over- 
ruled; 389 L.D, 93.. : 


LIV TABLE OF OVERRULED 

Sangre de Cristo and Maxwell: Land 
Grants = L.D.. 301) ; - “Modified, - 48 
L.D. 88. 


Sante Fe Pacific RR. Co. -v, Peterson 


-(39-L.D. 442) ; overruled, 41 L.D. 383. ; 


Satisfaction Extension: Mill ‘Site’ “4 
“L.D. 178). '.-(See 82-L:D. 128.)°" 


*Sayles, Henry P. (2 L.D. 88); modi. | 


fied, 6 L.D, 797. (See 37 L.D: 330.) 
Schweitzer v. Hilliard et .ai.. (19 L.D. 
- 294); overruled so far as in peonnice 

26 L.D. 689. 

‘Serrano v. Southern: Paclfic R.R,: @0. 

(6 C.L.0. 98); overruled, 1-L.D. 380. 
Serry, John J. (27 L.D. 330); over- 

ruled so far as in. conflict, es ID. 

- 416, 422. 

Shale Oil Company. : (See. 55 I.D. 287. ) 
Shanley v. Moran (1. L.D. 162) over- 
- ruled, 15 L.D. 424. 

Shineberger, Joseph (8 L.D. 231) ; over- 

ruled, 9 L.D. 202. 
aie! Queen Lode a L. D. mies over- 

‘iguled;-57 1D. 68.° 
Sizapson ‘Lawrente W. (85. LD. 899, 

609) ; modified, 36 LL.D. -205, 

‘Sipchen v. Ross (1 L.D. esege modified, 
4D. 152. 
Smead v. Southern Pacific RR. Co: (21 

L.D, 482) ; vacated, 29 L.D. 135. 
Snook, Noah A, eé@ al. (41 L.D. 428); 

overruled s SO far as in conalet ‘43 L, D. 
- 864. 
Sorli v. Berg (40 LD. 959) : qverzuled, 

~42~.D. 557. 

Southern Pacific R.R. Co, (15 LD. 
460) ; reversed, 18 L.D. 275. 
Southern Pacific R.R. Co. (28 

- 281) ; recalled, 32 L.D. 51. 
Southern Pacific R.R. Co. (33 L.D. 89) ; 

recalled, 33 L.D. 528. 

Southern Pacific R.R. Co. 2. Bruns (31 

L.D. 272) ; vacated, 37 L.D, 243. 
South Star Lode (17 L.D. 280) ; over- 

ruled, 20 L.D. 204; 48 L.D. 523. 
Spaulding ». Northern Pacific R.R. Co. 

(21 L.D. 57) ; overruled, 31 L.D..151. 


LD. 


Spencer, Jamies (6 L.D. 217) ; modified,. 


6 L.D. 772; 8 L.D. 467. 


“Sprulli, Lelia May (50. L.D. 549) ; “over- , 


ruled, 52. L.D. 339. 
Standard | Chale Products Co. (aT L. D. 
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- 522); ‘.overruled so. far as in conflict, 
58 I.D. 42. 

Star.Gold: Mining Co. (47 L. D. 38); dis- 
“tinguished by U.S. v. Alaska. Hmpire 
Gold Mining Co. (72 I.D. 2738.).01: 

State of: California: (14 L.D; ah ; va- 
seated, 23: L.D,.230. 

State‘of:California (15: L:D. cate over- 
ruled, 23 L.D. 423. : 

State of ‘California (19 L.D. 585) 5 pova- 
eated, 28 L.D. 57. 


State of California (22: L.D. 428); _over- 


ruled, 32 L.D. 34. . 

State of California (82 L.D. 346) : 3 Va- 
cated, 50 -L.D.. 628. . (See 37 L.D. 499 
-and 46 L.D, 396.) 

State of California (44:L.D. 118); over- 

~ ruled, 48 L.D. 98. 

State of California (44 L.D. 468) ;  over- 
ruled, 48 L.D..98. 

State of California v. Moccettini “9 
L.D. 359) ; overruled, 31 L.D. 335. | 


State of California v. Pierce (3 C.L.O. 


118); modified, 2 L.D.: 854. 


‘State of California v. Smith (5 L.D. 


543) ; overruled so far as in conilet, 
18 L.D-. 3438. 

State of Colorado (7 L.D; 490) + ; over- | 
ruled, 9 L.D. 408. . 


State of Morida (17 L.D.: 355) ; re- 


versed, 19 L.D. 76. 

State of Florida (47.L.D. 92, 98); over- 
ruled so far as in conflict, 51 L.D. 291. 

State of Louisiana (8 L. D. 126).; modi- 
fied, 9 L.D. 157, 

State of Louisiana (24 LD. at) va- 
eated, 26 L.D. 5. 

State of Louisiana .(47 L.D. 366) ; over- 
ruled so far as in conflict, 51 LD. 291. 

State of Louisiana (48 L.D. 201); over- 
ruled so far as in conflict, 51.L.D. 291. — 

State of Nebraska (18 L.D. acest -over- 
ruled, 28 L.D. 358. 

State of Nebraska ». Dorrington (2 
C.L.L. 467) ;.overruled so far as: in 
conflict, 26 L.D. 123. 

State of New Mexico (46 L.D.°217) ; 
overruled, 48 L.D. 98. 


State of New Mexico » (49 I..D.. 814); ae 


“overruled, 54 LD. 159. 
State of Utah’ (45° L: D. 551) 5 overruled, 
48 L Dz 98.. 


TABLE OF OVERRULED 


- *Stevenson, Heirs of v. Cunningham (32 


L.D. 650) ; overruled so far as in con- |’ 


flict, 41° L.D, 119. (See 43 L.D. 196.) 


Stewart e¢ al. v. Rees et al. (21 L.D.- 


446) ; overruled so far as in conflict, 
29 L.D. 401. 

Stirling, Lille EB. (89 L.D. 346) ; : over- 

ruled, 46.L.D.110. 

Stockley, Thomas J. (44 L. D. 178, 180) ; : 

- vacated, 260 U. 8. 5382, (See 49 L.D. 
460, 461, 492. ) 

Strain, A. G. (40 L: D. 108) : overruled 
so far. as in conflict, 51 L.D. 51. 

Streit, Arnold (T-476 (Ir.) ), August 26, 
1952, unreported ; : overruled, 62 LD. 
12, . 

Stricker, Lizzie (15 LD. 74) : overruled 
so far as in conflict, 18 LD. 283. 

Stump, Alfred M. ¢¢ al. (39 LD. 437 )a 

_ vacated, 42 L.D. 566. 

Sumner. v. Roberts (23 L.D. 201) ; over- 
ruled so far as in conflict, 41 L.D, 173. 

Sweeney v, Northern Pacific RR. Co. 
(20 L.D. 394); : overruled, 28 L.D. 174. 

*Sweet, Eri P. (2 C.L. O. 18); overruled, 
41 L.D. 129. (See 42, L.D, 3138.) 

Sweeten % “Stevenson (2 B.L-P. 42); 

_ overruled. SO far as in conflict, 3 L.D. 
248, ~ ee : me ostiy f 


Taft U. Chapin’ (14 L.D, 498) 5 over- 
ruled, 17 L.D. 414. 
Taggart, ‘William M, (41 ‘LD. 

_ overruled, 47 L.D. 370. 

Talkington’s Heirs %. ‘Hempfling (2 L. D. 
46); overruled, 14L.D. 200. 

Tate, Sarah J. (10 L.D. 469)’; overruled: 
21 L.D. 211. 

Taylor, - Josephine et al. (A-21994), 
June 27, 1939, unreported ; overruled 
so far as in conflict, 59 I.D, 258, 260. 

Taylor v. Yates et al. (8 L.D. 279) ; : 
reversed, 10 L.D. 242. 

*Teller, John -C. (26 L.D. 484); over- 

— - ruled, 36 L.D. 36. . 

The Clipper-Mining Co. v. The-Eli Min- 

‘ing and Land Co. et al., 38 L.D. 660 

(1905) ; no'longer followed in part, 67 

“LD. 417,: 7 


282) ; 


The Departmental supplemental deci- | 


' gion in Franco-Western Oil Company 
‘et al., 65. LD. 42%, is adhered. to, 66 
"LD, 362; 


‘AND MODIFIED CASES 


(See 37 L.D, 715.) . 


“Ly. 


Thorstenson, Even (45 L.D. 96) ; over-. 

ruled so far as in conflict, 47 L.D. 258. 

Tieck v. McNeil (48 L.D. 158) ; modified, 
49 L.D. 260. _ 

Toles v. Northern Pacific Ry. Co. et al. 
_(89.L.D, 3871) ; overruled so far as in. 
conflict, 45.L.D. 96. 

Tonkins, H. H: (41 L.D. 516) ; over- 
ruled, 51 L.D. 27. — 

Traganza, Mertie C. (40. L.D.. 300) an 
overruled, 42 L.D. 612. - 

Traugh. v. Ernst (2 L.D.. 212) ; : over- 
ruled, “8 LD. 98... . 

Tripp w. Dumphy (28 L.D. 14) ; _modi- 
fied, 40 L.D. 128. 

Tripp v. Stewart (7 C.L.O. 39); modi- 
fied, 6 L.D.. 795. - 

Tucker v. Florida Ry. & Nav. Co. (19 

GD; 414).; overruled, .25 L.D. 238.. 

Tupper v. Schwarz. (2.L.D. 623) ; over- 
ruled, 6 L.D. 624. 

Turner v. Cartwright. (17. LD. 414) ; ; 

. modified, 21 L.D. 40.. 

Turner v. Lang (1 C.L. 0. ae modified, 
.5 L.Dy 256. : 


Tyler, Charles (26 LD. 699) ; s-OVEr- _; 


ruled, 85 LL.D, 4113-2. 3, - 


Ulin. v. Colby. (24. L. D. 811) ; overruled, 
85 L.D. 549. ; , 
Union Pacific RR. Co. (88 ae 89); 
recalled, 33 L.D, 528. - 
United States v. Bush (13° L.D. 529) ; : 
overruled, 18 LD. 441. 
United States v. Central Pacific Ry. Co. 
(52° L.D. 81) ; modified, 52 L.D. 235. 
United- States v. Dana (18 L.D. AOA) $ 
modified, 28 L.D: 45. 9 > 


United States v. Keith V. O’Leary:e@ al. 


.(63 LD. 3841) ; ; distinguished, | 64 ED. 
210, 369. 
United States v. M.:W. awaie et al. (60 
“ED. 478) ; modified; 61 I.D. 289. 
Utah, State of (45 L.D.. 551) ; overruled, 
48 ED. 98. 


Veatch, Heir of Natter: (46 -L.D. 496) ; - 


~ overruled so far as in conflict, 49 L.D. 
461: (See 49 LL. D. 402 for adherence 
“in part. y 


Vine, James (141 LD. ber) ; ; modified; ‘14 
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“APPEAL OF GUY FE. ATKINSON COMPANY, ET AL. 
‘IBCA-385 et Deoided Jénuory 12, 1965. 


Contracts: Construction and ‘Operation: ‘Changed Conditions é 


A mutual mistake by the Government and the’ contractor with “respect to. a 
physical condition at the site of the: work is within the: ‘scope of the “Changed . 

-- Conditions” clause of a standard- form: Government contract if, and only if; 
‘-~ the mistake has as its subject either a condition that. is indicated. in ‘the. — 
*-eontract ora: condition. that is unusual and not to be: eee in work: of ~ 
the character provided for in the contract. 


Contracts: ‘Construction and Operation : Estimated Quantities 
Under a contract which contains an “approximate quantities” provision, ext 


e eae th ee, RR adios 


inates of quantities noted in. the bidding schedule do not constitute indica- Re 


_ tions or representations within Ane meaning of the “Changed Conditions” 
clause. | 


Contracts: Construction and’ Operation: ‘Conflicting Clauses 
The provisions. of: -the “Changed Conditions” clause prevail over the “apeciacas 


tions. and drawings of the same contract to the extent. that such provisions _ moe 


are. inconsistent with the specifications and drawings,. unless the contract 
expr esses a clear intent that the latter are to prevail. 
Contracts:. Disputes and Remedies: Appeals 


- Procedural requests looking towards the stibmission of a Coverumnant counter: 
- claim to the Board of Contract Appeals should be accompanied by. a show- 
_ing that the Board would have jurisdiction to entertain “the proposed. 


- counterclaim. oot: . 
BOARD OF ‘CONTRACT APPEALS 


This appeal arises from a contract: of the Bureau of Reclamation: 
for the construction of Trinity Dam; a facility of the Central Valley 
Proj ect in California. _ The contract, which was dated March 8, 1957, 


was. unit price contract in the estimated amount of $48,998, 100,50. eS 


It was on Standard Form 23 (Revised March 1953) and soe at | 
the General Provisions of Standard Form 234 (March 1953). . 
The appeal centers around a controversy as to whether an overrun 
of excavation in an area known as “borrow area CO”. amounted’ to or 
was. caused by a changed condition. - Appellant asserts that it 1s 


i LD. No. 1 


mean sag 2 Re ee als 
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entitled to an equitable adjustment in the amount. of $259,389.29 + on’ 
account of the overrun. The Government denies that any changed 
condition within the meaning of the contract was encountered. 

On September 1, 1964, the Board entered an order which denied the 
Government’s motion to dismiss.the appeal and granted appellant’s | 
motion for a hearing. ‘The Government has requested that this order’ 
be reconsidered. Briefs have been submitted by both parties. It is 
apparent that the parties are in fundamental disagreement as to what 
are the elements that would have to be proved in order for the appeal 
to be sustained. Resolution of this disagreement is needed 1 in order 
for the case to progress. . : 

: Trinity Dam was designed as an earth-fill dam, to be constructed. . 
of materials excavated at its site or taken from borrow areas in its 
vicinity. A large part of these materials consisted of tailings (boul- 
ders, cobbles and coarse gravel) and screenings (silt, sand and fine 
gravel) deposited by the gold dredges that formerly operated along 
the Trinity River. The design of the dam contemplated that the 
dredger tailings and screenings would be used in constructing the 
relatively pervious portions of the dam embankment that ‘were 
designated on the plans as zone 3. : 

The sources from which the materials for zone 8 should be obtained 
and the manner in which they should be placed and compacted were 
prescribed in paragraph 60 of the specifications, as follows: — 


‘The zone 3 portions of the dam embankment shall be constructed of dredger 
tailings, dredger screenings, and undredged sand and gravel. The dredger tail- 
ings shall be obtained from excavation for permanent construction and from 
borrow areas B and C: The dredger screenings’ shall be obtained from excava- 
tion for permanent construction and from excavation for minimum channel 
requirements in borrow area B. The undredged.sand and gravel shall be obtained 
from excavation for permanent construction and from borrow area B. 

The materials shall be placed in approximately horizontal layers. Dredger 
tailings shall be placed separately from other materials in layers not exceeding 
18 inches in thickness after compaction. Dredger screenings and/or undredged 
sand and gravel shall be placed in layers not exceeding 12 inches in thickness 
after compaction. Dredger tailings may be placed in consecutive layers. Each 
‘layer of dredge screenings and/or undredged sand and gravel shall be placed 
between 2. layers of dredger tailings. . Dredger. screenings shall not be placed 
within 15. feet of the upstream slope of dam embankment, zone 3. Dredger 
screenings or undredged sand and gravel shall not be placed in dam embank- 
ment, zone 3 below elevation 1940. Boulders with maximum dimensions greater 
than the thickness of the layer in which they: are:to be. compacted shall be removed 
and placed-on the outer slopes of dam embankment, zone 3. 

Hach layer shall be thoroughly wetted and compacted by 4 passes of the treads 
of a crawler-type. tractor weighing. approximately 40,000 pounds. One pass of 
the treads. is defined as the required number of successive trips which, by means 
of sufficient overlap, will insure > complete coverage. of an entire taver by the 
tractor treads. woes 


1The claim ag euGited 3 to the contracting officer was for $286, 364.17, but. was later 
- reduced by appellant to the amount stated in the text. : 
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The sources of materials were further. particularized by a table set 
out in paragraph 44 of the specifications. According to this table, 
_ the portions of the excavation for permanent. construction—referred 
to in paragraph 60—from which materials for zone 8 should be 
obtained were the areas designated on the plans as dam embankment 
foundation below elevation 1940, and as excavation area 8. How-— 
ever, paragraph 44 expressly disclaimed an intent to give the table 
any greater effect than “as a general guide for information purposes.” 

Unit prices for a number of classes of excavation, together with 
estimated quantitiés for each class, were stated in the bidding schedule. 
The estimated quantities for the classes here pertinent, determined on 
the basis of the location of the materials involved, are listed. below. 
The actual quantities, as reported by the Government, are also listed.? 


ge ge fn aha ae - Estimated Actua. 
Class of excavation ee TH quantities quantities 
a : in cubic-yards|in cubic yards 


Dam embankment foundation below elevation 1940.....--..--:-...-.---...| - 1, 700, 000 - 1, 060, 452 


Excavation: ated:d 22205522 wis cece che eu sce ees eles Manse ck ee 2, 400, 000 1, 782, 927. 
Borrow’ area, Be osteo esc a ec wee plang Sok tes 6,400,000 | ; 6,267, 404 


Borrow area C__._---..--- es aes conse eee, tee Ne nena ceteas 3,000,000}. 3, 802, 968 


Each of these four classes of excavation was divided into two bid- 
ding ranges, with a different unit price for each range.. Borrow area: 
C will be used.as an example, since the controversy centers around 
the overrun in quantities which: occurred with respect to it. One 
bidding range for that area was described as being “first 1,500,000 
cubic yards.” The estimated quantity for this range was 1, 500,000 
cubic yards and the unit. price was $1.60 per cubic ert The other 
bidding range for the area was described as being “over 1,500,000 
cubic yards.” The estimated quantity for this range was 1,500,000 
cubic yards, and the unit: price was 0.45 per cubic yard. The gen- 
eral purpose of the bidding ranges, as explained in paragraph 17 of 
the specifications, was to insure that, so far as practicable, underruns 
would not decrease and overruns would not increase, the sum received 
by the contractor on account of the aed costs of the excavation work.* 


2'The Board’s use of the Government’s flenres is merely for fitustmaciva: Durposes, and. in 
no sense.constitutes a finding as to their correctness. 

3-The pertinent-portion of paragraph 17 reads ag follows: ; : : 

“Hach, range has .been. listed: in the schedule as a aepatnte item for payment purposes 
only and forall other purposes the two ranges together shall be considered as one item of 
work.’ Bach'range or schedule item represents approximately 50 percent of the’ estimated 
quantities to be performed under each of the above items of work. It. is the intent ‘that 
this division of quantities into ranges will permit bidders to include in the unit price pid 
for quantities within the first range that part of the contractor's cost for contractor’s camp, 
mobilization and. demobilization, special. plant, and fixed overhead properly allocated. to 
both ranges. It is further intended that the unit price bid for the quantity in excess of 
the first range will exclude any ‘part‘of the ‘contractor's costs. for eontractor’s camp, 
mobilization and demobilization, Special plant, and fixed. ever lead. properly allocated. to 
both Tanges. ae 
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Detailed specification’ relating to: the otis areas were dontainaa : 
in paragraph 54 of the specifications. Those that have been stressed . 
in the briefs are as follows: _ ; 3 , ase ene S | 


(a) General—all materials vequie ed for: (1) Dam embankment, zones.1 and 
3; (2) Pervious backfill; (3) Selected surfacing; which are not available. from 
excavations required for permanent construction under these specifications, or 
. from excavation, overburden, in rock source shall be obtained from borrow 

areas A, B, and ©. The location. and extent of all- Borrow pits within borrow 
areas shall be as directed.. The Government reserves the right to change the 
limits or location of borrow pits within the limits of the borrow areas in order 
to obtain suitable material and to minimize clearing and. stripping operations. 
‘The contracting officer will designate the depths of cut in all aoe of the borrow 
pits, and the cuts shall be made to such designated depths. 
rs moO: ry * “% °F es x 

The. contractor shall be entitled to no additional allowance above the unit 
prices bid in the schedule on account of any changes ordered by the contracting 
officer in the amounts of materials to be secured from any borrow area, or on 
' account of the designation ‘by the contracting officer of the various portions of 
-the borrow areas from which materials are to be obtained, | or on account of: the 
‘depths of cut which are required to be made. cane 

- :  B Le xe - O® Hes * om! 

“(g) Borrow area C.—Zone 3 materials to be excavated in borrow area.C con- 
sist essentially of dredger tailings. Cuts will be designated i in this area to limit, 

in general, excavation to this material. Borrow pits for zone 3 material will 
not require preconditioning by irrigation, hots 

‘No direct payment will be made for any operations: necessary to select and ob- 
tain suitable zone 3 material, or to properly condition the: material, and the entire 
- eost. of such operations shall be included. in: the unit prices’ per, cubic yard bid 
in the schedule for excavation i in borrow area C..: 


‘Both parties agree. that the quantity of material excavated from 


boon area © exceeded the estimated quantity for that area by 802,968 
cubic yards. and, ‘therefore, necessarily also exceeded the estimated | 


quantity for the. “over 1 500, 000: cubic yards” bidding range by 802,-. 


968 cubic yards. They also: agree that, during the process of placing 
and compacting the alternating layers of. dredger tailings and screen- 
ings, the voids in the layers of tailings filled up with screenings to a 
greater extent than had been.anticipated when. the contract was made. 
The Government concedes that the estimated. quantities noted in the 
bidding schedule were based on the assumption that one cubic yard of 
material in borrow would: produce approximately one. cubic yard of 
material in the zone 3 portion of the dam embankment, whereas, ac- 
cording to its computations, one cubic yard of material in botrow 
actually: produced only about 0.81 cubic yard of material. in place. 
Appellant’s figures: as to the degree of seEaee are substantially the 


. Same. 


At this point’ esrosiienl ends concerning the salient facts. . Appel- 
| lant contends that the shrinkage was. an inherent consequence of the- 
types of materials and: methods of construction prescribed by. such Pro. 
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visions of the contract as is paragraphs 54. and 60. The Government’ 
contends. that the shrinkage was a consequence of. the particular proc- 
esses chosen by appellant for excavating the materials and for form- 
ing the zone 38 embankment. Appellant contends that the overrun in» 
the materials excavated from borrow area C was caused by the shrink- 
age. The Government contends that the overrun was caused by other 
circumstances of greater significance than the shrinkage. Among 
them were underruns in the ‘materials suitable for. zone 3 that could be 
obtained from excavation for the dam embankment foundation below. 
elevation 1940 and from excavation area 3, and overruns in the ma- 
terials.available for the zone 2 portion of the dam. Changes were 
made in the plans that reduced the total volume of the zone 3 portion 
of the dam and that provided for the taking of material for its con-— 


struction from sources other than those stated in paragraphs 44and 


60. The Government alleges, and appellant denies, that these changes” 
in platis were made because of circumstances, such as the underruns 
and overruns just mentioned, that had no a in causing the 
shrinkage. | 
_ The first question wien needs resolution in this opinion is heer 
. appellant’s allegations that the parties made.a mutual mistake of fact 
as to the degree of shrinkage which. would occur are relevant to the 
claim here asserted. 

The provision of the contract under which appellant seeks to obtain 
an equitable adjustment on account of the overrun with respect to 
borrow area Cis the “Changed Conditions” clause (Clause 4) of the 
General Provisions.*. Counsel for appellant 1 in his brief opposing the 
request’ for reconsideration summarizes appellant’s position as being 
that “there was a mutual mistake on the part of the Government and 
appellant with respect to the degree of shrinkage and/or consolidation 
that the physical properties of. tailings and screenings, when paces 
| respectively i in alternating layers of 18 and 12 inches. would cause,” 


~. and that “because of such mutual mistake with respect tothe manner in 


which the indicated materials would react when used to construct the 
dam, that a changed condition arose which subjected the appellant to 
«The clause just. mentioned reads as follows : 


“The Contractor shall promptly, and before: such. conditions are disturbed, notify, the 
Contracting Officer in writing of: (1)' subsurface or latent physical conditions at the site - 


differing materially from those‘indicated in this. contract, or (2) unknown physical: con-. » 


ditions at. the site, of an unusual nature, differing materially from those ordinarily en- 
countered and generally.recognized as inhering in. work of the character provided for in... 
this: contract. The Contracting Officer. shall promptly ‘investigate. the conditions, ‘and if 
he finds that: such ° conditions. do so°materially differ and cause an increase or decrease 
‘in the cost of, or the time required for; performance of this contract, an equitable adjust- 


ment shall he made and.the contract modified in writing accordingly. Any claim of.:the-: 


Contractor for adjustment hereunder shall not be-allowed unless he has given notice as 
above required ; provided that the Contracting Officer may, if he determines the facts so 
justify, consider and adjust any such claim.asserted before the date of final settlement of». 
the contract: If. the parties.fail to agree upon. the adjustment to be made the dispute 
shall be determined as provided. in Clause 6 hereof.” - : 
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sdaiional costs,’ ” The eourenent Counsel; on the other. hand, urges 
that appellant’s mutual mistake theory is not a legally tenable one 
and, therefore, would not support the allowance of an equitable ad- 
justment even ie the facts stated by appellant were proved to be true. 
The ultimate standards by which the merits of the instant appeal 

- must’ be judged are the two categories of changed conditions defined 
in Clause 4, namely, “(1) subsurface or latent, physical conditions at 
the site diftering materially from those indicated in this contract, or 
(2) unknown physical conditions at the site, of an unusual nature, 
differing materially from those ordinarily encountered and generally 
recognized as inhering in work of the character provided for.in this _ 
contract.” Under these standards a mutual mistake with respect. to 
a material fact will, in some circumstances, give. rise to a changed 
condition and, in others, will not do go. 
Various assumptions as to what might be proved, ifa hearing were 
to be held upon the instant appeal, -will serve to illustrate the point. 
- Suppose it were to be proved that appellant when bidding on the 
contract, believed that the dredger tailings and screenings would not 
shrink, that the. Government when awarding the contract entertained 
a, like pele, that the tailings and screenings did shrink to a material — 
degree oe causes not reasonably subject to appellant’s control, and 
that the contract “indicated”—within the meaning of the “Changed 
Conditions” clause—that shrinkage would not occur. Clearly, such 
a mutual mistake would amount to a changed condition of the first 
category. Suppose, as an alternative, it were to be proved that ap- 
pellant when bidding on the contract believed that the dredger tailings 
and screenings would not shrink, that the Government when award- 
ing the contract entertained a like belief, that the tailings and screen- 
ings did shrink to a material degree from. causes not reasonably subject 
to appellant’s control, and that such shrinkage-was “unusual” and not 
to be expected “in. work of the character provided for in this’ 
contract”—within the meaning of the “Changed Conditions” clause. 
Clearly, such a mutual mistake would amount to a changed condition | 
of the second category. 7 

‘Suppose, however, it were to be proved ants that appellant when 

bidding on the contract believed that the dredger tailings and screen- 
ings would not shrink, that the Government when awarding the. con- 
tract entertained a like belief, and that the tailings and screenings did » 
shrink to a material degree on causes not teasotiably subject to ap-- 
pellant’s control. In other words, the proof would include no showing 
_ that the shrinkage was contrary to anything indicated in the contract, 
or that the shrinkage was unusual and not to be’expected in work of 
the character provided for in the contract. A mutual mistake as to 
shrinkage that. occurred in these circumstances would not, in our 
opinion, amount to a changed condition of either category. . 
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. The 5 “Changs Conditions” clause spells out, in janes that was 
obviously chosen with deliberate care, the standards by which a claim 
of changed conditions is to be measured. ‘We can find in the clause 
no support for the proposition that a mutual mistake as to a physical 
~ condition at the site of the work constitutes a changed condition per se. 
~ The mutual mistake niust have as its subj ect either a condition that is 
indicated in the contract or a condition that is unusual and not to be. 
expected in work of the character provided for in the contract. If 
these tests are met, a mutual] mistake’as to shrinkage ¢ of natural mate- . 
rials at the site would fall within the: 2 Scope of the “Changed Condi- 
tions” clause; otherwise it would not. 
The views just expressed are'in line with: interpretations consistently 
followed by this Board.’ We believe that they.are not in conflict with 


the Kiewit * and Chernus’ cases, upon which appellant relies. The 
opinions. in those cases are unclear as to whether the real basis for the 


decisions was the “Changed Conditions” ‘clause, the “Changes” clause 
of the contracts there involved, or equity jurisdiction: over mistakes 
of fact. Assuming the “Changed Conditions” clause was the basis, 
the import of the opinions is that the alleged. mutual ‘mistakesper- 
tained to conditions which were “indicated” by the contract drawings 
or which, if not so indicated, amounted to changed conditions of the 
“second category. Thus, neither decision can properly be read as mean- 
ing that a mutual mistalke of fact is a changed condition per se. Con- 
versely, however, no case of which we are aware holds that a mutual 
mistake of fact may not be treated | as a changed condition if it fairly 
meets either the first or ‘second Ceo Ory tests. : 

It follows that appellant has not “put itself out of court,” as De- 
partment, Counsel seems to contend, by arguing that its ne is based 
upon a mutual mistake. On the contrary, appellant is entitled to an 
opportunity to show that a mutual mistake did occur by reason of: the 
presence of physical conditions which were materially different from 
those indicated in the contract, or which. were materially different. 
from those that would ordinarily inhere. in work of the character 
provided for in the contract. eh 

A second question which needs resolution i in this opinion concerns 


5 Promacs, Inc., IBCA-317 Gumiats 31, 1964), 71 TD. 11, 1964 BCA par. 4016, 6 Gov. 
Contr, par. 116(a) ; ; Otis Williams &. Co., IBCA-324 (September 5, 1962), 69 I.D. 135, 1962 
BCA par. 3487; 4-Goy. Contr. par 471; Brhardt Dahl Andersen, IBCA—223 (July 17, 1961), 
68 I.D.: 201, 61-1 BCA par. 3082, 3 Gov. ‘Coutr, par, 505; John A. Quinn, Ine., IBCA— 
174. (November 29; 1960), 67 I.D..430, 60-2 BCA par. 2851, 3 Gov. Contr. par. 62; Waa- 
berg Construction Co., IBCA-144 (March 31, 1959), 66 I.D. 123, 59-1 BCA: par. 2122, 
1. Gov. Contr. par, 280; J. A. Yerteling & Sons, Ine., , IBCA-27 (December 31, xeon) 64 
I.D. 466, 57-2 BCA par. 1589. : 

6 Peter Kiewit Sons’ Co, v. United States, 109 Ct. cl. 517 (1947). 

7 Chernus v. United States, 110 Ct. Cl. 264 (1948). - ; 
- §Compensation for a mutual mistake of fact was awarded in National Presto. Enders; - 
Ine. v. United States, Ct. Cl. No. 370-58 (October 16, 1964), 
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the mlegancy of the Schinaied quantities noted i in. ihe bidding schedule 
to the claim here asserted. “i 
Reference has already been made to the fact that: the bidding ae ° 
ule placed the estimated quantity of excavation from bone area, (ome 
at 3,000,000 cubic yards, and to the fact that this figure had been f 
7 computed on the basis of an assumption that one cubic yard of ma- 
terial i mn borrow would produce approximately. one cubic yard of ma- » 
terial in the zone 3 portion of the dam embankment. Counsel. for 
| appellant seems. at times to contend that the 3,000,000 cubic yard figure 
~ “indicated”—within the meaning of the “Changed Conditions” ‘élanse 
~ —that one cubic yard of material in borrow would produce approxi- 
‘mately one cubic yard, of material in the zone 3 portion of the dam | 
_ embankment. In the context of. the-t instant case such a contention - 
would not beatenableone. = . 
Paragraph 4. of the specifications was an paopeo nals quantities’ 
' provision, of a type often included in Goverment construction. con- 
tracts, that read.as follows: : 


- The quantities noted in- the ecleduic are approximations for comparing bids, - © 


and no claim: shall be made against the Government for excess or deficiency 
: therein, actual or relative. Payment at the prices agreed upon will be in full - 

for the completed work and will cover materials, supplies, labor, tools, machin- 

ery, and all other expenditures incident to satisfactory compliance with the ; 
contract, unless otherwise specifically provided. | 

It seems very plain to the Board that an estimate of quanti ties which 
is accompanied by an “approximate quantities” provision containing 
the language of paragraph 4 cannot reasonably be said to be an indi- 
cation on which a claim for a first category changed. condition could 
be founded. The wording “approximations for comparing bids” im-.. 
ports'that, once the bids have been evaluated, the office of the estimate. 
of quantities has been fulfilled, and that the contract is to be performed 
~ and administered. as though no estimate had been included. Further- 
more, the wording “actual or relative” imports that the term “approxi- 
mations” was designed to comprehend not merely small andinsubstan- 
_ tial deviations, but also wide and material ones. Read asa whole, the 
first sentence of the “approximate quantities” ' provision tells prospec- 
tive bidders that if they want to know how many or how few units of 
a given type of work are called for by the contract, they must look to 
the dimensions, standards and other requirements spelled out in the 
drawings and specifications, and are not entitled to rely on the esti- 
mates appearing in the bidding schedule. Accordingly, we have 


- repeatedly held that the drawings and specifications, rather than the 


estimates of the bidding schedule, govern the size and.characteristics |. 
of the job to be done, notwithstanding the existence of wide.and mate- 
rial variations between the estimates .and the quantities actually re- 
quired by the drawmge and specifications, and even though such varia- 
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obs stemmed. from errors in the Government computations on 7 whick 


the estimates were based.® 


There is no conflict between the “approximate quantities” provision, : 
as so interpreted, and the “Changed Conditions” clause. The letter 
prescribes the effect that is to be given to such indications of subsur- - 
face or latent physical conditions as the Government may have chosen. _ 
to include in the contract;-it does not command the Government to 
include in the contract all of the indications that conceivably could 
be: deduced from the known or ascertainable information. Consis- 
tently with that clause, the Government could have omitted from the 
bidding schedule any and all estimates of quantities whatsoever ; 
thereby eliminating. any € and. all possibility of such: estimates. being a 


construed as an indication of subsurface or latent. physical conditions. 


- The first sentence of the “approximate quantities” provision also elimi-_ 
nates that possibility and, in 80 doing, merely clarifies the intent of the 
Government to refrain front making an IgieauOn: which the “Changed : 
_ Conditions” clause does not require it tomake.° _ 7 

The. presence of the ‘ ‘approximate. quantities” provision, on the 
other hand, has no bearing upon the question of whether provisions. of 
‘the contract other than the quantity. estimates of the bidding schedule 


contain indications, quantitative. or otherwise, which would support . 


the claim of changed conditions here at, issue.2? In the context of this 
case, its presence also has no bearing upon the question of whether 
circumstances exist which might bring the claim within the purview — 
of the second category. of changed conditions, except that, logically, 
the: estimates of the schedule would no more serve to show that a.con- - 
dition was “known” within the meaning of the second. category than 
they. would to show that. it was nindicated” for the: purposes of the » 
first category. 

The conclusions just stated concerning tbe effect of the appegn 
mate quantities” provision are supported by: prior decisions. of ‘the 


: © Otis Williains & Co.,. supra note 3 Osberg Canwerionon Co., TBCA-139 (October: 16, 


1959), 66 LD. 354, 59-2 BCA par. 2367, 1 Gov. Contr. par. 703; Diamond Engineering Co:, 


IBCA~93 (December 20, 1957), 57-2 BCA par. 1542; Tevas Construction’ Co., [BCA-73 


(April 23, 1957), 64 I.D. “97, 57~1 BCA par..1238; J. D. Armstrong Co., IBCA~40 ‘(August ae 


17, 1956), 63°1.D. 289, 56-2 BCA par. 1043. 

10 See Concer ete Construction Corp., I BCA-432-3-64 ° (November 10, 1964), 1964" BCA 
par. 4520; Allied Contractors, Inc., IBCA-822 (August 10, 1964), 1964 BCA par. 4379 ; 
Promaes, Ine... supra note .5; Briiarat Dahl Andersen, supra note 5%‘ Dane Constr uction 
Corp., IBCA-135 (February 15, 1960), 60-1 BCA par. 2549, 2 Gov. Contr: pars. (228, 229 ; 
._ Flora Construction Co., ‘IBCA-101 (September 4, 1959), 66 LD. 315, ee ‘BOA Pat 2312, 
1 Gov. Contr. pars. 647-50. 

u Questions of this type were considered in’such cases as If orgen & Gewood: Constrietion 
 Co., IBCA-389 (November 21, 1963), 70: I.D. 495, 1963 BCA par, 3945, 6 Gov. Coritr.: par. 
90; D. A: ‘Whitley, IBCA-177 (March 8, 1961), 61-1 BCA par. 2941,.3 Gov. Contr.'par. 
198(e) 5 Herman Groseclose, IBCA-190° (December: 22, 1960) ; : 61-1 BCA par. 2885, 3 Gov.. 
Contr: ‘par. -63(f) : Osberg Construction -Co., supra: note 9; Inter-City Sand & Gravel Co., 
IBCA~128 (May. 29, 1959), 66°ID. 179, 59-1 BCA par, 2216, 1 Gov. Contr: pars. 430-32 ; 
Wanberg Construction Co., supra note 8. : ; 
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Board.” In.our opinion, they are ee consistent. with the applicable 
judicial precedents. Avewit™® and Chernus** involved situations 
where the quantities of work actually performed varied materially, 
not merely from the estimated quantities noted in the bidding sched- 
ule, but also from any quantities that could have been ascertained or 
computed, with reasonable practicability, from the drawings and 
specifications: themselves, as supplemented by such additional informa- 
tion as a reasonable pre-bid investigation would have disclosed.¥ 
‘Whether a like situation here exists cannot be determined until the 
evidence has been heard.” 

‘The other cases cited by appellant, such as Loftis 7 and Fehlhaber a8 
rej jected interpretations of particular contract provisions, such as those 
relating to “unclassified excavation” and “site investigations and repre- 
sentations,” that were not required by the terms of the provisions 
construed and that would have made them incompatible with the 
Changed Conditions” clause. The interpretation here placed upon the 

“approximate quantities” provision, however, i is not only justified by 

the terms of that provision, but also leaves unimpaired both the letter 
and the spirit of the “Changed Conditions” clause. : 
_ A third question that needs resolution at this time is the soundness 
of the contention of the Government that “the specially written and 
- specific terms of the contract relating to the excavation in question 
(Paragraphs 4, 17, 54, and 60), take precedence over and modify the 
standard changed conditions clause.” 

This contention would be valid if the portions of the specifications 
just mentioned were in conflict with the “Changed Conditions” clause, 
and if the contract expressed a clear intent that the former should 
prevail over the latter.” However, none of the paragraphs mentioned 
present such a conflict associated with such an intent. 

_ We have already pointed out that the first sentences of paragraph 4 


12 Otis. Williams & Co., supra note 5; Osberg- Construction Co., supra s note 9; Reid Con- 
tracting Oo., IBCA-74 (December 19, 1958), 65 I.D. 500, 58-2 BCA par. 20387, 1 Gov. 
‘Contr. pars. 50-52; Diamond Bacon, Ca., supra note 9, J. D. SL ea Co., supra 
note 9. 

13 Supra sigté 6. 

14 Supra note 7. 

15 The rationale stated in the text is not at odds with those stated in Otis Williams & > 
‘Co.; supra note 5, and J. D. Armstrong Co., supra note 9. The differences in language 
reflect the differences in. the factual situations involved, and illustrate the various limita- 
tions inherent in the Kiewit and Chernus holdings. 

16 Quantities estimated in bidding schedules were given some weight. for the purpose 
of determining whether changed conditions existed in Lord Bros. Contractors, IBCA—-125 
(February 16, 1959), 66 I.D. 34, 59-1 BCA par. 2069, 1 Gov. Contr. par. 176, and J. A. - 
Terteling & Sons, Inc., supra note 5.. In those cases, however, the issue. of whether the’ 
contracts contained “approximate quantities” provisions that would prelude reliance on 
the estimates was neither raised nor considered. : 

17 Loftis v. United States, 110 Ct. Cl. 551 (1948). 

18 Fehihaber Corp. v. United. States, 138 Ct..Cl,. B71 (1957), oerk. denied 855 U.S. 877 
(1957)... 

19 Morrison-Knudsen. Co. Geasoneiaeration, TBCA-86 (Maren 23, 1959) ; ; 66 LD. 71, 59-1 
BCA par. 2110, 1 Gov. Contr. par. 269. 
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is consistent with the “Changed Conditions” clause. The second 
- Sentence is also consistent, since its concluding words “unless other- 
wise specifically provided” are fully broad enough to comprehend the 
~ equitable adjustments specificially provided for in the “Changed Con- 
ditions” clause. __. 
Paragraphs 17, 54 and 60 deal in part with construction require- 
‘ments and in part with payment requirements. To the extent that 
these paragraphs prescribe construction requirements, such as the 


° qualities and sources of the materials to be used or the procedures 


and standards of embankment construction to be observed, they are 
_ consistent with the “Changed Conditions” clause, which makes no at- 
tempt to prescribe what work is to be done or how it is to be done. 
To the extent that these paragraphs prescribe payment requirements, 
they: could be said to conflict with the “Changed Conditions” clause . 
since, unlike paragraph 4, they make no express accommodation for 
the possibility of the prices stated in the bidding schedule being ad- 
justed, either upward or downward, in the.event a changed condition 
is encountered: The contract, however, nowhere. expresses a clear — 

-intent that any of these parapea plied is to prevail over the “Changed 
Conditions” clause. Thus, for example, paragraph 54 provides that 
the contractor is to be entitled to “no additional allowance” above the 
_ prices stated in the bidding schedule “on account of” various types of 
action taken by the contracting officer pursuant to the terms of the 
contract, but it does not go on to add “or on account: of any changed 
condition encountered by the contractor” or other words of like im-- 
port.. In the absence of some such unequivocal expression of an in- 
tent to modify or supersede the “Changed Conditions” clause, the rule 
‘of interpretation that the General Provisions of a Government con- 
tract prevail over the specifications and drawings requires us to treat 
that clause as paramount.” 

The provisions of paragraphs 4, 17, 54 and 60 of the contract; ac- 
cordingly, do not preclude appellant from maintaining a claim based 
upon the theory that the shrinkage of the dredger tailings and screen- 
ings amounted to or was caused by a changed condition. . 

This brings us to the ultimate issue of whether appellant has alleged 


facts which, if true, would establish a claim of changed conditions. 


‘This issue must be determined in the light of the foregoing rulings 
to the effect that a mutual mistake of fact as to shrinkage of mate- 
rials would not bea changed condition per sé, and that a quantity — 
| estimate noted in the bidding schedule would not be an indication or 


' 20 William L. Warfield Construction Co., IBCA-196 (May 3, 1962), 1962 BCA par.. 8874, 

4 Gov. Contr. par. 314; Seal € Co., TBCA-181 (December 23, 1960), 67 ID. 485, 61—1. 
“BCA par. 2887, 3 Gov. Contr: par. 39; Herman, Groseclose, supra note 11; Caribbean Con-- 
struction Corp., IBCA—90 (June 28, 1957), 64 LD. 254, 57-1 BCA par.. 1815: Centrat — 
Wrecking Corp., IBCA-69 (March 29, 1957), 64 ID. 145,. 57-1 BCA. par. 1209.- 
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representation. upon which a changed condition of Ethe first’ category 
could be predicated. | 

- Appellant’s statements of position are , voluminous and only par- 
tially summarized in this opinion. We read them as ‘including aver- 


ments that the design of Trinity Dam, as revealed by the drawings . _ 


- and. specifications, without regard. to the quantity estimates of the 
-bidding schedule,. indicated that the dredger tailings and screenings 
from borrow area C would not shrink to any raatetial degree. when 
placed. and compacted in the zone 3 embankment. We also read them. 
_as including averments that, shrinkage did. occur to a material degree, - 
that’ it was “brought about by circumstances not reasonably subject to 

: appellant’s control, and that it increased the costs of the job in amounts — 
‘not capable of. being fairly absorbed by the applicable unit prices. 
We further read the statements as including averments that the: shrink- 
age was caused “by physical properties | of the dredger tailings and 
‘screenings, that appellant made a. thorough pre- -bid investigation which | 
“failed to -disclose any reason for believing shrinkage would occur, 


es that the physical properties | of the tailings and screenings were un- 


d usual, and that the shrinkage was not to be expected in work of the 
character provided for in the contract. Speaking generally, the aver-. 
‘ments appear sufficient to establish, if proved, a claim of changed con- 


3 ditions in either the first or the second category.*_ We conclude, there- 
_ fore, that our order of ‘September i 1964, was correct and should be 


‘affirmed. — 

_ One final matter needs resolution, The See ict has asked that 
“if the appeal is not dismissed, a period of six months be allowed for 
“the presentation. to the Board of counterclaims against appellant. 
~The reasons for SO asking, as outlined 3 in the Government's statement 
of position, are as follows: | ee . 


If the Board should rule qaversely 1 to the Government's: Motion ‘to Dismiss, . 
this. would appear to amount to 2 determination that, notwithstanding plain 
language of the specifications that quantity variations are a risk of the contract, : 
a variation of quantity of any ‘substantial magnitude supports a claim based 
/ upon mutual mistake, ‘and, in turn, mutual. mistake supports a valid: claim of 
changed conditions. A holding to-.such effect would appear. to the Government 
also to require a price redetermination in favor of the Government as to any 
‘schedule. items where there were substantial overruns or underruns : and where 


“the variation was financially advantageous to the contractor. Therefore, in the 


event the Board rules adversely on the Government’s Motion to» Dismiss, it 7 
“will be necessary. that a thorough audit of the. contractor’s cost records be under- . 
‘taken to determine: what. counterclaims should be asserted by ‘the: Government 
. against the contractor in this proceeding based upon precisely the same perounds 
as the contractor’ Ss claim against the Government. * * * 


_. This request. was, in effect, summarily. dismissed by ine det of | 
‘September 1, 1964. Such: dismissal was ap propmats The. Govern- 


21 See Mo orgen & Oswobd Construction 00., supra Hots 1. 
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Snent's request was tiot accompanied by a aoe that the Board would |. 


have jurisdiction to entertain the proposed counterclaims. The juris- . ‘ 


diction conferred upon the Board is appellate in nature, and the right | 


of appeal is granted to the contractor, but not to the Government, by re 7 


the “Disputes” clause (Clause 6). of the contract. It-is only in a 
narrow range of exceptional circumstances that the Government has 
_ been: permitted to assert a claim. in'its own favor in connection with an 
appeal under the “Disputes” clause. 22 Tn the present case the passage 
quoted above reveals that the contemplated counterclaims would have 
 @ potentially much. broader scope... Hence, a demonstration by the 
Government that the Board would have ‘nrisdiction over the-counter- 


claims, if and when they were presented, would seem to be a pre-- - 


~ requisite for the favorable consideration of any such rene 2 as that: 
here in question. | : 

* Our order does not,: of | course, sSpteclade the Government from } pre-. 
senting eounterciaims or from submitting further procedural requests 
in anticipation of their: presentation, It may be that the substantive 
rulings made in this opinion will dispose of the considerations which 

Jed the Government to believe that counterclaims would be justified.. 
_ Hf they do not, any further steps looking toward the presentation of — 
counterclaims ‘tothe Board should be accompanied by an. L adequate 7 
jurisdictional justification.” : 7 
The ‘request for reconsideration of the order. of the Board dated 
September 1, 1964, is granted, cand, after reconsideration, that order: 
is hereby affirmed. : a 
‘ | 7 i Eieannier J : Sravaerisie, Deputy Chairman. - 

I. concur: | | i | 

- Tuomas M. Durston, Member. 
I concur. 


| J — : Sie ae | 


LEGISLATIVE AUTHORITY FOR ENDAN GERED SPECIES PROGRAM 
Funds: Generally 


- Acquisitions of lands, waters, or interests therein for the preservation of 

_ species of fish or wildlife that are threatened with extinction using funds — 
- made available under the Land and Water Conservation Fund Act of 1965 
are aited to acquisitions that are otherwise authorized by law. . 


: £8 See Fanecbar® IBCA-44 (November 28, 1955), 62 LD. 449 6 CCE par. 61, 732: Mont- 
' gomery Construction Co., ASBCA No. 2556 (January 23, 1956) ; Gray Construction Co.;. ; 


ASBCA No. 1994 | (September 17, 1954); Fox Sport ete Corp. W.D. hee No.,. 87 = 


(March 4,-1943), 1 CCF 57; 35 Comp. Gen. 512 (1956). * 
- 8 Of. Rasmussen Construction Ca, Cees ee ator), TBCA-358 (October 4 4, 1964), 1964. 
BCA: par. .4508:. : ‘ . 
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Migratory Bird Conservation “Act: Aoquisition of Refuge Lands . 

Plain language of the Act authorizes the Secretary of the Interior to purchase 
or rent lands approved by the Migratory Bird Conservation Commission 
for endangered species of migratory “game” birds. : 

Acquisitions under the Act for endangered species:of migratory “game” birds 
could be financed through: funds made available from either the Land and 
Waiter Conservation Fund Act of 1965, or from the Migratory Bird Hunting 
Stamp. Act, or from funds authorized by. the aaa lend Bird Conservation 

Act itself. 

The Migratory: Bird Conservation Act when read as a whole ‘and considered — 
in the light of its legislative history and: purpose is unclear in regard to the 
purebase of lands for ‘“nongame”’. migratory birds. 

The Migratory Bird Treaty with Great Britain lists as- protect Ditds both: 
“game” and “nongame” migratory birds. a es 


Fish and ‘Wildlife Coordination Act: Gaesiy 


The term “wildlife” as used in the Act includes migratory birds. 

The Act authorizes the acquisition of lands at “water-resource projects for 
endangered species of fish and wildlife, including migratory birds. 

_Lands acquired under this Act need not be approved by the Migratory. ‘Bird 
. Conservation Commission, nor is State consent needed. 


Fish and Wildlife Act of . 1956 


The term “wildlife” as used in the Act may be construed be ‘oadly to include 
all wild vertebrates, including endangered species. theref, other than fish. 
The Act specifically authorizes the Secretary of the. Interior to. acquire refuge 

Jands for all forms of wildlife, including endangered species thereof. 


M_36676 “) Saavaury 18, 1965 
To: Assistant Suorrrary FOR Fisa AND Winnie , 
Subject: Leersnative AgeiGene ror ENDANGERED Srrctes Procram:. 


This Department recently transmitted to the Bureau of the Budget 
a, legislative proposal to carry out a program of land acquisition and 
propagation for the conservation of rare or endangered species of fish, 
birds, mammals, amphibians, and. reptiles. | “Daring the consideration 
of this proposal, questions were raised about this Department’s exist- 
ing authority to carry out an endangered species program for these 
wild vertebrates. 

The recently enacted Land and Water Conservation Fund Act of 
1965, 78 Stat. 897: (1964), makes available appropriated funds for 
“the acquisition of lend, waters, or interests in land or waters” for, 
_ among other things, “ ‘any national area which may be authorized for 

- the preservation of species of fish or wildlife that are threatened with 
extinction.” ‘These funds, however, cannot be used for this purpose 
“unless such acquisition is otherwise authorized by law.” Also, these 
funds are limited to the land acquisition part of any such program. 
The following is an analysis of the Department’s present eerere 
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authaniey to carry out a program. of land acquisition ‘for. endangered 
‘species of wild vertebrates. _ 
a The first statute is the Migratory Bird Conservation ‘Act, 45 Stat. : 
4999 (1929), as amended, 16 U.S.C. secs. 715-T15d, 715e, 7158715, | 
‘7151-715. Section 4 of the Act permits the Secretary. of the Interior - 
to recommend to the Migratory Bird Conservation Commission the — 
- purchase of those areas of land and waters which he determines are 
needed for the conservation of migratory “game” birds. . Section 2 
authorizes the Commission “to consider and pass upon any area of 
land, water, or land and water that may be recommended by the Secre- - 
tary of the Interior for purchase or rental” under the Act. Section 5 


authorizes the Secretary “to purchase or rent such areas as have been — 


approved for purchase or rental by the Commission, * * *, and to. 
acquire by gift or devise, for use as inviolate sanctuaries for migratory - 
birds, areas which he shall determine to be suitable for such purposes.” 

“Obviously, the plain language of these sections permits the Secre- . 
tary to recommend, and the Commission. to approve, lands for pur- 
chase or rent that he determines are necessary for endangered species. 
_ of migratory “game” birds. Such approved lands could then be: ‘pur- 
chased and rented by the Secretary. ° 

Acquisitions under this Act for such birds could be financed through 
the use of funds made available from the Land and Water Conserva- - 
tion Fund Act of 1965 or from the Migratory Bird Hunting Stamp 
- Act, 48 Stat. 451 (1934), as amended, 16 U.S.C. secs. 718-718h. In 
addition, section 12 of the Migratory. ‘Bird Conservation Act autho- 
rizes an annual appropriation of $200,000 for, panne other things, ee 
acquisition of lands under this Act. 

The Act, however, when read as a whole and considered in the light 
of ‘the législative iciery and its purpose, is not. clear in regard to the 
purchase of lands for any “nongame’”: me ory birds, including 
endangered species. 

The plain language of section 4 when ocd alone appears to limit 
the Secretary’s authority to recommend to the Commission only lands 
that are necessary for migratory ‘ ‘vame” birds. Since; as a practical 
matter, the Commission only considers and passes wpon areas that are 
recommended for purchase by the Secretary, it would ordinarily fol- 
’ low that his yee authority in section 5 is limited to lands needed 
for migratory ‘ ‘game” birds. 

The ambiguity arises when sections 12 Pe 11 are aa with sec: 
tions 2,4, and 5. Section 12 authorizes an annual appropriation of 
$200, 000 for, among other things, “the acquisition, * * * of suitable _ 
areas of land, water, or land and water, for use as migratory bird. 
reservations, * * *, and for the administration, * * * of such areas 
and. other preserves, reservations, or breeding grounds frequented by 
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migratory game birds.” The section, uses: both the term migratory 
“ame” birds and “migratory birds.” Section 11 defines “migratory 
birds” to mean those defined in the 1916 treaty with Great Britain. 
The treaty lists as protected birds both game and nongame migratory © 
- birds. The language of these sections suggests that the Act may have 
been intended to protect both game and nongame migratory birds. 
’ The issue is whether this protection was intended by Congress to be by — 
way of purchasing lands as sanctuariés for either type of bird, or by 
purchasing, lands only for migratory “game” birds. : 
The legislative history has been examined i in an effort to deiectatis 
congressional intention. . 
. ~The Secretary of Agriculture in. commenting to the Committee on 
Agriculture of the House of Beprecnanve? (H. Rept. No. 2265, foes 
Cong.) on the proposed Act stated : , 


The object of this legislation is twofold :. 

(1) It authorizes the purchase, rental, or acquisition by gift or devise and 
‘Maintenance of marsh and water areas especially: suitable for migratory birds 
- to be used as inviolate sanctuaries where. breeding, recuiue, and resting places 
for such birds will be perpetuated and safeguarded. 
(2). It supplements the protection afforded. muigr atory birds ider the migra- 
tory-bird treaty act. (U.S. Code, pp. 436, 437, secs. 703-711) by providing refuges 
as a means of increasing the numbers of. these birds and maintaining them in 
ample abundance for future. generations. | The species affected include not only 
. the ducks, geese, and others classed. as game, but the great hosts of smaller birds - 
[these were classified by the treaty as insectivorous birds] so vitally essential to. 
‘the agricultural, interests of the country through their unceasing inaey are comet 


injurious insects. (Italics supplied. ee 


The House Committee in reporting on this legislation also t appears iy 
to have understood that these were the objectives of the legislation. 


| ~The committee report states > 


According to the present information of. the Gendeeieut Tot Agriculture] the 
welfare of migratory birds requires at least 125 sanctuaries, ohne or more in each ¢ 
State ** * hig country would then be making an effort comparable with 
that of Canada in this effective and essential manner of. affording a aes pro-— 
tection to our resources in migratory-bird life. 
“The committee has been forcefully impressed by the earnestness of conserva- 
ne tionists ‘in all parts of the country in ‘stressing the importance of providing @ 
system of refuges embracing desirable water and marsh areas where waterfowl. 
and other migratory birds may jind feeding, nesting, breeding, and resting places. 

Too great emphasis can not be laid upon the matter of providing a substantial 
i system of sanctuaries embracing such areas. * * # your committee is of the 

opinion that if the country’s migratory-bird life is ‘to be continued for the enjoy- 
_ ment and utilization. of our people the establishment of a system of sanctuaries, 

such as that. contemplated under this measure, is essential. _ (Italics supplied. ). 


Congressman Andresen, one of the cosponsors of the legislation, i in 


: commenting during the debate in the House on the legislation stated 
that iieh bill before ee House of Bepresctiatives “deals with the hae 
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- servation of: migratory birds. ert aed Cone: Ree: B170y" He ene 
- further: ye 


“The act fixes a national policy for coviservation of ee Ai to more 
effectively meet the obligations of the United States under the” meretory bid 
oe with Great Britain: : 

aeee Ce re a oe 7g * ~ * 

The program paposed by this pill ultimately contemplates the establishment . 
of.permanent sanctuaries for migratory birds in every State * * *, Areas where 
birds. may nest, feed, and rest without being molested by hunters. Inviolate 
sanctuaries. It has for its aim the preservation of ducks, geese, song birds, and 
insectivorous birds for future generations, as well as'an- assurance of a liberal - 
supply of the migratory birds which may be. legally, taken £08 the hunters of 
to- oe 


‘Such birds as the bobolinks, catbirds, humming birds, martins, meadowlarks, 


orioles, robins, wrens, woodpeckers, and many others: are migratory birds. “se 
The sanctuaries established: under this bill will be: havens for these industrious 


and valuable creatures. Increasing the number of insectivorous birds in Ameri- . 


ca will be of enormous financial benefit to agriculture, * * *. | # 
The areas acquired under ‘this act will serve a threefold. purpose. ‘First, 
sanctuaries for migratory birds; second, spawning and feeding grounds for fish, 
- as well as ideal fishing grounds; and third, places for propagation of fur-bearing 
animals, such as beaver, mink, muskrat, and so forth. — ay 
a eee | a a ee re es | 
4 % * the purpose of this bill is to dovetail into the other act [Migratory Bird 
Treaty Act] and make ita part of the general scheme of protection of migratory 
birds.. 
~The legislative history indicates four thine First, Congress and _ a 
the executive branch intended to implement further the treaty with 
Great Britain. Second, Congress and the executive branch intended 
to give protection to treaty-protected birds through the establishment 
of inviolate sanctuaries for them. Third, Congress and the executive 
branch understood that -treaty-protected birds include nongame . 
migratory birds, as well as migratory “game” birds. Fourth, Congress. 
and the executive branch used the terms “game” birds and “migratory 
birds” interchangeably in discussing the legislation. 
We believe that two possible conclusions may be drawn from the 
legislative history. First, although Congress was concerned with a | 
fuller implementation of the treaty with Great Britain, it was prin-. . 
cipally concerned with the protection of migratory “game” birds. The 
limitation on the Secretary’s authority to recommend and to purchase 
lands needed for migratory “game” birds was.intentional, and the pro- 
tection of nongame birds was intended to be incidental to the protec- 
tion of gamebirds, Nongame birds would be protected only to the 
extent they could also use the ‘ “game” bird sanctuaries. : 
- 768-184—65-—-3 © 
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Much of the debate centered on the need to provide additional feed- 
ing, resting, and nesting areas for ducks, geese and other game birds 
and to prevent hunting on the sanctuaries. The references to non- 
game migratory birds in the legislative history was an indication that 
Congress expected that the game sanctuaries would provide protection. 
to these birds also, but not to buy lands primarily for them. a 

The Department, in carrying out a migratory bird acquisition pro- - 
gram; has as a matter of fact pur chased lands primarily for migratory 

“ame” birds. This is especially true since the enactment: of the 
Migratory Bird Hunting Stamp Act in 1984, That Act authorized the 
sale of “duck stamps.” The receipts are used for the acquisition of 
lands under the Migratory Bird Conservation Act. The legislative 
history of the 1984 Act, but not the plain language of the Act itself, 
indicates a strong intention that these receipts are to be used for the 
acquisition of migratory “game” bird sanctuaries only. Since 1934,. 
“duck stamp” receipts have been the main source of revenue for 
acquisitions under the Migratory Bird Conservation Act. 

The second possible conclusion is that Congress intended to au- 
thorize the purchase of lands both for game bird sanctuaries and for 
nongame bird sanctuaries and that the term migratory “game” birds 
in, section 4 of the Act has no special significance. - 

Section 12 of the Act refers to the acquisition of yeservations for 
migratory birds and to the administration of the reservations “fre- 
quented by migratory game birds.” In the debate, Congress refers 
to both game and nongame birds. No distinction is made. The Act 
defines “migratory birds” to mean treaty-protected birds. These in-. 
clude both game and nongame birds. Congress and the. executive 
branch clearly intended that. the treaty with Great Britain should be 
fully implemented by affording protection to all migratory birds 
through the acquisition of lands by purchase, gift or devise as sanc- 
-tuaries. The Commission is not expressly or impliedly prohibited 
from considering and approving areas for purchase which are rec- 
-ommended by. the States or other interested persons. The Seeretary’s. 
purchasing power is restricted anly to. areas. approved by the 


~ Commission. 


We are not. attempting here to indicate which suchen is most 
persuasive. Asa matter of policy, the Department has in the past. fol- 
lowed the first. This is primarily because the need for game bird 
habitat has been the greatest. The need for acquisition for endangered 
_ species of non-game birds has only recently become apparent. Thus, 
both needs are now important. We therefore have suggested that the. 
ambiguity in the Act should be clarified in the proposed. legislation 
to authorize an endangered species conservation program. 

A second statute is the Fish and Wildlife Coordination Act, 48 Stat. 
401 (1934), as amended, 16 U.S.C. secs. 661-666¢ (1958). This Act 
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ee the various “Federal water-resource construction agencies, 
including this Department, to acquire lands in connection with a 
project for the conservation, protection, and enhancement of wildlife. . 
Section 8 of the Act defines the term “wildlife” to “include birds, 
fishes, mammals, and all other classes of wild animals and all types 
of aquatic and land vegetation upon which wildlife is dependent.” 
‘This obviously includes migratory birds. It also. includes rare and 
endangered species of wildlife. It is limited, however, to acquisitions 
‘at’ water-resource projects. 

Acquisitions pursuant to the Fish cad Wildlife Cosrdination Act 
of lands at such projects as a mitigation or enhancement measure to 
‘conserve endangered species of migratory birds are not required to 
be approved by the Migratory Bird Conservation Commission, because 
‘such approval is only required for acquisitions under the Migratory 
Bird Conservation Act. No purpose would be served by Commission. 
review, since Congress specifically authorizes most. water-resource 
projects, including the fish and wildlife features. 

. In addition, State consent to acquisition is not needed. State con- 
sent is only required where the lands are acquired under the Migratory 


_ Bird Conservation Act. 


Acquisitions under the Fish and Wildlife Coordination Act for en- 
dangered species of fish and wildlife, including migratory birds, at 
water-resource projects are a part of the project costs and would be 
financed through the use of appropriations to carry outa project. 

A third statute is the Fish and Wildlife Act of 1956, 70 Stat. 1119 
(1956), as amended, 16 U.S.C. 742a-749d, 742e-742j. Section 7 of. 
this Act directs the Secretary to, among other things, 7 
> * * * take such steps as may be required for the development, management, 

advancement, conservation, and protection of wildlife resources through *e %, 
acquisition of refuge lands * * *.. 

The Act does not set, forth any prnceduies to be: followed ® in acquir-— 
ing refuge lands. It also lacks specific sanction and enforcement pro- — 
visions, as well as specific provisions relating to the issuance roe 
regulations. - 

_ The Secretary .i is: authorized, however, by Revised Statute sec. 161, 
as amended, 5 U.S.C. sec. 22, to issue regulations to carry out the 

Department’s functions. ‘Also, Title 18, US. C. sec. 41 specifically 
prohibits certain activities on, among ather places, refuges and pro- 
vides a penalty for any violation. Where there is public recreation, | 
the Secretary is authorized by the act of September 28, 1962, 76 Stat. 
‘653, 16 U.S.C. sec. 460-460k-4, to issue regulations to carry out the | 
purposes of the Act. Penalties are also provided under the 1962 Act. 
No provision is made under either authority for arrests by the Secre- | 
dary or his employees. 
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-” The term “wildlife” as used in ne 1956 Act i is not dafinad; “It oe 
not include fish, however, because whenever the Act authorizes’ a pro- . 
gram relating to “fish,” the term is specifically used.. We believe 
that the term “wildlife” may be construed broadly to include all wild. 
vertebrates other than fish. This includes endangered species. 
The 1956 Act, therefore, authorizes the acquisition of refuge lands. 
for all forms of endangered species of wild vertebrates, except fish. — 
As in the case of the Fish and Wildlife Coordination Act, the Secre- 


tary in acquiring refuge lands under the 1956 Act. to eoneerve en-. 


dangered species of migratory birds is not required to obtain the prior 
approval of the Migratory. Bird Conservation Commission or the con- 
sent of the States, because these requirements only apply to acquisi- 
tions under. the Migratory Bird Conservation Act. ‘The acquisitions 
under the 1956 Act are not specifically authorized by Congress. The 
Secretary may therefore wish for practical reasons to obtain Com- 
mission approval and possibly State consent before acquiring lands 
for eridangered species of migratory birds under the 1956 Act. 

Acquisitions to conserve endangered species of wildlife may be car- 
ried out with the use of direct appropriations under the authority of 
the 1956 Act or with the use of money made available to the Secretary: 
under the Land and Water Conservation Fund Act of 1965. “Duck 
stamp” funds would not be available, because they are .. limited to 
acquisitions under the Migratory Bird Conservation Act. 

Special statutes, such as the act of August 22, 1957, 71 Stat. 419, 16. 
U.S.C. sec. 696-696b, and the Fur Seal Act of 1944, 58 Stat. 100, 
16 U.S.C. sec. 6314-6314, have also been enacted to protect particular 
endangered species of fish and wildlife‘such as the Key deer, and both 
the fur seal and the sea otter, respectively. These statutes would, 
however, have limited value in carrying out an endangered species 
acquistion program, because their authority i is for the most part lim- 
ited to specific species and in some cases to specific areas. 

While we have indicated a number of alternative approaches in 
obtaining necessary appropriations to carry out.a program under these 
Statutes, we point out that. present and future policy considerations 
may dictate that only one approach should be followed in each case. 

Certain gaps still exist. in carrying out an endangered species pro- 
gram. Acquisitions for endangered species of fish are limited to 
water-resource projects. Adequate sanctions and enforcement pro- 
visions do not exist in all cases. Unified procedures for carrying out 
the program are not established. - Authority is needed to use donated 
funds to purchase lands. Also, clear authority 1 is desired to carry out 
propagation activities for endangered: species. These and other gaps 
in existing authority are filled by the proposed legislation mentioned 


earlier. The legislation will also clarify the ambiguous provisions of 


_ the BieEetory Bird Conservation Act. 


ee eee eee FRANK ‘MELLUZZ0 BT ALR 2 sk. 21 
a es . Tonuary 19, 1965 


The views. expressed: herein supplement. jd supersede the views 
_ previously expressed on the subj ect of dand: acquisition under the Fish — 
and Wildlife Act of. 1956 ‘and endaneeted species in memoranda dated et 
aay 10, 1961 and August 24, 1964. 


| a. Winnie’ 
Acting Solicitor. 


i FRANK MELLUZZO- BT AL. 
A-30128 7 . | 
A-301820 | Decided Jansen Io. 1965. 


Mining Claims: Lands Subject to—Smali Tract Act: Generally” 


_ When a small tract application is filed, a mining claim’ ‘is subsequently located 
. on the same land, and the land-is then- classified. as chiefly valuable. for 
- gmall.traet purposes, the classification relates back.to the time of the filing. 
of -the-small tract application and the BUnsPavent 3 Nnineral location becomes 
invalid upon allowance of the application. : 2G 3] 


Mining Claims: Lands Subject to—Small Tract ‘Act: Generally 


The Secretary is under no obligation to” issue regulations ‘providing for ee 
location of: mineral genesis reserved from ispostiion t under the Small Tract. 
“Act. 


: “Mining Claims: Determination of Validity 


No hearing is necessary to invalidate mining ins s ibcatea on land previously 
included in small: tract applications and ‘subsequently classified for small 
ara epee ene: 


APPEALS FROM THE BUREAU OF. LAND. MANAGEMENT 


Frank Melluzzo and J ohn Ti Perry ‘have appealed to the. Secretary 
of the Interior from a- decision of the Division of Appeals of -the 
Bureau of Land Management, dated J uly. 24, 1963, which affirmed a 
decision of the land office at Phoenix, enon, declaring their P&M 
Enterprise No. 1 placer mining claim null and void in its entirety and 
their P&M Enterprise No. 5 placer mine claim null and void in part 

because of the filing of small tract. applications covering the No. 1 
claim in its entirety and the No. 5 claim in part before the mining» 
claims were located and the subsequent classification. of the land for 
disposition as small tracts. _ i 
_ Likewise, Frank ‘Melluzzo, Wanita Melinzzo, and Ww. Ww. haan 
have appealed to the Secretary from a Division of Appeals’ decision 
of J uly 31, 1963, which affirmed a Phoenix land office. decision declar- . 
ing their i Fe aid La Fe No. 1 placer mining claims null and void 3 in 
part for the same reason. | ee ae 
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The claims, located for building stoties are In Macieone County, 
Arizona, within the Phoenix city limits. The attached appendix,t 
shows that the conflicting small tract applications were filed at differ- 
_ ent times from June 1946 to March 1955. In each instance, the mining 
- claim in conflict was located from about 1 month to 9 years later. In. 
the case of the P&M Enterprise No. 1, the Bureau of Land Manage- 
ment, noted about 6 weeks after the filing of the two conflicting small 
tract applications and over 5 years before the mining claim was located 
that the land was under consideration for small tract purposes. In. 
each instance the land was classified for small tract purposes om 
- October. 13, 1955, by Small Tract Classification Order No, 45, 20 F.R. 

7921. The land office declared the claims to be invalid on the basis of 
the facts shown by He land office records without a formal contest: 
proceeding. 

_ The decisions bales were. based: upon. ‘the Department’s decision in 
| Harry E, Nichols et al., 68 1.D. 39 (1961). - The facts in the case were 
that:small tract applications were filed for land. which previously had 
been taken under consideration by the Bureau of Land Management for 
small tract classification. After the applications were filed, a mining’ 
claim was located on the land. Thereafter the land was classified for 
small tract disposition. The Bureau of Land Management. declared. 
‘the claim to be invalid on the ground that the classification, which 
segregated the land from mining location, related back to the filing of 
the applications. 

The Department agreed that this ruling would be correct in situa- 
tions where a small tract application was filed, a mining claim next 
located, and then a small tract classification made, but held that the 
ruling was inapplicable to the facts in the Vichols case because, there, 
the land had been taken under consideration by the Bureau for small 
tract classification before the small tract applications were filed. The 
reasons for the distinction were > fully set forth in the Vichols decision 
and need not be repeated here. 

As we have seen, the present cases involve the sequence of small tract: 
application, mining location, and then small tract classification. With 
respect to the two small tract applications in conflict with the P&M 
Enterprise No. 1, the land applied for, together with other land, was 
noted by the Burean as being under consideration for.small tract clas- 
sification on July 23, 1946, approximately a month after the applica- 
tions were filed. As for the other small tract applications in conflict 
with the remaining mining claims, it appears that the lands applied 
‘for were not noted as being under consideration for small tract classi- 

fication prior to the issuance of Small Tract Classification Order No. 
45, supra. The factual situation here, then, is unlike that actually 


1 See Appendix, p. 25, 
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existing in the Nichols case. Instead it is like that nnstdevet in the ~ 
Nichols case as being subject to the doctrine of relation back, z.¢., the 
sequence of small tract. 2 eee mining location; ind then | 
classification. 

Appellants attack the Bureaw’ Ss rolintics) on the Department’s rulitig 
in the Wichols case on this sequence of events on the ground that the 
ruling is dictum, that it is merely a ruling on a hypothetical fact situa- 
tion which did not exist:in Vichols. .Conceding this to be true, it does 
not follow that the conclusion reached in Wiehols is erroneous: On 
the contrary, the ruling is be supported by the reasoning sét forth 
in Viehols. 

The appellants attempt to bring all but the P&M Enterprise No. I 
under the factual situation in the Vichols case by relying on paragraph 
4 of Small Tract Classification ie No. 45. That paragraph — 
provided: | | 


All valid applen tions filed prior to 3:32 Dp. m. J ruly 26,. 1946, will be granted, as 
Appellants assert that since al] but the two simall tract Pasian in 
conflict with the P&M Enterprise No. 1 were filed after July 26, 1946, 
they have no preference and therefore the relation back doctrine dows 
not apply. . 

43 CFR, 1958 Supp. 257.5 (a), cited in paeRDE 4, provided at the 
time order No. 45 was issued that an applicant who filed prior to receipt 
by the land office of notice that the land was under consideration for - 
small tract classification would be given priority over others upon a 
favorable classification.2 The implication to be drawn from para- 
graph 4 of order No. 45 is, therefore, that notice was received by the 
land office at 3:32 p.m., July 26, 1946, that the land described in the 
order was under éendidération at that time for small tract élassifica- 
tion, The implication, elt does not appear to be in accord with 
the facts. | 

The record shows that on July 23, 1946, a teletype was sent by the 
Director's office to the Phoetix land offies advising that certain de- 
scribed land was under consideration for small tract classification and 
that the land office notified the Director’s office on the same day that 
his wire was received at 4 p.m: The land described included the land | 
previously filed on by the applicants in conflict with the P&M Enter- — 
‘prise No. 1 but did not include any part‘of the other land incliided in 
_ the other applications in conflict with the other threé claiins. Nothing 
in the case records show that any other notice including these lands 
was received in the land office on July 26. On the contrary, as-noted 
earlier, the records indicate that the lands were not noted as considered 


| *'The substance of the regulation remains the same today. 48 CFR 2333.0-6(b). 
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for small tract, elassification’ prior to the issuance of order No. 45. 

There is no basis, therefore, for holding that the applications. filed 
after July 26,1946, had no priority. 

. Appellants assert that paragraph 4 of onlee No. 45 cannot: be sO. 
lightly ignored and intimate that they invested time and money in 
reliance on the clear terms of the order. This could not have been 


true because the four claims in question were located in the period 


November 26, 1951, to April 27, 1955. Order No. 45 was not issued 
until October 13, 1955, and not published until October 20, 1955. 
Appellants attempt to attack the basic concepts of the Vichols de- 
cision by contending that the Small Tract Act does not withdraw: or 
authorize the withdrawal of any land from mineral location; that, on 
_ the contrary, the act provides for the reservation of mineral deposits | 
in dispositions under the act, together with the right to prospect for, 
mine, and remove the same under such regulations as the Secretary 
may prescribe; and that the Secretary cannot frustrate the statute by 
not adopting regulations providing for mining the reserved deposits. 
The Department met and answered this same argument in Zhe- 
Dredge Corporation, 64 LD. 868, 374 ( 1957), saying there that 


The appellant contends: that the fact that the Secretary has issued no regula- 
‘tions relating to mining on those lands [lands classified for small tract purposes] 
is proof that the mining laws apply. This is not so. The act makes the re: 
served minerals subject to. disposition only under applicable laws “and such 

regulations as the Secretary may prescribe.” The Secretary has prescribed 
that there shall be no prospecting for or disposition of the reserved deposits at 
this time and until he prescribes regulations. permitting the- prospecting for, 
‘mining and removal of such reserved deposits the lands in which such’ ae 
may be found are not open to location under the mining laws. : 


The Dredge Corporation subsequently brought suit, asking the Fed: 
eral district court to determine that the Secretary s decision from 
which the above quotation was taken is invalid and void and of no 
force and effect. However, the court sustained the defendant’s motion 
-for summary judgment and in the course of its opinion said: 


The next issue raised by plaintiff is that the Secretary’s acts of issuing the 
regulation found in 43 CFR. sec. 257.15 then failing to issue. further regulations 
» dealing with the disposal of minerals not subject to the Mineral Leasing Act 
-taade the land in question open to location under the mining laws. 

The Small Tract Act provided that the Secretary of the Interior has discretion 
to sell or lease land “under rules and regulations as he may prescribe. ” - The 
Secretary issued - a regulation (48 CFR séc, 257.15) clearly stating that “No 
provision is made:at this time to- prospect for, mine; or remove the other kinds ° 
of minerals ‘(sand and gravel included) that-may be-found in such lands,. and 
‘until rules and regulations have been issued, such reserved deposits will not be ~ 
‘subject ‘to prospecting. *” Similar to his discretionary powers granted under the - 
Mineral Leasing Act, under the Small Tract Act the issuance of regulations or the 
nonissuance of: regulations is a matter of the Secretary’s ‘discretion. ‘Plaintiff’s 
arguments of discrimination are without. merit.. Pease v. Udall, 9th Cir., de- 
cided aoe 29, 1964 ; Superior Sand and eis ta Co: v. Ter. of Alaska, 924 
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F.2d 628 (9th Cir. 1955). (The Dreage Corpor ation v. Penny et al, Oivit No, 475, 
-D. Nev., May 18, 1964.) : 
Appellants next seem to contend that: it was improper to ivalidara 
‘their claims withouta contest proceeding and hearing. ‘They. seem 
‘to suggest that there is a factual question as to whether the lands in 
question were under consideration for small tract classification on 
July 26, 1946, as paragraph 4 of Order No. 45 apparently implies. - 
Aside. from the implication, however, appellants.do not claim'to have .. 
‘any evidence that such was the situation. They do not say that they 
would be able to submit any evidence on the point.at a: hearing. . Con- 
: sequently, there appears to be-no factual issue to be resolved at a hear- 
ing. In The Dredge Corporation y. Penny et al., supra, the court held 
that no hearing was required where the only issue presented Was: 
_ whether mining claims could validly have been located on Jands al- 


ready classified under the Small Tract Act and already Jeased under : ; : 


that act. 
_ Finally, ‘appellants state that some - of the. small tract ‘applicants 
may no longer be available to exercise their preference rights and that - 
their claims should not be invalidated unless the applicants are still . 
maintaining their applications. This position is well taken. Ap-— 
pellants’ clainis should-not be invalidated as to portions in conflict with. 
the prior small tract applications until leases. are issued in response 
to the applications. 
‘Therefore, pursuant to the authority. dalogavad to the Solicitor by 


‘the Secretary of the Interior (210 DM 2.2A(4)(a); 24 F.R. 1348), oe 


the decisions:appealed from are modified to the extent indicated and. 
otherwise affirmed and the cases are remanded for such further ection 
as is BOP ECPH RIE. 
3 - Eryesr F, Hom, 
ot ; Assistant Solicitor. 
APPENDIX - 
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Contracts: Performance or Default: ‘Generally—Contracts: Construction and. 
Operation: Subcontractors and Suppliers—Delegation of Authority : 
‘Extent of—Contracts: Construction and Operation: Construction against 
Drafter © 

‘Where a contract contains a clause delegating to the contracting officer’s 
representative broad. authority concerning the administration of the 

’ eontract, an interpretation by the contractor that such clause relieves him 
of responsibility for seeing to it that appropriate construction procedures. 
are utilized by his subcontractors, is not a reasonable construction of the 
contract, and hence, the doctrine of contré proferentem does not apply. 

Contracts: Construction and Operation: Drawings and Specifications—Con- 
tracts: Construction and Operation: Contracting Officer | 

Where a contract does not require Government approval concerning the propor- 
tions or method of mixing ingredients to be used for plaster, a series of 
correspondence consisting of the submission by the contractor to the Gov- 
ernment of a proposed plaster formula, the solicitation by the Government 
of an opinion from 4 plaster manufacturér, a reply from the manufacturer 
and the transmittal of the reply by the Government to the contractor, does 
not constitute approval by the Government. of such formula, even if modified 
to conform to the manufacturer’s recommendations. : 


Contracts: Construction and Operation: Payments—Rules of Practice: Evi- 
dence—Contracts: Constiuction and Operation: Subcontractors. and 
Suppliers 

A claim for additional payment arising out of the extensive failure and crack- 
ing of plaster and the repair thereof by the contractor will be denied where 
the weight of the evidence discloses that the defective plaster was the result- 


of: noncompliance by the plastering subcontractor with industry specifica- 
tions and instructions that were <nOwAl or readily available to the contractor. 


BOARD oF. CONTRACT APPEALS 


On September 19, 1955, the contractor, an organization of joint 
venturers,' appealed from ‘the denial of its claim by the contracting — 
officer’s Findings of Fact and Decision, received by the contractor on 
_ August 22, 1955.. Hence, the appeal was timely. -The claim in the 
amount of $966, 953.05, on which the appeal is based, involves extensive 
cracking of plaster in the Native Service Hospital building in 
Anchorage, Alaska, which was constructed by the contractor (heneins 
after called “B-K=M,” or “appellant”) under the above-numbered 
contract. . Because of litigation in the courts of the State of Washing- — 
‘ton, concerning matters allied to the disputes involved in this appeal, 


'.1 The firms. which were combined for the purposes of this contract were J. C. Boespflug 
Construction Company, Peter Kiewit Sons’ Company and Morrison-Knudsen Company, Inc. 


6p oe APPEAL OF BONSPFLUG-KIEWIT-MORRISON OL. 
- January 21, 1965. : 


prosecution of the appeal was: delayed. In sania i 1960, ihe litiga- 
tion in the state courts being still pending, the appeal (then docketed. 
. as IBCA-52) was dismissed by the Board without prejudice to its 
later reinstatement when the state court pugaon oe nase come | 
to an end.? . 

The litigation i in the courts of the State of ‘Washitigton consisted of 
a suit brought-by B-K-M as plaintiff, against its plastering subcon- 
tractor, Steeves and Wilson, and the American Surety Company of 
New York, as defendants. The American Surety Company of New 
York was the surety on the bond furnished to B-K—M by Steeves and 
Wilson for the performance of the plastering subcontract. The Amer- 
ican Surety Company, as such surety, after the default of Steeves and 
Wilson, engaged the appellant to perform the repair of the plaster, — 
which had been left unfinished by Steeves and Wilson. The amount 
due the appellant from the surety company for. performing such re- 
pairs, in accordance with the separate agreement between them, was 
one of the issues in that litigation. _ 

Judgment was obtained by appellant against Wilson (the suit as to 
the other partner, Steeves, having been dismissed after his bank- 
ruptey) in the amount. of $266,953.05, and against the American 
- Surety Company in the amount of $175,991.70, in June 1961. 

In April 1962, appellant. requested reinstatment of the appeal before — 
the Board, and a hearing on the appeal was conducted in Seattle, 


Washington, on October 23 to 26, 1962. Because of lengthy delay on 


the part of the reporting service, the transcript of the hee was not. 
received until December 10, 1963. | 


At the hearing, it developed that the claim involved is that of the _ 


_ plastering subcontractor, Steeves and Wilson, presented by the appel- 
lant as prime contractor.* It also appears that the bonding company, 
the American Surety Company, is the successor party in interest as 
claimant, having succeeded by subrogation to the rights of the subcon- 
tractor. It has been agreed that at this time there is for consideration 
by the Board only: the. question of liability. If the-Board should find 
for the. appellant, the appeal would be. remanded to’ the contracting © 
officer: for determination of the question of damages, subject to the 
right, of further appeal if the contracting. officer’s determination. of 

: damages should not be satisfactory tothe: appellant. ; ; 
In addition to the lnnitation described above, a, stipulation ¢ concern- 


: sD OGeD TMD: preteen Crs IBCA~52 (September 28, 1960)i, 6 60-2' ens par. 2072. es S 
“epr, 15. a 
. «Idem: , 
; 5 Letter dated. September 28, 1962, frou. the Board -of. Counsel fe penne ene 
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‘Ing the issues and the facts was filed with the Board at the commence- . 
‘ment of the hearing. The text ofthe stipulation is quoted below: 


- The parties hereto. through: their respective: counsel BEREDY Sipulato: to the 
_ following facts. in connection with this appeal; 


ee “ISSUE 
The issue in this case is whether the contractor is entitled to extra. compensa- 
tion by reason of the failure of plaster i in the Anchorage. Native Ser vice Hospital 
at Anchorage, Alaska or by reason of the contractor’s efforts to remedy the plaster 
failure. ‘The contractor’s claim is for the sum of $266, 953.05 and relates: to the 
hospital building as Ceeneuiened from the quarters building. 


STIPULATED FACTS | 


Appellant is a joint-venture consisting of Peter-Kiewit Sons Co., Morrison- 
‘Knudsen Co., Inc. and J. C. Boespflug Co. and was prime contractor for the con- 
struction of the Alaska Native Service Hospital under Contract No. I-1-IND- 
42213 dated July 20, 1949. A correct copy of the contract accompanies the Find- 
ings of Fact of the Contracting Officer as Exhibits A and B respectively.. 

By the terms of the contract the work was to be completed within 1,380 calen- 
‘dar days after notice to proceed. Notice to.proceed was given by the Contracting 
Officer on August 3, 1949... An extension of time of 42 calendar days was. granted 
‘by Change Order 10-W dated Sept. 27, 1950 which extended the completion time . 
to June 25, 1953. The work was determined by Edward A. Poynton, Chief, - 
Branch of Buildings and Utilities who is charged with the administration of 
‘the contract by the Contracting Officer to be substautially completed on July 
10, 1953. Final. acceptance was given on October 14, 1953. “Lhe sum of $2,800 
was assessed against the’ contractor as Hquidated damages for delay in comple- 
tion of 14 calendar days. | 
.. By the terms of the contract the use of lightweight aig buat at the con- 
: ‘tractor’ s option in lieu of sand in the preparation of all plaster was permitted. 
Such lightweight aggregate to be similar and equal to.zonolite plaster aggregate 


as manufactured by the Universal Zonolite Corp., Chicago, Illinois. The plaster- 


ing of the hospital commenced on June 4, 1951. 

Before the commencement of plastering the contractor submitted the plaster- 
' ing formula proposed to be used through Government Project Engineer Max E. 
Boyer and the Project. Engineer referred the matter to the U.S. ayes Co., Chi- 
cago, Illinois by telegram dated May 28, 1951 which read : 

“Contractor proposes following plaster formula colon two sacks fibered plaster 
‘four cubic feet zonolite and four shovels sand Stop Your comments by air mail 
requested.” 

‘The U.S. Gypsum Co. replied by telegram dated May 29, 1951 as follows: . 

“2-100 Ibs bags of plaster to four cubic feet. of zonolite and 4 shovels of sand 
is 1 part gypsum to 2.8 parts aggregate. This proportioning is satisfactory 
for plastering over gypsum lath and. browning over metal lath. It would be too 


lean for scratch. coat on metal lath, would be ok if 4 shovels of sand omitted on 


metal lath scratch coat. ASTM specs on’8 coat work require 1. part gypsum to 
two parts aggregate for scratch coat and one part gypsum to three parts aggre- 
_ gate for scratch on brown coat. Two coat work over gypsum lath requires one 
part gypsum to 2M, -parts aggregate. Lightweight | aggregates. are proportioned 
- on a cubic foot basis. and sand by. weight. Where zonolite is used it is absolutely 
imperative that’ proper heat. and ventilation be provided during plastering. ” 
Samples of lime to be’ uséd were submitted to the Project Engineer for approval 
and approval, subject to contract requirement, was obtained by letter dated 
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~ June 15, 1951. Water used in the mix was drawn from the Anchorage ay 
-water system. a 

The Contracting Officer fouria fist except for sand and pater the other speci- : 
fied materials used in the plasteri ing of the hospital met the ee of the... 
specifications. 

Plastering of the hospital. building a neucea: on June’ 4; 1951. “It was super-. 
vised by Max BE. Boyer as Government Project Engineer until his retirement from = 
Government service about December 8, 1951, at which time he was succeeded by 
Virgil Bh. Reimer as Project Engineer. - 

‘Plastering of the hespital | building continued without interruption ‘until Dee... 
15, 1951 at which time operations were shut down. until after the holidays. . 
Shortly after the first of January, 1952, it was found that severe cracking had — 
occurred in the. plastering throughout. the building. - ‘The cracking continued and 
by the end of January. was quite severe. - Karly in. March the plastering sub-- 
contractors, Steeves and Wilson, partners, announced their inability to proceed. 
further and the surety company made arrangements for the prime. contractor 
to-take charge of completion of the work. Representatives of the Government 
demanded’ that the -contractor..repair the cracked plaster and. the contractor: . 
protested. in writing. this requirement. However the contractor did proceed. to.. 
have repairs made. Various consultants were called to the job by the Govern-. 
ment, the contractor and the surety company... Reports of various kinds were 
made attributing the cracking to a variety of causes. - After: repairs were made: 
new cracks continued to develop and in many cases the repaired cracks reopened. 


During the hearing the Board declined to grant the Government’s: | 
motion to admit in evidence the record and testimony 1 in the state court. 
litigation, for the reason that the parties in that: litigation were not 
_ thesame as the parties in the appeal, and on the further ground that the - 
issues in that litigation, while connected with the dispute involved in 
- this appeal, were in large part quite different. Moreover, the Board 
- considered it undesirable to substitute the record of testimony taken: 
in the state court in the place of testimony. of witnesses who were 
present and available to testify at the appeal hearing.® 

The Government also moved to dismiss the appeal ¢ on the. ground: 


> that the judgment. of the state court was res judicata and hence made. 


the instant appeal moot. The Board denied this motion as being un- 
- timely, as well as for the further reasons of dissimilarity of partiesand 
issues’? The Board held, however, that excerpts from the record of © 
testimony in the state court litigation could be used for the purpose: | 
of refreshing the memory of a witness or to impeach a witness. 
_“Zonolite” is a. trade name for a mineral generally known as ver- 
miculite.. The evidence submitted by both parties tended to show that 
the state of the art of using vermiculite as an aggregate in the plaster-. 
ing industry was generally in a developmental stage (at least in the area.. 
of Alaska), mt the time of peanepuen of the contract, and ee 
. 6 Of. ‘United. States v. Aumtinine Co. of America; I F.RD. 48 (S.D. NY. 1938). 


“7. 0f. Laursen. ‘V.O’Brien, 90 F.2d. 792° (7th Cir, 198 T).: Douglas v. Wisconsin Alumni 
Research i Foundation, 81 FB. Supp. 167 (N.D- In. 1948). 
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body of generally available knowledge concerning the requirements 
and limitations governing such use of vermiculite had increased con- 
siderably since that time. Moreover, the causes of the serious failure 
of the plaster, after its application to the walls. of the building, by 
reason of extensive cracking, long remained a mystery to the various 
officials of the parties to the contract and the plastering subcontract. 
Numerous theories were advanced by the parties as reasons for the | 
_ plaster failure, beginning in January 1952, but not until after April _ 
1952, when experts from the U.S. Bureau. of Standards arrived on 
the scene, was it definitely determined that-a combination of causes 
was responsible for the damage. | 

The contracting officer’s Findings of Fact seal Tieeaia comprise 160 
pages, and only brief summaries will be quoted here. The contracting 
officer summarized appellant’s claim as follows: 


The Contractor claims that the “plaster in the Hospital was installed in 
accordance with . the plans and Specifications, under Government supervision 
and, therefore, the excessive cracking that occurred was. not due to the fault 
or negligence of the Contractor who should be reimbursed’ for all expenses in- 
-eurred in the repair of the cracked plaster and that an extension of time? should 
be granted to cover the delay caused thereby. 

The Contractor claims delay in the completion of the work because of a 


carpenters’ strike. 
- The Contractor claims delay in the completion of ihe work because of 2 strike- 


against the Alaska Steamship Company. 


The decisions reached by the Sonitracting officer are set forth below: 


‘1. The $266,953.05 claimed for. expenses incurred or resulting fro the repair 
of the plaster cracking in the Hospital is denied. 
2. The request for an extension of time because of the delay due to the plaster 
-eracking is denied. 

8. The Contractor’s request for an extension of eleven (11) calendar days time 
for the completion of the project because of a carpenters’ strike is granted. 
- 4, The Contractor’s claim for an extension of time because of delay alleged to 
have occurred, on the Hospital as a result of a. strike adie the Alaska 

.. §Steamship Company is denied. 
§, The Contractor’s claim for payment of $164.52, the cost of removing plaster 

sample panels for use in making tests, is denied. 


In its Notice of Appeal, the appellant: took specific exceptions to. a 
number of the contracting officer’s detailed findings concerning the ~ 
plaster failure and the delay resulting therefrom. Also, specific 
appeals were taken as to all of the contracting officer’s decisions (which, 
for convenient reference have been assigned numbers as indicated 
above) except for decisions numbered 3 and 4. 

The several main arguments advanced by appellant in support of 
its claims may be briefly stated and commented upon as follows: 

1. The first argument is based upon section 25 of the Standard 
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‘General Conditions of the contract, concerning the: “Government 
Superintendent,” which reads as follows: 


The District Construction Engineer will have general supervision of the work 


-and will from time to time make inspections of the work or detail representatives . 


from his office for that purpose. A Project Engineer will be assigned to supervise 
_- work on the project. The Project Engineer shall be responsible for the work being 
. performed in strict accordance with the drawings and specifications and shall 
call any deviation to the attention of the Contractor or his representative 
. immediately upon discovery. The Project Engineer shall enforce all: of .the 
provisions of the Contract that pertain to matters prosecuted at the site. The 
Project Engineer shall be responsible for the detailed supervision of the work. 
‘The District Construction: Wngineer and the Project Engineer have full author- 
‘ity to demand of the Contractor or his representative that the contractor comply 
with all the terms of the Contract and perform the work in strict accordance with 
the Contract drawings and specifications.. All demands upon the Contractor 
‘shall be made in writing but.where necessary to make demands orally the oral 
instructions will. be confirmed in writing later. Minor matters that are adjust- 
-able amicably need not be in writing, at the discretion of the party making the 
‘demand... Decisions of the District Construction Engineer or Project Engineer 
are subject to’ appeal as provided i in Article 15 of the Contract. 

The Contracting Officer may at any time detail to the project for inspection 
of the work, investigation of claims, labor disputes or any other matters that 
may require attention, any persons whom he may desire. Such persons will not 
- in any way: interfere with the Contractor or the work except to the extent neces- 
Bary. to obtain the information required and the Contractor or his representative 
shall cooperate fully with the pergons.so detailed. 


It is the appellant’s view that the provisions. of section 25 give the. 
‘District Construction Engineer and Project Engineer such broad 
powers and authority over the enforcement and administration of the — 
contract, and inspection of the work, that. those provisions have the 
_ effect of making the Government responsible for selecting the partic- 
ular procedures: te be used by the contractor. or subcontractor j in meet- 
ing the requirements of the specifications. 

The Board considers that such an interpretation is unreasonable. 
The responsibility of a prime contractor for compliance with the con- 
tract specifications is not diluted by provisions delegating to the Proj- 
ect. Engineer the necessary authority for enforcement of the contract 
requirements. Hence, appellant is not entitled to application of the 
rule of contra proferentem i in the interpretation of the provisions of 
section 25.8 

Moreover, in the last paragraph ee section 24, just oebeaing section 
25, itis provided that: 


The Contractor shall be cosiounibier for all acts of the subcontractors employed — 
by him, and the approval of the. District Construction Engineer of any subcon- 
tractor will not relieve the Contractor of such responsibility. The failure of 
any subcontractor to complete work in a satisfactory manner within the proper 
time will not excuse the Contractor from any delay: in the completion of the 
oes entire Contract except as provided under Article 9 of the Contract. 


SREM Contractors, Inc.; IBCA-325 (April 21, 1964), 71:1.D. aes: 135, 1964 BCA par. 
4208, 6 Gov. Contr. 257. 
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Article 9, “Delays-Damages,” of Standard Form 23 (Revised April 7 


8, 1942), forming a part of the contract, contains provisions for ex 
cusable delays, not pertinent here. 
It is obvious, therefore, that there is are no achienee s in the con- 


tract respecting the continuing responsibility of the appellant for 


acts of subcontractors. The courts have consistently held that where: 
3 there i is no ambiguity, there is no need to construe the contract.® 

2, Appellant contends that the Government approved the formula. . 
for the plaster mix. We do not agree. In the first place, there was. 
no contract requirement for such approval. The Specifications (Divi- 
sion A-17 Lathing and Plastering) allow the use of lightweight aggre- 
- gate “at the contractor’s option i liew of sand in the preparation of | 
all plaster throughout the project, [which] shall be similar and equal 
to ‘Zonolite’: plaster aggregate as manufactured by the Universal 
Zonolite Corporation, Chicago, Illinois.” (Italics added.) 

There is no contract requirement that approval of “Zonolite” be- 
obtained from the Project Engineer ; Zonolite (or its equal),,was the 
material specified if the option were exercised. Nevertheless, a sample 
of “Zonolite” was submitted for approval in connection with notifica-. 
tion by appellant to the Government of the exercise of the option to: 
use that material. It was.approved, necessarily and perfunctorily 
of course, for the Project Engineer could not properly ae 
material authorized specifically by the contract. 

No formula was prescribed in the contract for the proportions to. 
be used in mixing the plaster, for the Government Imay properly 
assume that a contractor who holds himself out as an experienced. 
-. plastering contractor or subcontractor would have the necessary 
eae concerning ingredients and their mixing. The area rep- 

esentative of the Zonolite. Corporation suggested a formula to the — 
pissing subcontractor which included the use of sand together with 
the Zonolite ageregate. The addition of sand was proposed for the: 
purpose of eliminating a slick film on the finished surface. As de-~ 
scribed in the stipulation hereinbefore quoted, the proposed formula 
was transmitted to the Project Engineer, although approval of the- 
plaster formula was not required by the contract. The Project Engi- 
neer did not approve the formula but transmitted it to the U. ‘S. : 

Gypsum Co., Chicago, Illinois, for comment. On receiving the reply,.’ 
the Project Engineer transmitted the comments of the U.S. Gypsum: — 
Company (see stipulation) to the appellant and its subcontractor. — 

. The comments so received, and their transmittal to appellant, were: 
in. no sense an approval of the formula which ‘had been proposed... — 
Such comments. were in fact a critical and cautionary warning, to the- 


9 Hongkong & Whampoa Dock Co., Limited v. United States, 50 Ct. Cl. 218, 222 (1915). 
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~ effect that the addition of sand to the aggregate as well as the Zonolite, 
would result in too lean a mixture for the “scratch” coat applied to the 
metal lath. Sand should be omitted from this primary plaster coat, — 
Zz additionally, the warning was clear that “it is absolutely imperative 
that proper heat and ventilation ‘be provided during plastering” where 
Zonolite is used. 
We conclude that the Pri ect WhetneerG in obtaining the comments 
of the U.S. Gypsum Company, was merely cooperating with the 
appellant. and its: plastering | subcontractor by obtaining an opinion ~ 
from a‘ known authority in the plastering field. There was no reason 
why the plastering subcontractor and the appellant should not have 
carried out. their own: respective responsibilities in the matter of 
making such inquiries. It is unfortunate that in exercising the option 
to use Zonolite in lieu of sand, the plastering subcontractor: and appel-._ 


lant chose to use a material concerning which they apparently knew ... 


very little. Sand was the material they customarily used. 

8. Appellant asserts: that the work of mixing and applying ‘ie 
plaster was unifornily carried out in accordance with the recommen- 
dations of the U.S. Gypsum Company. The testimony in favor of 
such a conclusion is unconvincing, to say the least. It is obvious (and 


the testimony confirms it), that none of the appellant’s supervisory — : 


employees or the partners of the subcontractor had sufficient compe- 
tence in thé techniques of plastering, and none of the Government 
. inspectors were able to devote full time to. watching. the operation of | “ 
mixing the plaster. The mixing operation was so critical to satis- 

factory plastering performance (especially in view of the admonitions 
of the U.S. Gypsum Company), that. the failure of the prime and 
_ subcontractor’s superintendence in that regard wae, im our opinion, - 
a serious dereliction of duty.” 
Mr. Marvin Quayle, Vice President of the Maeccan Geos Com- : 
. pany, was called as a witness by the Government and was qualified — 
asan expert in the field of plastering and in the use of vermiculite 

(or Zonolite) as an. aggregate. He visited the project in April 1959, . 


at the request of the Northwest Vermiculite Company, which concern 7 


- was furnishing the Zonolite ageregate to the plastering subcontractor. 
Mr. Quayle was also a technical adviser for the Zonolite Company. . 
He testified that he observed the operations of plaster mixing for an 
entire day. He also spent several nights in the hospital building, ae 
‘sometimes until 3 a.m. and 4 a.m., in onder to check temperatures. . 

As to the mixing operations, Mr. Quayle found that, in addition to — 
_ the usual ingredients. of Sypsum and vermicitlife, 4 shovels of. sand 
10 Article 8 of the contract provides as follows: z re 
- “Articla 8. .Superintendence.—The contractor shall. give his personal sapatidbetence 


to the work or have a competent foreman or superintendent, satisfactory to the contracting 
. . (Officer, on the work at all times during progress, with authority to act for him.” ; 
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were ine used in: each batch for the serateh coat, and 6 shovels of 
sand for the brown coat. This clearly indicated a drastic departure 
_ from the so-called formula, as. modified by the warnings of the U.S. 

Gypsum Company. Under that formula, as so modified, there should 
‘have been no sand whatever in the scratch coat and aaly, 4 shovels of 
sand for the brown coat. Moreover, the shovels being used:to measure 
the sand were larger than standard, with the result that the-quantity 
of sand used was even further in excess of the proportions suggested 
for the brown coat. © Mr. Quayle also found that excessive quanti- 
ties of water were being used in the mixing and that the csp turna of 
mixing was wrong. 

Because of the great water-absorbent properties of suenicanis it 
is possible to use excessive quantites of water without affecting the 
consistency of the plaster. Hence, the proper procedure should have 
been to put into the mixture the proper quantity of water, then the 
vermiculite, and after that the sand and gypsum. Mr. Quayle ob- | 
~ served that the sequence being used was as follows: water, sand), gyp- 
sum, and last, the vermiculite or Zonolite (Tr. 301). 

Apparently, there were some variations during the contract: per- 
formanest in the sequence of adding the several ingredients. Mr. Wil- 
_son, of the plastering subcontractor firm, of Steaves: and Wilson, testi- 
fied that water was added at the beginning and again at the end of | 
the mixing operation, to obtain the desired consistency. Mr. Quayle 
testified that under Mr. Wilson’s. description of the mix, ‘the in- 
gredients would become segregated so that some portions of the plaster 
would have sand and other portions would have no sand, some parts 


with vermiculite and others containing no vermiculite. Such a series — 


of separation would cause weakness j in aa plaster when applied to the 


walls of the building. 
‘It was also the aS of Mr. Quayle that “retarder,” a baianes 


| used to delay the “set” or hardening of the plaster, and ‘which he ob- 


served was used 1 in ae plaster mix, would create: undesirable results 
by permitting the vermiculite to continue its absorption of water from 
the plaster for a longer period after it had been. applied to the walls. 
Mr. Quayle further stated that. the proper procedures for mixing 
plaster were contained in the ASA ‘(American Sand Association) 
- specifications, which are generally available to contractors. Addi- 
tional specifications, prepared. by a committee of which Mr. Quayle 
was a eet appeared on every bag of Zonolite ag well as in folders 
~ which were “mailed to thousands of architects and plastering con-' 
tractors and general contractors throughout the country.” Other 
technical information and instructions appeared-on bags of gypsum a 
- purchased for the project and in technical manuals available to con- . 
tractors generally. It would appear that’in actual. practice in the 
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plastering none on this proj ject, such instructions; as ei as the warn- 
ings contained in the telegram from the U.S. Gypsum Company, that 
, @mall quantities of sand Should be ised i in the brown coat and no sand - 
“at all should be used in the scratch coat in addition: to vermiculite 
(because of the danger of excessive proportions of aggregates to the 

gypsum content) were largely ignored by the plastering subcontractor 
(and by B-K-M as well, in its position of responsibility to see to it that _ 
_ the work was properly executed and that. prompt corrective measures. 
were taken when deficiencies became obvious). 

In this connection, it also appears that at the time of Mr. Quayle’s 
visit in April 1952, the temperatures taken during the nights-of April - 
25 and 26, indicated that the hospital building was not heated ade- 
quately for good. ventilating and drying conditions. The tempera- 


tures ranged from 80 to 82 degrees, evidently because the heating 


equipment had. been, shut down for the night. In short, it was Mr. _ 
Quayle’s opinion that the failure of the plaster was due to excessive 
water, excessive quantities of aggregate to cementaceous material 
( gypsuni); lack of ventilation and heat, and careless installation of 
studs and metal lath (which overlapped in many cases). 

It should be observed that the disputes here considered do not rest 
on any questions of acceptance. of the work by the Government. The 
damage to. the plaster: occurred long before the time arrived for ac- 
ceptance. Nor was it. necessary for the Government to invoke the one- 
year guaranty provisions in paragraph 40 of the Standard General 
Conditions of the contract. The Government invoked the provisions 
of Article 10 of the contract i in n requiring eppe lant to repae the faulty — 
plaster. 

Mr. Quayle’ S ‘as was buttressed and amplified by the opinion. 
evidence (supported by. scientific tests) of the expert witness who, 
in our opinion,. was. the most. : knowledgeable in the techniques of 

plastering. 
_. The experts fieichod: by the Bureau of Sandia were Dr. Wells. 
(who was deceased prior tothe hearing), Mr. Nolan Dickson Mitchell 
(now retired) and Mr. William Cullen. “Mr. Mitchell testified at 
the hearing, and we are persuaded that his testimony was the most 
convincing of any evidence offered. Mr. Mitchell’s qualifications 
in the field are impressive (Tr. 423). We quote at length from his 
testimony because, in attempting to ‘paraphrase it, some of its clarity 
and. value could be Tost. : | 


1 “Article 10. Permits and responsibility for work —The contractor shall, without ‘addi- 
tional ‘expense to the Government, obtain all required licenses and permits and be’ respon- 
sible forall damages to persons or property that occur as a result of his fault or negligence 
in connection with the prosecution of the work, and shall be responsible for all materials 
delivered and work performed. until complétion and final acceptance. Upon completion 
of the contract the work. shalt be detivered complete and undamaged.” (Italics added.). | 
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Beginning at, page 495 of the transcript, with some omissions ori 
interruptions, Mr. Mitchell testified as follows: 


Q In your responsibility as an n expert, on conerete building foundations, what: 


did you find out? oe 
A There was.no evidence of any lick of proper foundation; or of good con-" 


. erete work. There were a few slight ahreixuge cracks that 1 we observed there, 
but no more than is usual. . fe 

Q What did you observe with respect to the condition of the plaster? 

-A On the metal ‘lath, the plaster, for the most—in most of the rooms and 
corridors was badly cracked in a random pattern known as map cracking. 

On the concrete surfaces I observed no cracks. except where the concrete was: 
cracked, and there were ‘very few of those. I recall observing. only three cracks 
on the concrete, a ee ee, Ve 


oe aa ae eo ae oo — 


OQ All right. Was there ay indication as to the cause of the cracking of the 
. plaster? : 


“ A Yes, there ‘were very evidently two reasons for the cracking of the plaster. 

Q ‘What probable causes were in evidence? 

A Well, the way the plaster had deflected outward, adjacent to the cr racks, 
and the way the surface of the plaster, and also at the corners. of the outlet. 

boxes, cracks had started at the corners of the poxes and also at the corner of 
the door. frames, the metal door frames. a 

Q Did: -you find any corroborating evidence to substantiate your views? 

A Yes, I found a number of things cor roborating my views. 

“4 And whatarethey? : 

A Well, I made tests’ of the plaster and found that it was ‘weak, and we took. . 
samples: of the plaster from. the. walls and we’ found. those to be curved’ also, 
as I had observed on the wall; I found evidence. of the use of excessive water 

in the mix, where it. was glazed.on the. keys of the gee In some instances. 
-they had been so wet that it ran down, more like a liquid. © 

Q) Would you explain what you mean by. plaster keys? 

A Plaster keys are that part of the plaster which is pressed cough: the. open- 
ings of the laths to hold the plaster in position on the base. ae 

Q And you mentioned the glaze. ‘Now what causes this glazing? 

A The glaze is caused by excess water flowing out of the. plaster and down 
the surface, bringing out the plaster,—that is, the gypsum cement at —“plaster 
from among the aggregates, and it forms a sort of a glaze. °. 

Q What is the effect of thisexcess waterin the mix? — fs ae 

A It reduces the strength of the: plaster. from that which. a. normal amount of cr 
water would produce. . 

~-Q What other. factors did you: notice flat: tended to cause the. shrinkage? 

A Well, the drying out of the’ “plaster from the vermiculite, the drying of the 
water from the vermiculite tends to shrink it, any. mixture, and this is particu- 
larly true of: ‘vermiculite, which has a erent. amount. of: ‘water over and above 
that required for sand in plaster. Be RE 

2 Did you find any indication of slow-set actos? Sear : “ 

~ A> Well; I-didn’t:get any myself there, but Dr. ‘Wells: had reported to me a: 1 lot 
of evidence of slow set, and evidence that. retarders had been used in the plaster. 
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Bo Would that have any effect, and if so, how? 

A Retarder reduces the ‘strength. - , 

-Q What else did you determine as ‘ts the mix? -' po 

A Well; it. wasn’t evidence onthe job, but in tests ie: subsequently: on- 
samples taken from the building we found: the. additives in the mix up to the 
limits permitted by the specifications, and some were beyond those limits. 

- Now as I. mentioned before,: the greater amount: of water, the greater z amount 
-of shrinkage that could be. expected. ° oe 

Q: Did you. take | samples from. the partitions of the hospital? 

AT. marked them: out, and - in the presence of the contractor, cut. them from 7, 
the parc oe a 

. a ae — ae Ne oe gs i 

-Q Did. you take. them. by yourself, or were there other. ‘people— 

A Oh, yes. . Dr. Wells was with me part of the time, and Mr. Cullen. “was with’ 
me at-all: times when I selected the area to be taken. fae 

Q Who is. Mr. Cullen? ene Sime or 

A Mr. Cullen was the. other man that accompanied Dr. Wells. and myself. 
He was a member of the staff of the National Bureau of Standards. 

_Q On examination of these samples, what can you say concerning: the compo- 
sition of the plaster? — : 

A I found that the plaster had agereg gates composed of vermiculite and sand, . 
and of course gypsum. , | 7 

Q Did you make an analysis oft the ign finish plaster? 

A Dr. “Wells analyzed the finish, ‘and: I have a: table areoaced by Dr. Wells in 
a report, —for my. report. 

--Q What. does that table-—— a 
“A ThatisTable12, ~~ 

Q That is your report? 

A Yes, it is on pag ge 82. eee : 

Q Table 2 of that report says characteristics of plaster. What, does this table 
7 show? : ; 

CAI shows the amount of water’ required for making up plaster mixes with 
the standard sand, and with. Anchorage sand and with vermiculite and with the 
- Inixture of vermiculite and. sand. “It also’ shows. what is known as the con- 
sistency of it, the time of set, and the. tensile strength of briquets made. from. 
these mixtures. vo fs 

Q Does: your view indicate oe with: respect ig the effect of me addition 
of sand? 

Ar ¥es, the tensile strength ‘ot a vermiculite Bnd sand plaster made up of 100 
“parts of gypsum cement, 17 parts of vermiculite to 45 of sand by weight, requires 
about one-eighth more water to give.a normal consistency, and its tensile. Strength ~ . 

is lowered: forty percent by the addition of the sand, over r that of. ene ‘mixture 
without ‘sand. ; oa 

~The EXAMINER, Mr. “Mitchell, does the reduction in fansite strength have any- 
thing: to do with shrinkage? : ; a 
~.- The Wirness. Not necessarily, but ‘it does permit cracking ata : mich less. . 
degree of shrinkage that would otherwise occur. ea 

The EXAMINER. Thank ee 
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e ( By Mr. BrapNer-SMITH. - I call your ‘attention to Table Number 11, where 
you analyzed plaster. Will you explain this ‘table? 5 

A This table is the result of the analysis of base coat: plasters frail 1 the sanipies 
‘taken from the various locations as indicated in the first column.. The weights 
of the samples are given, the percentage of the insolubles, the magnetic content - 
of the insolubles is given in column 5, the percentage of sand in the aggregate 
is given in column 6. Columns 7 and 8 show the volume of the two aggregates, 
vermiculite and sand, per hundred pounds of gypsum cement. 

Q Can you explain the wide variations in the amount of ageregate per hun- 
- dred pounds of gypsum plaster and sand?.. 

A The only estimation I have is that it was either “mixed that way, or . 
segregated after being mixed so as to produce that. I can’t imagine segregation 
producing any such wide variations as are shown in these columns. You will 
notice that two samples—or three samples, were taken of each and run. through 
_the test, so as to confirm the analysis as to the amount of sand. 7 

Q This table 11, columns 7 and 8, I think those are the last two-—— 

A The last two columns, the pair of columns on the right. aw . 

Q That also shows the total aggregate per hundred pounds. Teas this indi- 
cate a possible proportion in terms of the contract? 

A No... 

Q Explain why. : eR Get, 

A Well, some of these are beyond any reason. Here is one that has 4.48 
cubic feet of aggregates to the hundred pounds of gypsum, whereas the limit 
specified for the brown coat plaster was only three and a half. Now, one, two, 
three,—there are four of the seven samples that woule be beyond the amount of 
the top limit as given by the specifications. 

Q I notice. here that in one sample there is no sand; and in another there 
is .17, .22, .58, .68,.70. This is a wide variation, is it not? # 

A Yes. Yes, it is an extremely 

Q What does that indicate to: you? 

A That the mixture had been changed, or that somebody was- careless in 
proportioning it. : 
. Q Is there any evidence that increasing the amount of the propertion of . 
water in vermiculite plaster mix increased the shrinkage? 

A No, increasing ‘the water decreases the strength, as shown by table 2. 


r. Mitchell also stated in substance that the extent of the cracking 
he cee in the plaster was as bad as he had ever seen in a nutnber 
of cases he had examined for failure of plaster. | : 

Mr. Mitchell testified further concerning the white finish plaster : 
coat, that, while the ingredients were of good quality, there were | 
extreme variations in the mix, which would cause weakness in: the 
plaster and cause cracking much earlier than with a uniform mix. 
Also, due to the long continued exposure of the finish coat to excess 
_ moisture, chemical changes had occurred, converting some of the- 

‘gaging plaster to nesquehenite, a chemical having a higher water 
content, and also resulting in the creation of magnesium sa ais all 
_ of which would tend to disrupt the white finish plaster. 





307 ‘APPEAL’ OF | LAYNE’ TEXAS COMPANY. . Ca eae 
January 29, 1965 | 


| e Considerable tarbonston. of the algun content. of the plaster 
was discovered by Mr. Mitchell, which in his opinion was caused by 
‘the carbon dioxide gas given off in normal combustion by the oil-fired 
heaters used temporarily by the appellant in the fall of 1951, under 
‘conditions of inadequate ventilation, before the permanent heating 
equipment was installed in the hospital. Such carbonation would — 
~ also tend to shrink the plaster. Carbonation of ae does not occur 
normally until several years after its application. : 

Summarizing Mr. Mitchell’s testimony, the primary causes of ie 
plaster failure and cracking were the weakness and shrinkage of the 
plaster. Underlying a cone for the weakness and ‘shrinkage were 
the excessive amount of water used in the mix, the large proportion of 
aggregate to gypsum cement, the slowness of setting of the gypsum 
cement, and the condition of long continued moisture followed by 
drying (Tr.: 441). _ The strains and stresses, which had been set up 
by shrinkage in the base scratch coat and brown coat, could not be. 
relieved except. by cracking which was aggravated by reduced tensile 
strength. 

The Board find that the failure of the plaster was oueal by the . 
acts of commission and omission on the part of the plastering sub- 
contractor and of the appellant, as borne out by the weight of the 
evidence. Appellant has failed to sustain its burden of proof in -sup-.. 
port of its claims that the findings and decision of the contracting 
officer were in error.” - Accordingly, those findings and decisions are 
affirmed in so far as they are the subjects of this appeal. — ge 


| “CONCLUSION | 
The appeal is denied in its entirety. | 
Se ert, Tuomas M. Durston, Member. 

I concur: | TEES * 
HERBERT J. Stavaum, Deputy C harman. 
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Contracts: Construction and Operation: Changed. Conditions—Contracts: 
Disputes: and Remedies: Equitable Adjustments 


The encountering of. boulders and. other forms of hard rock during the 
“drilling of test holes: and water supply wells under a contract which -de- 
scribes the materials to be drilled merely as clay, sand and gravel forma- 


' 13 Allied Contractors, Ine., IBCA-322 (August 10; 1964), 1964 BCA par. 4379. 
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tions,. located in aluvial and lake deposits ane a. mountain front, con- 
stitutes a changed condition to the extent that the percentages of rock 
and boulders encountered and the drilling problems created by their pres- 
‘ence are outside the range of those which. the contractor anticipated, and. 
are also outside the range of those which, in the light of the information 
available ‘at the time of bidding, were of, sufficient Drobabllity of occur: 
"rence to be considered as normal for the work area. 


BOARD OF CONTRACT APPE LALS 


This is a timely appeal from the contracting officer’s denial of the 
Layne Texas Company’s claim for an equitable adjustment of the 
contract price pursuant to the “Changed Conditions” clause (Clause 
4) of a contract for drilling test holes and water supply wells on the 
Weber Basin Project of the Bureau of Reclamation. 

The contractor—hereinafter referred to as the sipalleal eal an 
increase in the cost.of performance’in the amount of $38,349.17, predi-. 
cated. on the theory that it encountered undisclosed and unanticipated 
quantities of subsurface boulders, in sizes as large as one foot in diam- 
eter, and other forms of hard rock while drilling the test holes and 
water supply. wells. The sites of the work were. between the Wasatch 
Mountain Range and Great Salt. Lake 1 in the e vicinity of Ogden and 


‘Bountiful, ‘Utah. 
~The contract was: siibied: into ond) une a7, 1961. ‘Te was on Standard 


fen 93 (Revised March 1953) and incorporated. the General Provi- 
_ sions of Standard Form 034 -(March 1953). These included the reg- 
.. ular “Changed Conditions” clause (Clause 4)? for construction con- 

~ tracts. The contract price was $152,605.15 = | 

The Board in its initial decision on this appeal 4 denied : a motion to 
dismiss the appeal. prior to an oral hearing made by Government 
Counsel on the ground that appellant had failed to timely comply 
with the notice e requirements of the “Changed Conditions” clause. The 


1 The full: tent of the clause reads as follows: 

“The Contractor shall promptly, and before such conditions are ‘disturbed, notify he 
Contracting Officer in writing of: (1)subsurface or latent physical conditions at the site 
. differing materially from those indicated in-this contract, or (2) unknown physical. con-__ 
- ditions. at the site, of an unusual nature, differing materially from those ordinarily en- 
countered’ and generally recognized as-inhering in work of the.character provided for in 

‘this contract. The Contracting Officer shall promptly investig gaté. the conditions, and if 
he finds that such conditions do so materially differ and cause an increase or decrease in 
‘the: cost of, or the. time required for, performance of this contract, an equitable adjustment 
shall be made andthe contract modified in writing accordingly. “Any. claim ‘of: the Con- 
tractor for adj astment hereunder shall not be allowed unless he has. given notice as above 
. required; provided that the Contracting Officer may, if lie determines the facts so justity,. 

consider and adjust any such claim: asserted’ before the date of final settlement of the 

contract. If the parties fail to. agree upon: the: adjustment to. be made, the dispute shah 
be determined as provided in Clause 6 hereof.” 
2 Layne Texas Company, IBCA-362.- (January 30, Sars 1964 BCA par, 4022, 6 Gov. 


Contr. par. ae hye 
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contracting officer found that. “Government personnel were aware. of 


- the problems the contractor had encountered in performing work re- 
quired under the -contract but considered all: the work within the 


scope of the specifications.” His conclusion that timely notice was ~ 


- not given appears to have been based on the theory that the notice re- 
~ quired by the “Changed Conditions” clause is notice of the making of 
a claim for-additional compensation. This was erroneous, since the 
notice required: by that clause, as distinguished from: the notice re- 
- quired by the “Changes” clause (Clause 3), is. merely notice of the ex- 

~istence of the physical: conditions encountered. * No ‘evidence was: 
presented at: the hearing which would justify | different. determination — 
- than..that reached in our initial decision. We find, therefore, that 
there was substantial compliance with the notice a acca of the 
_ “Changed Conditions” clause. 

Paragraph 12 of the specifications of he contract: as amended by 
Supplemental ‘Notice No. 1 described the principal components of the 
work tobe performed as follows: 

a. Drilling test holes at not less than six. nor:. at more ‘than nine potential 
water supply well sites, 

b. Electric logging all test héles. / 


c. Securing samples of clay,-sand, and gravel snateriale from. each Role. 
‘d. Obtaining water samples from selected aquifers. 


e, Reaming out test holes at Weber Delta Alternate. and No. 2 sites, and | 


_ installing 20-inch outside diameter casing. 

f. Developing and testing Weber Delta Alternate and No. 2 Wells. e 
Paragraph 31-of the specifications described the geologic conditions 
In the work area as follows: 

81. Geologic conditions 


The potential well sites are believed to be. locatea in alluvial and lake deposits : 
along the Wasatch Front. Available records of private, municipal, and Bureau 


of Reclamation wells in Weber and Davis Counties indicate that oe wilh. 


probably be. through clay, sand, and gravel formations. 

The data on these wells may be examined at the. office of. the Bureau of. 
Reclamation in Ogden, Utah. The Government does not represent that these 
records show. completely the existing conditions and does not guarantee the cor- | 


- reetness of any“information shown thereon relative to geological conditions or 


any interpretations thereof. Bidders and the contractor are responsible for any’ 
deductions and conclusions which they may make as to. the nature of the mate- 
rials in ‘which the holes are to be drilled and of ‘the diffictilties of. performing 
the work required under these specifications. (Italics supplied.) “ 


_ An oral hearing took place before the writer. of this decision on . 
April land 2, 1964, in Washington, D.C., at which time the testimony 
of witnesses and other evidence were proffered by. appellant and the 


Government.’ 


® Shepherd v. United States, 125 Ct. Cl. 724, 729-38. (1953). 
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Factual B asis 0 of the Clea 


The Weber. Basin Project—of which the subject sonttact was one 
phase—is basically an irrigation project of the Bureau of Reclama- 
tion, in which provision is also made for municipal and industrial 
water supplies. Test holes were drilled for the purpose of determin- 
ing potential. groundwater possibilities. If it appeared likely that 
water could be obtained, the holes were subsequently reamed out to a 
larger diameter and cased for development as production wells.t . 

Four months prior to award of this contract, appellant satisfactorily 
completed another contract which had been awarded to it by. the 
Bureau of Reclamation. That contract called for the development 
of the first two production wells in the Weber Basin Project, which: 
were designated as the Clearfield No. 1:and Riverdale:Wells.. They 
were situated 6 and 2 miles, respectively, south of Ogden, Utah. In 
all, approximately 50 test holes and wells had been drilled In the 
work area. 

During eee of the subject bated, ‘appellant ‘abtdally 
drilled seven test holes, all of which were driven with rotary drill 
equipment as distinguished from cable tools. ‘The ‘test. holes were 
either 7% or 9% inches in diameter, and, with one exception, were 
driven to depths below ground surface ranging from 1,005 to 1,208 
feet. They were designated as follows: Weber Delta ‘Alternate, Weber 
' Delta No. 2, Weber Delta No. 38, Bountiful No. 1, Bountiful No. 2, 
Well No. 24 (also known as Clearfield No. 2) and Well No. 34 (ales 
known as Weber Delta No. 1). 

As required by the terms of subparagraph 126 of ne epecinenionm: 
- appellant reamed and cased two of the test holes in order to develop 
them as production. wells. These holes were reamed out. in, stages - 
until they were at least 24 inches i in diameter, so as to accommodate. 

casing 20 inches in diameter. ‘The holes so developed: were: » those 
designated as Well No. 24. and Well No. 84.¢ . 

Appellant anticipated, when submitting its bid, that not more than 

20 percent of the material encountered would consist of boulders and 

other large material.” Its bid was predicated on a site: inspection ; 

on the statements. 8 pertaining to geologic conditions set. forth in para- 


amr, pp. 166-168, 209. 

5 Gov. Ex. 1 attached to statement of the Government’s posttion. App. Exs..1, 2. 

6 By Change Order No. 1, dated: September 6, 1961, Weber Delta No, 2 was abandoned 
after the test hole had been driven to a depth of 287 feet. By the same order Well No. 24 
and Well No. 34 were-substituted for Weber Delta Alternate and Weber Delta No.:2 as the 
test holes to be ‘reamed and cased for: development as production wells. The order was 
agreed to by appellant. fin 

7Tr. p. 8. 
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oh 31 of the. aoacifientone: on the experience ‘obtained by it in 
drilling the Clearfield No. 1 and Riverdale Wells, in drilling other 
wells in the State of Utah, and in drilling wells in alluvial valleys 
elsewhere; and on its evaluation of drillers’ logs in the Utah State 
Engineer’s Office i in Salt Lake City, where records of all test holes 
and wells drilled in the work area were maintained. Most of the sites 
covered. by the instant. contract were closer. to the Wasatch Front, 
the source. of the. alluvial. deposits, than. the. Clearfield No. 1 and 
Riverdale. wells.. . Because of this, appellant. expected that. drilling 
conditions at these sites probably, would be. worse than at-the Clearfield 

No. 1 and Riverdale. wells,’ and, in figuring its bid, made an allow- 

ance. of 80 percent on. account. of this difference. e 

In the course of: drilling the test holes and. reaming and casing: 
thie wells appellant encountered substantial . quantities of hard rock, 

mostly in the form of cobbles or boulders, that. sometimes exceeded the 
width of the hole diameters. The presence of, these materials in the 
unconsolidated and uncemented formations made it difficult to. keep 
the holes straight,*° and damaged the drilling bit cutters by destroying 
their teeth, and causing separation: of the cones.’ Contrary to ap- 
pellant’s anticipations, the cobbles and boulders tended to increase 
In size and percentage | with the depth of the holes* Also contrary to 
its expectations, the deeper. strata had not cemented or consolidated to 

a degree that would hold the rock material stable while being drilled.4 
In attempting to measure the differences between the conditions that _ 
were, or should have been, anticipated and those that were actually 
present, the Board has given weight to a number of factors. Among 
them are the average rate of penetration achieved per each 8-hour 
_ drilling tour, the number of bits used in drilling, the thickness ofthe 


strata reported on the logs as containing rock or boulders, and the. — 


probable percentage of rock and boulders in the total depth penetrated. 
‘The conditions realized on the job have been compared with those 
revealed by the evidence as having been experienced on other com- 
“parable jobs. Thus, each of the factors mentioned above for each 
test hole or well driven. under the subject contract has been compared 
with the corresponding factors for the Clearfield No. 1 and the River- 
dale ws after making allowance, to the same extent as appellant — 


8Tr, p. 5A, 
®°Tr. pp. 103-4, 
toTr, p. 111. 
u Tr, p. 101. 
2Tr. p. 70. 
' I3Tr, pp. 11, 87, 
4 Tr. pp. 80, 82. 
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“appears to have done, for thie daltarencés in aictanies from the Wasateh : 
. Front. Weight has also. been given to appellant’s half century of 

drilling experience, and: to the fact that the Government’s witnesses 
were unable to identify any pre-existing test hole or well in the work — 
~ area at which the conditions appeared to have been.as bad as those at 
some of the sites where drilling was Dertermed: under the instant 
contract. 


~ Upon the basis of this alae the Board finds that the physical ee: 


conditions actually encountered by appellant at four of the seven sites 
covered by the subject contract fall within the range of physical. con- 
ditions that, in the light of the information available at the time of 
bidding, were of sufficient: probability of occurrence to be considered as 
normal for the work area. ‘These four sites are Weber Delta No. 2, 
Weber Delta No. 8, Bountiful No. 1, and Well No. 24.%% The Board | 
finds that at the remaining three sites the physical conditions en- 
countered were materially worse than those which, judged in the same 
manner, could be considered as normal for the work area. These 
three'sites are discussed, below in greater detail. 


Weber Delta Alternate Test Hole: 


This test hole proved to be exceptionally difficult to: aril. The: 
average rate of penetration was 19.4 feet per. each 8- hour drilling 
tour and the number of bits used amounted to 48. The total depth at: 
the hole was 1,208 feet, and strata containing rock or boulders. are. | 
shown on the logs as occupying 694 feet of this ‘depth. 16 Because some 
of these large materials were embedded in formations containing 
other materials, the exact percentage of rock and boulders which ap- 
pellant encountered while drilling the test hole cannot be precisely de- 
termined. The Board considers that about 35 percent of the depth 
of this hole consisted of rock and boulders. : 


"Bountiful No. 2 Test aoe 


~ Similar conditions were encountered in this test hole. ‘The average i 


rate of penetration was 28. q feet per tour and 18 bits were used. The 
total depth was 1,005 feet, and strata containing rock or boulders are 
~ shown on the: loss as occupying 739 feet.’ Here again, some ‘of the 
_rock and boulders. were embedded in formations’ containing other 

materials. The Board considers that about 40. percent of the depth, 
of this hole consisted of rock and boulders. | 7 


15 Appellant’s eclonint conceded that Well No. 24 involved no unanticipated conditions. 
Trp. 438. 0 : ; ; ; i ae 
19 App. Exs. 10, 18. — 

App. xs. 10, 14. 


. 89] - ob | APPEAL - OF LAYNE. TEXAS ‘COMPANY : 45 
January: 29, 1965 
Well N 0. SL 


Major difficulties were. also eeporienced in connection ae Well 
No. 384. The average rate ‘of penetration achieved in. drilling the. 
test hole was 29.5 feet per tour and 17 bits were used. The reaming © 


-. of the hole in order to accommodate the casing was also. accomplished 


at low rates. of penetration and with a high consumption of bits. 
_ Boulders projecting from the sides of the hole necessitated four ream- 
ing operations. instead: of the standard three. The total. depth of 
the well was 1,005 feet, and strata containing rock and boulders are 
shown on the logs as occupying 740 feet.1® Taking into account the 
embedding of the larger materials, the Board considers that about 35 
percent of the depth of this well consisted of rock and poulderss 


Was. There a Changed Condition? 


‘The “Changed Conditions” clause applies to two categories of con- 


ditions. The first comprises “subsurface or latent conditions at the 


~ site differing aE from those indicated in this contract.” Or 
in summary, “misrepresented conditions.” The second comprises “un- 
known physical conditions at the. site, of an unusual nature, differing 
| materially from those ordinarily encountered and generally recognized 
as inhering i in work of the character provided for in this contract.” | 
In summary, “nnexpected or unanticipated conditions.” The terms — 


are expressed in the alternative. Hence, a contractor is entitled to 


relief under Clause 4, if it succeeds in proving that it encountered a. 
condition which falls within the scope of either category. | 
~ Appellant alleges that. it encountered changed conditions within | 
 themeaning of both tons es 


 Misrepresénted Conditions 


ae eOne of the issues to. which the parties have given. ieucti attention 
is whether paragraph: 31 of the specifications, which described the 
geologic conditions in the work area, was a Government ““misrepresen- 
tation” of subsurface materials likely to be encountered, particularly 
~ since. it-stated that the drilling would probably be through clay, sand 
~ and gravel: formations, believed ‘to be located in: euluysal and. lake a 
deposits. ek 
The expert vee nhiy of a. Govethutent ee had devoted “ 

. three years to study of the area,.and. whose qualifications and demon- 
_ strated knowledge were impressive—was to the effect that, , in geologic 
terminology, the term “gravel” is broad enough to comprehend cobbles, 


18 App. Hxs. 10, 20... -_ 
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boulders and other large eternal when embedded in an alluvial 
formation along a mountain front. “Numerous publications, treatises - 
and documents in substantiation of this interpretation were proffered 
in evidence by the Government.?®: Appellant’s experts, on the other 
hand, placed a more restrictive connotation upon the term “oravel.” 

For the purposes of this appeal, it is unnecessary to resolve the tech- . 
nical issues of terminology thus presented. Appellant did not read 
paragraph 81 as meaning that no boulders at all would be encountered, 
but, instead, anticipated the presence of boulders in substanial quan- 
tities. Conversely, the Government does not argue that appellant 
should have expected that the formations might be composed. solely 
of boulders, and, in view of the references to clay and sand in paragraph 
81, could not have so argued successfully. It is thus obvious that 
the real question dividing the parties is: “What amount of boulders’ 
and other large materials should have been anticipated?” This is 
a question to which paragraph 31 does not purport to give an answer. 
There is nothing in that paragraph which says, either expressly or by. 
necessary inference, that boulders and other: large materials constitute 
10 percent, 20 percent, 35 percent, 40 percent. or any other given frac- 
tion of the sraenor tobedrilled. The decisions under the “Changed | 
Conditions” clause “are replete with warnings against reading | into 
statements of physical conditions connotations or deductions as to 
which the statement itself is silent.” 2° Since paragraph 31. did not 
purport to indicate what amount of large materials would be encoun- 
tered, the Government did not “misrepresent” the geologic conditions | 
of the work area, in so far as pertinent to.this appeal, within the mean- 
ing of the first category of the “Changed Conditions” clause. 


Unanticipated. Conditions - 


Appellant admits that it encountered boulders in the drilling of | 
the Clearfield No. 1 and Riverdale wells,2? but not in such number 
and intensity as were subsequently experienced ‘in performance of 
the subject contract, as to which no major drilling problems had been 
foreseen by appellant. Its geologist. testified also that the hard ma- 
terials penetrated in these earlier wells were of smaller diameter than, 
those encountered under me instant contract.”? : 


10 Gav. Ess. B- to B-12, inclusive. 
20 Hrhardt Daht ani IBCA~223° Guy je ee 68 LD. 201: 217, 61=1 BCA par. 
3082, 3 Gov..Contr. par..505. ne fs 
2Tr, pp. 8, 72. - , 
2 Tr, p. 66. 
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One of the purposes: of the “Changed Conditions” clause is to nae 
bidders not to presuppose that they will encounter the worst possible 
‘conditions—a presupposition which would be costly to the Government 
by increasing the contingency allowances included in the prices bid.?* 
In keeping with that purpose, the standard that must be applied in 
determining whether a changed condition of the second category 
exists is the standard of normal conditions.** That standard has been 
féllowed by the Board in comparing, as previously explained, the 
conditions encountered on. the instant job with those experienced on 
the Clearfield No. 1 and Riverdale job, as well as with those revealed 
_ by the logs of other test holes and wells driven prior to the making 
of the subject: contract. 

The Board is satisfied that the percentage of rock and boulders en- 
countered and the drilling problems created by the presence of these 
objects materially exceeded, not merely the quantities and difficulties — 
appellant expected, but’ also the quantities and difficulties that should 
reasonably have been expected under normal conditions, in the case of 

three of the sites, namely, the Weber Delta Alternate, Bountiful No. 2, 
and Well No. 34.sites.. What appellant encountered at them can. ive : 

fairly characterized as. unknown, as unusual, and as, differing mate- : 
rially, from the physical conditions ordinarily encountered and gen- 2 
erally recognized as inhering in drilling work i in the area involved. . 
We hold, therefore, that a changed condition of. the second category, 
within the meaning. of Clause 4 of the contract, was: pet at these 
three sites... 

The physical sonatas Gicountored at. the other four ek namely, 
Weber Delta No. 2, Weber Delta No. 3, Bountiful-No. 1 and Well 
No. 24, were as the Board has found, within the range of normal 
conditions. We hold that no changed condition, within the oe 
of Clause. 4, was present at those locations. 

Since fhe conditions at these four sites were within’ ‘the range of 
normal conditions, the amount by which the actual and reasonable 
costs of the work accomplished at them is exceeded by the actual and. 
reasonable costs of the comparable work accomplished at the Weber — 
Basin Alternate, Bountiful No. 2, and Well No. 34 sites may properly 
be taken ‘as the basic measure of the amount of the equitable adjust- 

_ment to be allowed with respect to the changed conditions encountered. - 
at the three latter sites. In making this comparison account should — 
be taken ‘of the differences in the nature and amount of. the work 


23 Ruff v. United States, 96. Ct. Cl. 148, 164 (1942). 
*4 Tirherdt Dahl Andersen, supra note 20, 68 I.D. at 215-16 ; Urban Consteicvon Corpora- 
tion, ASBCA No. 8742. Ciaaunry 31, (1964), 1964 BCA par. 4089. 
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required by the. contract at sack dite, fan as, for example, the fact 


‘that some holes did not have to be reamed aia cased, andthe fact a 
.. that some holes were drilled to lesser depths than others. Appropriate 


allowances for overhead and profit: should, of course, be included | 
in the aqaays adjustment. | ees 


Remand 


“The ‘parties have sepilated that the Board ; is to ads at this tite 
secs the issue of whether appellant i is entitled to an equitable adjust- — 
ment of the contract price under the “Changed Conditions” clause, 
-and that if the Board should decide. this issue in favor of. appellant a 
and if the parties should fail to agree upon-the amount of the equitable 
adjustment, any .further. testimony. needed ‘to resolve the issue of 
amount may be taken by. deposition. ; 
. The Board, accordingly, remands the dispute to the contracting 
. officer for ascertainment and establishment of the amount to be allowed 
as an equitable adjustment on account of the Weber: Delta Alternate, 
Bountiful No. 2, and Well No..34 sites. If the. contracting officer and 
. appellant are unable to agree upon the amount of the equitable adjust- 
ment to be made, the contracting officer should determine the amount 
and issue findings of fact showing the basis for his determination. 
Tf appellant is dissatisfied with the contracting officer’s determination 
“it may, within 380 days from the receipt thereof, take:an appeal to the 
Board: winder the “Disputes”. clause of the contract. If such a second 
appeal is taken it will be decided on the present record, supplemented 

by such further evidence as either party may’ ‘present i in: ogee 
| form eee to the stipulation. | 


EC onclusion 


“The appeal is ae to the extent Apdinaiea see avith respect 
to the Weber Delta Alternate and Bountiful No. 2 test holes, and as 
to Well No. 84... The appeal -is denied with respect to the Weber Delta 
No. 2, Weber Delta No. 3, and Bountiful No. 1 test: holes, and as to 
Well No. 24, The. deputies is remanded to the contracting officer for 
further proceedings consistent with the findings made and conclusions. 
reached 1 in this decision. 7 coe 


; Joun J. Hynus, If ember. 
WE CONCUR: | | | 
 ‘Herperr J. SLAUGHTER, Deputy Ohairman. 


si Tuomas M. Dursron, M ember. 
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- Contracts: Constraction and. Operation: ‘Actions of ‘Paities—Contracts ‘ 
Performance o7 Default: Acceptance of Performance—Contracts: 
Disputes ; and Remedies: Burden of Proof ; 

_ Where a. contract. contdins. the clause entitled “Permits and ‘Responsibility 


. for: Work, ‘Bte.,” of Standard Form '23A (March. 1953), the contractor is' Te~’ 
“sponsible for damiges ‘to’ all materials: furnished. and work performed and 


. for replacement or repair thereof at -his: own. expense, until completion 


: and: final. acceptance, unless: it is established: by a preponderance: of the — 
-evidence that such damages. are due Solely. vo wrongful acts or "omissions 
of the Government. 


Contracts: Construction. - and Operation: Actions of Parties—Contr acts: 
Performance or Default: Inspection—Contracts: Performance or De- 
fault: Breach _ : a . 


“Under. a contract which paras: that backfilling work. shall: pe péirformed in:. 
@ prescribed manner and. then only in the presence of a. Government. in- 
- spector, after timely advance notice to the Government of ‘the starting of 
“. guch’ work, instructions’ issued ‘by the Government inspector, to: a contrac- 
tor’s employee who was, performing improper backfilling’ in: violation of the: 
» eontract. provisions, that such improper backfilling be stopped,. and that 
.... backfilling: be performed only. in the. presence ofan: inspector, do: not: consti- 
tute interference by the Government with the: contract -work:and: do. not - 
create any liability on the part of the Government for damage to transmis- 
_ Sion line towers occurring during. a windstorm a few days after. the issuance 
. of such instructions. f te 


“BOARD OF CONTRACT APPEALS < 


The contractor-appéllant has appealed timely Frofti Findings of 
Fact and Decision of the contracting officer dated April 18, 1962. The 
‘dispute arises from the denial of the contractor’ s claim. of $38,846.79: 
for repair and re-erection of steel towers for an electric power trans- 
mission line.. Five of the towers were blown down in ‘a windstorm 
on October 23, 1960. At the time of the storm these five towers had 
not been completely backfilled. ‘Five other towers that lacked com- 
pleted backfill remained standing. The appellant alleges that. the - 


towers were blown down. as. a result of Government. instructions to, - 


appellant to stop its practice of partially backfilling: the. tower foot-: 
ings in the absence of a Government inspector; and’ as a result of the 
failure of the Government to have an. inspector ‘usually available for » 
supervising. regular backfilling. ‘Also, it is alleged: that:.the: towers 
were. not sufficiently stable,. because. of a. new design that involved . 
smaller footings and a narrower spread of the: tower legs::": af | 

The Government contends: that: ‘the: appellant’s method: of iar 
mediate backfilling: was In: violation of the contract spécifications re, 


766-188—65——_1 wih — we LD. No. 2 
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was not. adequate: for stabilizing the: towers ; that: Government inspec- 
tion services were available for observing the backfill operations as 
required. by the specifications ; that: the blow-down was caused by the 
contractor’s delay, in, completion of backfilling; and that the new de- 
sign was not.to. blame for the overturning. of the. towers.. e 
The contract, dated June 15, 1960, was -in the estimated amount of 

$545,065, and. included ‘Standard Form 934 (March 1953). It pro- - 
vided. for the. construction - of Schedule III of the Big. Eddy- 
McLaughlin. section.-of the: Big Eddy-Keeler. 345 KV. Line. No. 1, 
Schedule IIT being an electric power transmission line 22.3 miles:long. 
The ‘scope of the’ work’ included’ the placing of footings, assembly 
and erection of steel towers, and stringing of heavy conductor cable 
known as ACSR “Chukar” conductor. The claim considered here 
arose prior ‘to the stringing of conductor. “The contract was ‘com- 
pleted on time, including the repair of the towers. ae 

Backfill requirements pertinent to the claim appear in -Pakdtbohs 
-'7-208-A, '7-208-C, 7-208~H, and T2089. of the Specimeaiions, which 
read, respectively, as follows: ey ek 


T-208.. BACKFILL. oes Backing s shall be performed only i in anen presence of 
the. contracting. officer.:, i regs 
ce GE Soe ae ned Men en b wasiabtieg fete ah p ec ey rt ge 
‘QO: Backfill shall be clean and: free from ee earth, Snow, ice; refuse, cee: 
vegetation: or ence foreign MEBRUCE:: PEs Aber tee! ere etn ae 
“A. When: backfilling piedsed: plate footings, the: first ‘operation’ shall be the 
complete covering of the plate to a depth of one foot with fine material which 
shall be hand-tamped during placement, _ .When backfilling grillage footings, the 
first operation shall be the complete covering of the ‘grillage to a depth of one 
foot with fine material which: shall be hand- tamped around and under the flanges 
of all ‘grillage. members during: placement. Backfilling shall progress in hori- 
zontal jayers. Bach layer shall be compacted. and all voids filled with fine ma- . 
terial which. shali be compacted. Sharp rocks shall not be placed directly against 
footing and: tower steel: During backfill operations, the position of the footing 
shall. not. be disturbed. by: undue pressure in any one direction. . Bulldozing back- 
fill material against tower legs. and. diagonal braces. will : not be permitted. 
( Italic added. ) | 7 a 
* 1 as ss ech Spe : _s 
J. The contractor may for his convenience postpone the completion of backfill 
of certain footings ‘until just prior: to stringing; provided the partial backfill is 
brought: to @ level such that; ‘in the: opinion of the contracting officer, the safety 
of the footing and. tower: is assured, ,’ Ag.a rule, this level is the PO: of connec: 
tion of the diagonal member of the footing stub angle.. eae 


There: seems ito be little or no’ dispute ‘concerning what: “was done 
during the: early. stages of constructing footings and placing the ‘initial 
backfill, or concerning: tower assembly and erection... Where excava- 
tion in rock was required for footings, concrete was used -to‘anchor the 
steel ‘footing’ stub angles,” to which the tower ieee were later attached. 
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Where there was & sufficient depth of soil, a new y type of square -e pressed- 
steel base plate was used. for each tower leg foundation, each plate 
being about 48 inches square. and 86 of an inch thick. The steel. stub 
angle was ‘bolted to the center of each plate (Tr, 18). ‘The previous 
_ type of base plate or pad, with. which the appellant had been: familiar, 


was, known as a “grillage” footing, consisting of an assembly. of 4. 


or 5 steel beams bolted together i in the form of a rectangle, with cross 


pieces. This formed a heavy | base with space between. the several 7 


members where dirt could be placed, which, according to appellant, 
tended to reduce the extent of lateral movement (Tr. 22). 

The excavation for the footings were 3 or 4 feet deeper 1 for the steel 
plate. than for the grillage type of footing, apparently i in compensa- 
tion for the. lighter weight and smaller area of the new ‘type of base 
plate, as well as for. the. narrower spread of the tower. legs. The 
total. depth of footings. for. a. standard tower of the new a was, 
about 10 feet. 

‘The steel footing plates were installed by 4 a footing crew which > 
then backfilled the footings by hand shovels with about 1 foot of com- 
paratively fine earth, tamping | this backfill by. hand. The 1 foot 
quantity was. the minimum quantity. of initial backfill required by 
Paragraph 7-208-H. The next step _ in the. operation , was the clear- 
ing and. leveling : of a landing strip for the tower erection crane....It 


was performed by a. bulldozer or “Cat” having : a ‘steel blade about 11 - 


feet wide and.4 feet in height (Tr. 36, 37)... In the course of preparing 
the landing: strip, Mr. Dell Sager, | the: contractor’s Cat operator,, in. 
accordance with instructions | of his. foreman, Mr.. Thomas. H. Belts, 
pushed. an. indeterminate amount of ‘soil into. many of the footing — 
excavations. Insome instances it-was not feasible to bulldoze the dirt 
into all footings for each tower, because of the steep terrain. Next 
in the. sequence of operations was the. assembly and. erection of. the 
towers, painting of the tower legs, and completion of backfill. . _—_ 
The appellant considered. that, the intermediate step of pushing ) 
dirt into the footing excavations did not constitute a backfill opera-. 
‘tion. However, the Board concludes that it-could not be considered. 
otherwise, since there j is no indication ‘that appellant: intended. to re- 


move this dirt and replace it. with material handled in strict conform- 


ity with the pertinent requirements « of the specifications. 

This intermediate backfill operation, , as. performed by appellant, 
violated the specifications in several particulars. Neither the. con- 
tracting | officer nor any representative of his was present and, hence, 
there was no compliance with Paragraph 7-208-A, even when account. 
is also. taken of the statement in Section 2-105 of the Supplementary 
General Provisions 7 the contract that the contracting officer’ Ss Inspec- 
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tion responsibilities will be performed by his construction and inspec- 
tion officials. Moreover, the operator of the “Cat? did not have an > 
unobstructed, view of the material which he was pushing’ into the 
footing excavations, because of the large blade on the front. of the 
machine. For this reason, as well as the fact that there was no other 
contractor employee or Government inspector present to assist or 
guide him, a certain amount of debris was occasionally pushed into 
the holes along with the earth material, contrary to eke te KE = 
voids with fine material and. to compact: each layer, as ‘required by 
Paragraph 7-208-H. 

This unofficial backfill ‘operation, was stopped. by the Government's 
backfill inspector, Mr. “Hugh E. Ross, on October 18, 1960, when. he 
observed ‘Mr. Sager Jeveling off a Tandine: at the tower site nuinbersd’ 
“fifty. over three” (50/3), and noticed two bolt boxes and a four-foot. : 
tree. root in the footing excavation. Mr. Ross advised Mr. Sager 
not to do any more. backfilling without a helper or in the absence of 
an inspector. | 
At the time of Mr. Ross” instructions the regular backfill crew was 


Ce - about 15 towers behind the tower erection crew. On several occasions 


Government officials had expressed their concern. to the contractor’s — 
supervisory personnel as to the necessity for more prompt completion 
of backfill. The first occasion was about two weeks after the. con- 
tractor had commenced the construction of footings, in July 1960, 
when Mr. Robert E. Bramley, a Government. construction inspector, 
had a conversation with Mr. Pat Doyle (James P. Doyle), the con- 
: tractor’: § supervisor in charge of the contract work. Mr. Bramley 
- testified (Tr. 77, 78) that Mr. Doyle’s response to his inquiry (about 
- the interval or lag between the initial one-foot backfill and the com- 
pletion of the backfill operation). was to the effect that the contractor 
would not. place. any ‘substantial amounts of backfill in the footing 
excavations prior to erection of the towers because such backfill would 
“cause difficulty. i in adjusting the positions of the stub angles precisely | 
enough to permit ‘fastening them. to. the first leg extensions for the 
towers. Later, _ however, the contractor complained that with only one 
— foot of backfill over the base plates, the latter hada, tendency to move 
~ too much when the tower sections were being bolted to the stub angles. 
That tendency does not seem to have been. a, major difficulty. Some 
movement was, necessary. for’ Proper. adjustment, according to 
Mr. Doyle. 
~ The Board finds no fault with the procedure outlined by Mr. Doyle. 


Ai. Paragraphs 7-208-H and.7-208-J of the contract specifications do not 


require the placement of more than one foot of backfill prior to.erection | 
of the ‘towers. In fact, the latter paragraph expressly ae that 
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oe ‘backfill of ‘certain: footings may be. postponed. for ‘the 
contractor’ s convenience until just prior’ to stringing. 

There ‘was no logical reason for placing heavy quantities of backfill 
ae the time of placing the ‘first. one-foot. layer, for the sole | ‘purpose 
of completely immobilizing . the footings « and. the footing stub angles, 
prior to commencement. of tower erection. ‘However, if any inter- 
mediate backfilling was to be done, that: stage would have been, a, more 


a: suitable occasion than, was the landing Cat, operation. 


The real difficulty is that, the contractor permitted deliny (after 
tower erection)? on the part of its subcontractor’ s backfill crew, to 
the point where complete backfilling was about 15 towers behind sched- 

‘ule. In effect, the contractor thus took advantage of the permissive | 
or convenience provisions of ‘Paragraph 7-108-J with respect to post- 
ponement of backfilling, but failéd to comply with the conditions prece-. 
dent to such delay. © It neither followed the opinion of the contracting 
officer’s representative ‘as to the. level of partial backfill that would 

assure the safety ofthe footing: and tower, nor brought the partial back- 
fill up to ‘the level of the point of connection of the diagonal number — 

tothe footing stub angle. Generally speaking, this point of connection 
was about 7 feet above the footing base. plate and about 2 feet, 2. paces 
below the normal ground surface. 

The Government had anticipated the possibility of delay i in back: 
filling and called it to'the attention of the contractor about Sep- 
tember 20 or 22, 1960, with stress on the advantage to the contractor 
of receiving more prompt partial payments. Such ‘payments would 
not be forthcoming except as backfilling was completed for each tower, 
as provided by Paragraph 7-108-K. The testimony of Mr. Warren W. 
Ausland, the Government project engineer (confirmed by his assistant 
for inspection, Mr. Harold B. J obnston), concerning their conversation 
with Mr. Shirran, the contractor’s representative stationed at the 

project site (Tr. 145-146), shows that: Mr. Ausland had been particu- 
larly concerned because of the narrow spread of the towers, and feared 
that the contractor might hold up the backfill operation. until the tower 


a7 legs had been painted. Usually about two days would be needed for 


painting the tower legs, including drying of 'the two coats of paint. 

However, the ‘paint line, below which the spécifications did not require | 
painting, was only 2 feet, 6 inches, below the: normal ground surface, 
or; ‘in other words, just above: ‘the point of connection of ‘the diagonal: 
number tio the footing stub venue . aie | 


'-iMr. Charles: T. Parker; ‘Président of ‘appellant,’ a graduate: engineer swith ‘many: “years 
of ‘experience ‘in. construction “work (including, 30: years in. power. line. construction), ‘testi- 


fied that he was*concerned ‘about the backfill delay because of the ‘danger of injury to farm — 


livestock which might fall into the excavations.. He also. expressed the opinion that. the 
necessity for deeper footings made the new ‘design ‘more expensive ‘than the old’ type. of ; 
tower, ' : oy 
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The tower. erection had Gonenenesd only a few days before Mr. 
Ausland’s discussion with Mr. Shirran, and the first four towers were 
being backfilled or had been completely backfilled. Mr. Ausland 
testified that in order to ensure that no delay would be caused by paint- 
ing, he asked Mr. Shirran to partially backfill each tower, as.soon as 
it -was erected, to a point just] below the ‘bottom of the paint line; ad- 
vising Mr. Shitcan that such partial backfill would be. acceptable, until 
the backfill could be completed to the ground s surface. | 
__ Mr. Ausland said: he tried to make his oe more emphatic, by 

saying to. Mr. Shirran: win _— a | | 

Bok don’t want: to see the. gun £0, down on: a ‘dam tower that’s x not backtilied that 
day. 

_ The a aga not atte the nature of Mr. Shirran’? s ae to. Mr. 

- Ausland’s request... In any event, Mr.. _Ausland’s: testimony has not 
been contradicted. Moreover,, there. is no, evidence that either Mr. 
Shirran or any” other official of. appellant, made any. protest against 
the procedure requested: by Mr. Ausiand.? . This procedure, was. con- 
‘sonant. with. Paragraph 7-208-J, but nevertheless, appellant, did not 

included only two. steps. for backfilling —the. first step bein the one- 
foot backfill over the footings and the second and, last. step being the 
completion of backfill after erection of: ithe towers and painting of 
the tower legs. The only intermediate step taken by, appellant in 
the backfill operation was the ‘unauthorized bulldozing. of dirt into. 
‘some of the footing excavations, incident to the construction. of landing 

strips. : 
~As explained. at thie hearing and in. eppallnnes: post- hearing’ brief, F 

the purpose of that unauthorized operation was to. prevent undue move- » 
ment of the footings during erection of: the. towers. It was. clearly 
not sufficient for the purpose of complying. with the prerequisite con- » 
ditions. for delay in, completion. of backfill, either. as expressed in 
Paragraph 7-208-J_ or as implemented by Mr. Ausland, acting as the 
contracting officer’s - representative, in. his conversation. with Mr. 
Shirran. .Such:compliance. woul have resulted i in additional expense 
to. appellant. 
_ Asthe work of erecting the towers proseeed, the backfill ‘completion 
portion fell steadily behind. According to the testimony of Mr. Ross _ 
(Tr. 172-173) all of the backfill. operations. prior to the blow-down 
were performed by a subcontractor, the .Hoodland Distributing 
Company. Mr. Ross stated that he was always available for inspection 
of backfilling work, but. that usually he would have to go looking for 
the ‘backfill crew because of the'lack of information. (required by the 

2Mr. ‘Bhirran was no longer employed by ‘appellant at the ‘time ‘of the hearing, and ‘did 

not appear asa witness. Leki 
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contract) ; as. 6 aa hethay any. backfilling was ae Letorcned s Mr. 
Ross ascribed the backfill delay to: Hoodland’s inexperienced: help, 
occasional absence. from the project.on other contracts, and the poor 
mechanical. condition of one of the:bulldozers (or. Cats) used by. that . 
concern. That, condition included. deficiencies.:‘such as wornout 
clutches, ‘defective friction. ‘control of the. dozer blade, . and. brakes 
which would not hold up the blade. It. was:  MRORSRARY: to, make 
frequent repairs to that-machine (Tr. 174, 182).. , 

_ In the first part.of the week just prior-to the storm, Mr. Ree testified. 


that he spoke to. Mr. Shirran about. the delay: and suggested the use. 


of a different Cat or use of one of appellant’s Cats: , However, Mr. | 
‘Shirran. indicated. that: he would not. take: over: the ‘subcontractor’ S 
work.. Again, on Friday of the same week, Mr. Ross suggested the 
use. of the large landing Cat for. backfill: operations over. the. weekend, 
but: Mr. Shirran ignored him. .Nevertheless, on the same day; arrange- 
ments were made between. Mr. Shirran and Mr. Johnston for working 
overtime Saturday and. Sunday, October 22'and 23, 1960. : Very little 
work was accomplished on Saturday, according to Mr. Ross, because 
the Cat broke down in the morning, No work at.all was performed . 
on Sunday, October 23,1960, when the storm occurred.” On that..day 
there were 10 erected towers without, complete backfill, of which.5 were 
blown down.. Another tower was damaged but did not, fall. . | 

For some time prior to the storm, the work was proceeding in a 
westerly direction. _ Government’s Exhibit No. 1 is a diagram which 
_ shows the approximate elevations of the tower sites and of the ground 
contours between the towers,. in the area of the blow- down. In this 
area, the power line crosses a series of steep ridges, and the: towers are, 
for the most part, necessarily located on the peaks of the ridges, where | 
they are exposed to the full force of the wind. - However, the towers 
which fell did not: form: a predictable pattern with respect to such 
exposure. Of-the towers which are situated on Pease, 3. were blown 
over while several others remained standing. | 

- One of the towers which remained upright w was the 50/3 naee phate 
Mr. Ross had ordered the landing Cat operator, Mr. Sager, to dis- 
continue the practice of pushing dirt into the footing excavations 
during construction of landing strips. . This tower was on a side-hill, 
not as exposed as the towers on peaks. Only one tower: to the west; 
50/4 (adjacent to 50/3) was blown down. All of the 4 other blown- 
down towers were east of 50/8, and landing strips had been completed 
as to all such towers. According to the testimony of Mr. Vernon E. 
Taylor (Tr. 88, en Chief of the Branch of Construction for Bonne- 


3Paragraph 2-105-C aretdes that: “phe contractor, his auperinteadent or other au- 
thorized representative shall give notice of each’ work crew assignment sae ul Ae in 
advance so that suitable pnspection: can be provided.” — 3 
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ville Power Administration, ‘who visited the site on October 24, 1960, 
the towers which: were down had only the minimum one foot of backfill. 
‘Three ‘towers which did not fall-over each had about 4 feet of earth 
only ‘in the 2 foot: excavations ‘on the upper side of the tower foun- 
dation; ‘Apparently, the 4° feet: of earth: had been pushed into the — 
holes by the landing Cat; but as to the 4 blown-down towers where - 
landings ‘had: been construsted; no additional fill had saa ples , 
‘perhaps because of inidcoessibility:- | 
_ After the storm, the appellant complied: ineenahont the remainder 2 
of the contract with the Government’s instructions to bring up the | 
level of the backfill to the contract, soumean ets promptly after 
erection of each tower. : 
“It is well established that andes - Clause 11 of Siandaed Form O84, 
entitled “Permits and Responsibility for Work,” the contractor is 
: responsible for repairing at his own. expense any part of the contract 
work which has been damaged before completion and final acceptance, 
even where the damage was caused by the forces of nature without the 
fault of either anes The Pony sentence of Clause 11 is as 


follows: . i RS 


‘He {the contractor] ‘shall bige be responsible for all materials delivered and: 
work performed until completion and ‘final acceptance, except for any com-_ 
pleted unit thereof which theretofore may have been finally accepted. 


Paragraph 2-108-C of the SUPy onenary. General Provisions i is even 
more explicit: . | ; 

Cc. The contractor shall have: sole responsibility for all eon until it is ac 
cepted ‘in writing by the contracting officer. Materials or work damaged, lost, 
stolen, or destroyed prior to said acceptance by reason of any cause whatsoever, 
whether within or beyond the control of the contractor; shail be repaired or. 
replaced in their entirety, as -Tequired by the contracting officer, by the con- 
tractor solely at his own expense. | Beep a 

‘Under: these provisions, and ‘the applicable decisions, appellant 
could succeed in this appeal only if it could establish by a preponder- 
arice of the evidence that the damage was due solely to some fault on 
the part of the Government, marheut, any meee cause. a 
appellant has not done. 

Appellant claims, to be sure, that the failure of the towers to in 
- stand the storm was due-to the alleged interference by the Goverument 
inspector, ‘Mr. Ross; who: stopped the practice of pushing: dirt into 
the footing excavations during the construction: of landing. strips. 
The evidence: shows, however, that. this. practice was being conducted 

“4 Charles 7. Parker ‘Ganatruciion’ Compan, TBCA~335 (January 29, 1964), ra 1: 6, 
1964°BCA ‘par, 4017, 6:Gov. Contr. 128; Montgomery-Macri Company and Western Line 
Construction Company, Ine., IBCA-59 and IBCA-72 (June 28, 1963), 70 I.D. 242, 279, 
1963. BCA par. 3819, 5-Goy, Contr. 4195, Barnard-Curtiss. Company, IBCA-82 (August 9, 
1957), 57-2 BCA par..1373. . Cf, Boespflug-Kiewit-Morrison; IBCA—320, (January.21,.1965), 
72 I.D. 26. NEPAL GME ANS ne: teak MEER, acd Ve ea ON ge BE Oa fee Paes : tog 
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ina manner. hat was clearly in violation of the contract provisions for 
backfilling and. advance notice. thereof, and that it would also fail to 
satisfy the conditions permitting delay in backfilling after tower 
erection, as pointed out earlier. Under such circumstances the instruc- 
tions issued by Mr. Ross. to. comply with the specifications cannot: be 
viewed as an unauthorized interference with appellant’s performance, 
nor could they constitute, a change i in the specifications. 
? _Appellant’s | assertion of i improper. design of the towers likewise i is. 
not substantiated by: the evidence. ‘The more narrow structure and the 
smaller. footings were fully compensated. by. the deeper footing exca- 
vations, as shown, by the testimony of Mr. Milton W. Belsher, the . 
head of the Research and Development Unit, Transmission Design 
Section. Mr. Belsher stated that.the towers as designed had a safety 
factor of 175% when properly backfilled (Tr. 119, 120). In fact, 


appellant seems to have retracted its original claim’ thatthe: design ne 


was inherently, inadequate. As. established in appellant’s opening 
- statement and during the testimony (Tr. 7, 94) the theory of appel- 
 jJant’s argument is that the new design made the towers and footings 
less stable than towers and footings of an earlier design, with which 
appellant had had experience. This factor, it is alleged, made neces- 
sary a change in appellant’s normal construction methods, becatise the 
footings moved too much during the first stage of bolting the tower 
legs to the footing stub angle. In order to prevent such movement, 
appellant adopted the method often referred to‘ above (10 Piolation 
of the specifications) of pushing some earth into the footing excava- 
. tions during the leveling of the landing strip. However, as pointed - 
out. earlier, the discontinuance: of’ that: method, following. Mr. Ross’ 
instructions concerning tower 50/3, has not: been. established as the 
causé of the blow-down, since 4 of the 5 towers blown over had Jand- 
ing strips levelled prior to such discontinuance, without’ the Improper 
backfill. 

Even if the novelty of the desion of the towers and footings required 
a change in. the contractor’s methods, the contractor would not be 
entitled to additional payment for the adoption of the needed changes — 
in its, methods, nothwithstanding that these measures might. be more 
costly than the contractor’s customary procedures. To paraphrase. our 
holding in Montgomery-Macri Company and Western Line Construc- 
tion Company, Inc.,° the contractor, by engaging to construct. tower's - 
of a new design, assuniod the responsibility to ascertain whether its 
prevailing methods of backfilling would be. sufficient, and, if not, to 
find and adopt methods that would assure the safety of the towers: 


5 TBCA-59- and IBCA-72. (June 28, 1963), 70: L.D..242, 290-91, oe Ce par.. 3819, 
5 Gov. Contr. 419. 


58 DECISIONS: OF THE: DEPARTMENT OF THE INTERIOR [72 LD. 


Delay in completing the backfill ‘eeal: have been made an incon- 
sequential aspect of the contract performance: if the admonitions of 
Government personnel ] had been. heeded with respect to placing partial 
backfill to a ‘point just | below the paint line immediately upon erection 
of each tower. This requirement was in accordance with the essence 
of the contract specification i m Paragraph | 7-208-J,; permitting delay 
in completion of backfilling only if partial backfilling should fret be 
performed to the satisfaction of the contracting: officer, 9° . 
| _ Appellant: has failed to sustain its burden of proof by a ‘pteponder- 
ance of the evidence, i in support of its allegations that the blow-down of 
the towers was. due to the fault of the Government.® “Accordingly, 
the findings and decision of the contracting officer are affirmed. ‘ 


"Conclusion : 
The appeal i is s denied in its: entirety. 
ee | Tuomas M, Donstow, Member. 
I Concur: Sie eee ak Coxcur: - os 7 
: | JOHN. J. Hyms, M ember. 


Horserr 7 Suavenm, Deputy Chairman. 


ESTATE OF CHARLOTTE DAVIS KANINE 
TA-828 (Sure.) | Decided February 15, 1965 


Indian Lands: Descent. and Distribution: Wills—Indians: Probate | 
Proof of testamentary capacity by witnesses: to an Indian testatrix’s will 
and by others closely associated with her remained unaffected by allegations 
that testatrix was ill, infirm, and mentally incompetent, that she could not 
use the English language, had no business capacity, and that she failed to 
Show comprehension of her property interests and the objects of her bounty. 


Indian Lands: Descent and Distribution: Wills—Indions: Probate . 


The. fact. that there may: have been an- opportunity. to exert undue influ- 
ence onan Indian testatrix is insufficient. to establish the. invalidity of a 
will where convincing proof has not been: furnished that such undue influence 
was actually exerted or that testatrix’ s free agency 3 in the testamentary act 
was. induenced Haproperly) ve dn 


— APPEAL FROM, AN EXAMINER OF INHERITANCE a 


‘Through. their counsel, Howard Davis and the: other. eppalnnts 
claiming’ as heirs of Charlotte Davis Kanine, deceased Nez Perce allot- 


i © Boespfiug:Kiewit-Morrison, supra.note:4; Allied. Contractors; Ine. TBCA-822, (august 
10, 1864), 1964 BCA par. 4879, feT oe & 
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tee No 434, of. the Northern Tdaho Agency, Lape dah, here filed 
written arguments mn ‘support. of an. appeal. from action by an Exam- 
iner of Inheritance, dated, September 7, 1961, reaffirming an. original 
decision by another. ‘Examiner, dated Ja anuary | 5, 1956, under which a 
will executed by the decedent was approved. Tn the original. Exam- 
iner’s decision appellants are named._as decedent's nephew and nieces, 
and they were included. a among decedent’s heirs at law, | had she died 
intestate. . Specifically, and,in their brief filed on appeal, the. appel- 
lants ask. that (1) the Examiner’s “Order reaffirming Original Find- . 
ing,” dated September. 7, 1961, be reversed, (2). that the. instrument 
of. August. 10, 1954, whieh was ‘approved as the. decedent’s. will, -be 
‘declared. valid: on. the grounds that at the time of the making, draw- 
ing and execution of said.-will the. decedent lacked testamentary. capac- 


ity, that. she was acting under the undue. influence: of others and. not _ 


exercising her own free will, and (8) that the Examiner be directed to 
enter an order disapproving § said will, or, in. the alternative (4), that 
the Order Denying Petition for Rehearing, dated December 22, 1961, 


 be-reversed, and the cause remanded for a full and complete rehearing. ms 


The will of August 10, 1954 has been the subject of a number of 
hearings conducted at various times by two Examiners of Inheritance. - 
In an original decision, dated January 5, 1956, former Examiner A. F. 
Joy approved the will of August 10, 1984. From that action, as well ~ 
as from that Examiner’s denial of a petition for rehearing, presented 
by the. appellants, a notice of appeal was filed under the applicable 
probate regulations.t That appeal was the subject of a. decision by 


the then Deputy Solicitor of this office, : dated January 8, 1959, on the — 


‘basis of which the matter was remanded for further proceedings. 
- Among other things, the Deputy Solictor determined that because of 
discrepancies in the record, as well as the manner in which the origi- 
nal hearing was conducted, it was advisable to seek a full and com- 
plete rehearing .on. the proof, of the will, allowing all parties an 
opportunity to present evidence and to cross-examine witnesses. 
‘After notice to all of the interested parties, the further hearing was 
held on' October’ 4 and 5, 1960.2 At the conclusion of that hearing, 
copies of the ‘testimony were furnished counsel, and an opportunity _ 
atforded them for, as see of nets, _ Answers to interrogatories were 


- 125 OPR 15.19. pe : Be ei 

| 2 Unlegs:otherwise indicated, whenever reference is. ‘made ‘to portions of. taatimony such 
reference will” ‘be to the 1960 rehearing. At this rehearing both the proponent and con- 
testants ‘of the ‘decedent's’ will; through counsel, presented: ‘their respective sides. of the: 
controversy over the will. The proceeding consumed, in time, two days, and many. wit- 
nesses testified. Some objection was, made to the use by the Examiner of Caleb. Whitman 
as an interpreter ‘at the 1960 hearing, ‘the ‘claim’ being” made that he had served as, an agent. 
for Bessie Willams, a beneficiary ‘under ‘the will. However, no ‘prejudice ‘is seen, since it 


is noted that’ permission ‘was granted the contestants to utilize the services: of their own - 


interpreter, Allen SlicKpoo, ‘who “listened” for contestants’ counsel. ~ 
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| filed on behalf of contestants, to hich abi ections were ade by pro- 
ponent’s counsel, primarily on the ground of lack of opportunity for 
cross-examination. The Examiner’ Ss ‘decision of September 7, 1961, 
‘reaffirmed the earlier approval of decedent’s will. On December 99, | 
1961, the Examiner denied a petition for rehearing. On the basis af : 
this latter: action, the present appeal resulted; seeking review on 1 the . 
basis of the specifications of error listed above. — | 
“The decedent, Char lotte Davis. Kaniné, died on June 29, 1955, at the 

age of 80, leaving. a trust or ‘restricted estate appraised at the time of 
the: original decision. at $73,7. 50. 09." Decedent was unmarried at the 
time of her death, leaving | no issue, but. survived by a. half-brother, 
Wilson Davis, and the appellants, Howard Davis, Clara Davis Padilla, 
‘Helen Davis: Alfrey, and “Mary Davis’ Hayes. By her will of Au- 
gust. 10; 1954, ‘decedent devised : a ‘large portion of her estate to Bessie 
Williains,* a. ‘Nez Perce Indian, with whom decedent: made her home e 
from August 1, 1953 to the date of her death. While this beneficiary 
claimed she. ¥ was distantly: related to the decedent, she could not, trace 


Parte at 


dent ‘equally" ‘to’ Wilden: ‘Davis and the ‘above ‘appellants, excepting “ 
Mary Davis. Hayes, who was ‘not mentioned i in the will. The attest- 
ing witnesses named in the will are Dr. ‘Edward. G. Hoffman, Oliver 
Frank, and James McConville. -'The scrivener of the will, Mr. ‘Henry 
F elton, as well’ as Dr. ‘Hoffman and. Oliver Frank, testified at the 
hearing held on ‘the will. The other attesting witness, James McCon- 
‘ville, did not appear. ‘He was in prison. ‘Efforts to. obtati his views 
through. interrogatories submitted to him by counsel for contestants 
“were unsuccessful since McConville. refused to answer those interroga- 
tories. He is aay to have > died i in _ prison some. time after the : 
1960 ra nek 
I 


The Point ov) Testamentary Cupacity 


The. appellants | have referred to various circumstances which: they. 
' regard as a:basis. for their position that decedent lacked testamentary 
capacity when she executed the will of August 10, 1954.. The point 
is.made by appellants that decedent did not. have, at the time of the 
making of her will, that testamentary: capacity which the Idaho law 
requires. While this Department. may, on occasion, adopt or utilize 
‘a rule which may closely parallel a State rule in the matter of wills, it | 
is clear that State laws or rules ere nos binding Epon this Department 


8 Appellants’ counsel has. estimated that this devise . represents approximately. 60% of 


oo the decedent’s. estate, which appears to. be substantially correct. 


4 There is a narrative by James McConville of the circumstances relating to the will, 
found in his affidavit of March 6, 1956, produced. ial contestants’ counsel. ae 
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in, ‘the consideration, of the wills of Indians ® devising their trust: ¢ or 
restricted property® = me 
No serious obj ection is seen, to. thee manner i in . which the formalities | 
attending the execution of ‘the will of August 10, 1954 were per- 
formed. “While mention is made’ of the fact that. such an instrument 
was not prepared and. executed . at, the local agency. office, which: appar- 
ently is located. ‘within a short distance from where the decedent lived, 
but. was prepared at a lawyer’ s office in Lewiston, Tdaho, that: circum- ne 
stance itself is not significant.© e ‘The ‘probate. regulations : require the | 
attesting of the will ‘by two. persons,’ but. three were obtained in the 
present: instance. “While only two of the attesting witnesses testified i: 
at the hearing, we believe that. their testimony and. ‘that of ‘the scriv-. 
ener of the will support. a finding, of the proper. execution. of the will. 
“Reference was.made, to 2 description. of. a. devise 1 in the will of an 
interest i in the allotment of. decedent’s grandmother. Appellants « con- 
tend this should have been described : as the allotment. ofan aunt. And 


- also when’ referring to her. Telatives, | decedent failed to. mention. the. : 


- name ‘of a niece, Mary Davis Hayes. ‘But it is not surprising that the 
decedent, like: many others who have reached her ¢ age, or ‘perhaps when 
even younger, may ‘have experienced : those progressions. of nature such 


as ‘failing memory,. forgetfulness, « or absentmindedness. - Iti is a com- 


mon thing for dissatisfied. relatives to. be able to produce: some evidence 
| of failure of memory on. ‘the part ‘ofan ancestor. “But a perfect mem- 
ory is not an. ‘essential element. of testamentary capacity. What. 3 1S <- 
# required i is that a testator be of a mind that is able to. remember the — 
necessary facts, not ‘that he. remember ‘them all. ‘Thus, only a will 
prepared at the. agency. office probably could have achieved that com- 
plete degree of accuracy ‘suggested by the appellants, since only : at that 
office would there have been maintained a full description of decedent’s 
restricted property, interests and the sources from which they came. 
Notwithstanding the apparent 1 mistake as to the. identity of the ances- 
tor from whom certain property came to the decedent, there seems to 
have been. no difficulty i in determining the devise. intended, perhaps - 
because of the apparent accuracy. of the remainder. of the decedent's : 
_ description of the devise as being an allotment “now being farmed by 
Gordon. Elliot.” 
_ Moreover, we-do not regard the failure of decedent to namé a niece, 
' Mary Davis Hayes, as.one of her relatives, or.as.a specific beneficiary, 
as being « crucial on the point | of. whether decedent knew the objects of 


- & Blanset v. Cardin, 258 US. (819, 826° “(921):3 “Homoviow ¥. ‘Chapman, 191 F. 2a 761, 


 %64 (D.C. Cir: 1951). 


625 CFR 15. 28 (b) obviously" contemplates’ that ‘there: are instances other ‘than’ ‘those 
where “wills. are “executed and” ‘filed’ ‘with the superintendent during the’ ‘lifetime. “Of ‘the 
testator, ad since” ‘St: is ‘only with Tespect. ‘to. the latter type. that’ submissions for ‘approval 

- as'to: form are required. 2. 

725 CER 15. 28 (a). 
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her bounty. The possibility aie exists that dctorert may have had 
a reason for not’ naming Mary Davis Hayes i in her will. ‘Thus, 1 in the 


testimony of the scrivener of the will (Felton, page 2) there : are m- 


cliided the following question. and. answer Tegarding the will: 


.Q ‘Did Charlotte Davis make any comment after it was explained to her? ; 
A. There. .was some comment in reference ‘to a. person claiming to be her niece 
whom. she 3 didn’t include i in the will, z think the 1 name was prague 


Tea y 


Haves, since it appears ‘the latter did not live i in ‘the § same Sonminity 
as, the other relatives listed in the will. Then too, the parties con- 
cerned apparently ' had not been in close family relationship, and had 
not seen. each ‘other’ for a period of time: * In.any event, we cannot 
favor any. possible suggestion that a ‘testator, when. remarking about 
his relatives i in his will, doso correctly and without mistake, on penalty 
otherwise of having his will regarded as invalid. This Department. 
does not regard. such a standard as critically essential to testamentary 
capacity and” the approval of an Indian’s will. ‘Thus, approval has 
been. given. ‘to. a will notwithstanding testator’ Ss statement that.‘he had 
no close relatives, when in fact he had a daughter, not: remembered i in 
his will, but whose existence he had apparently forgotten.’ eo 

“Emphasis has been placed by. appellants upon the decedent’s alleged 
lack of ability to handle her business‘and monetary affairs as affecting: 
her testamentary capacity. ‘Before proceeding to some of the appel- 
lants’. specific arguments in this respect, we have noted a text writer’s 
observation that testamentary capacity and contractual or. business ca- 
pacity are SO different, i in their nature that, it is impossible to use one 
as & test for measuring the other, or to say that the existence of one 
either proves or disproves the other’s existence conclusively. 10° vi 
fact,.in the making of a will, there is usually involved a donative, uni 
fateral’ setting, whereas, the negotiation and entering into of a contract, 
by its very nature, involves a bilateral setting and the ability to engage 
in “arms-length bargaining, with the possible: -‘importuning’ and pres- 
sures of the market place. ‘Thus, it -has been. held that the ability to 
transact business j is not the true, or legal standard of testamentary 
capacity, since 4, decédent may have possessed testamentary capacity, 
although. unable to transact business.*2- 

3 Mary - Davis. Hayes, testified (page 3); :that she: had. not .seen : desedant since: the ‘latter 
returned to Lapwai. from Oregon, a period of at least one or two years before decedent died. 

© Cf: Hetate of Charles H. Adams, A~24684 (November 17, A060): 
2 01 Bowe-Parker, Page on Wills 602. (1st ed..1959).. .. °.. 

‘. Astate of Hetelie Christine Goddard, 164 Cal. App. 2a 152, 380 1 P. 2a 399, 403 3 (1958) ; : 
In re Nitey’s Hstate, 175 Okla., 389, 53 P, 2d 215, 218-219 (1935). : 


1 Sehware v. Taeger, et él., 44 Ida. 625, 258 Pac. 1082, 1084 (1927) ; See also, Bstate of 
Movogah. gackson George, TA~65 _ (October, 5; 1951)., whe, lack of comprehension of. an 


ally i in emotional outbursts, and the lack of clarity. ‘in her motives for, ‘selecting ‘the pene- 


. ; ficiary: ‘to her estate aré insufficient to ‘establish that at the time ‘of Making her will, she, 


was in sucha state of ‘senile dementia as to lack pateinentry: capacity.” ai AB yllabus) 
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2 Repellatite. refer also to decedent’s alleged inability to use the. Eng: 
lish language. Even assuming this, it is manifest, nevertheless, that 
the privilege granted Indians otherwise qualified, of effecting disposi- 
tions of their property after death by will is not confined to the skilled - 
- entrepreneur and the educated testator, including one who can use the 
English language with facility. ‘Were the making of effective wills 
to ‘be confined to such a group, many otherwise qualified Indians would 
be stripped of the privilege extended by_ the Indian Wills ‘Act. . 
_ Neither that Act, nor the probate. regulations, i impose any requirement 
in that respect. The important. thing, where. language difficulties 
should be found to exist, is that proper. communication be maintained. | 
In this respect two of the attesting witnesses, Oliver Frank and James 
McConville, appeared to be of the decedent’s’ tribe and to have under- 
stood the Nez Perce language, and the former also acted as the inter- 
oy preter for the decedent and the principals at the time of the execution. 
— of the will. In his.testimony Oliver Frank stated (pages 2, 3) that 
he interpreted for the decedent at her request, that she gave. an affirma- 
‘tive answer to the. question whether she knew. what a will was, and 
that he read the will in English and then interpreted it to decedent 
in the Nez Perce language, after which she acknowledged, upon ques- 
tioning, that she was satisfied with the way she madé the will#* 
Another factor stressed by the. appellants in ‘support of their view 
that the decedent lacked competency : because of her alleged inability 
to handle business affairs is the withdrawal by the then Northern Idaho 
_ Agency Superintendent, Melvin L. Robertson, of decedent’s direct 
leasing and rental collection privileges. “The materiality of this argu- 
iment in relation to the execution by an Indian of her will is not readily 
apparent. The type of regulation which permitted direct leasing and 
collection privileges, as between Indians and their lessees, has nothing 
to do with the soundness of mind of those Indians regarding whom the 
| regulation operates. In fact, Indians regarded as non compos mentis 
are specifically excepted froin the regulation’ 's application. The reg- 
ulation obviously deals with a class of Indians, treated as above others 
in business acumen, to whom direct negotiation with their lessees. may 
be entrusted. Without other proof, therefore, the withdrawal of priv- 
ileges, from such. Indians, of itself, can mean. no more: than. that — 
superior business sense may. ‘have: diminished. . Certainly, the Super- 
intendent’s action can have no-greater connotation, and cannot:be.con-. 
- strued as supporting a. conclusion: that the decedent had. become of 
unsound mind since she was. permitted. to sign.'a lease to Kirk Mc- 
“38 Act of June 25, 1910, as amended, 36 Stat: 805, 25 U.8.C. 373. > aa 
“: 14'We find nothing in the affidavit; of James McConville (ante fn. 2»: conteadtoting. the. - 
major import of decedent's will, or the manner of its interpretation | to the decedent by . 


Oliver Frank in the Indian language. 
' 1625 CFR 171.8 (1949 ed.)}. 
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Gregor on September 1 16, 1954,’ 16 "over a. » month after ‘she had executed 
her will, 

We must conclude that the extant of the ability 6f an Hidiain to deal 
with lessees, many, or ‘most, of: whom are probably non=Indiaa, i is no 
criterion. of, neither has. it relation ie that Indian’ Ss competence | to exe 
cute a will. . 

We believe the. record 3 in ‘this « case generally establishes the testa- 
mentary competency of the decedent to make her will. ‘We have not 
S. attempted _ to, recount in support’ of this conclusion the pertinent. por- 
tions of the considerable testimony given by. the proponents witnesses. 
But we wish: to, particularize to some extent. regarding certain testi- 
mony. given. on. cross-examination by contestants’ witnesses. | For in- 
stance, William AL Stevens, . a_ tribal clerk at the Northern Idaho 
Agency,. who-had the opportunity ona number. of occasions to deal 
with the decedent, believed (Testimony, page 6) that she was able to 


i. handle her. own. ‘business after she returned to Lapwai. from. Oregon, 


and. that subsequent to that time wT my way ¢ of thinking I just could 
not. sea anything wrong with ‘her ‘condition. a “Howard ‘Davis, one of , 
the appellants, and whose visits and discussions with the decedent: were 
probably, as frequent. as. those of : any. of her relatives, touched a theme 
found in. the testimony. ‘of some other. witnesses, to the effect that the 
decedent was aging and weakening, and that. she had her good and bad 
| periods. . Further questioning of ‘Howard Davis brought forth the 
following : answers in his teetimeny, . (page 8) regarding the decedent’s 
condition : oo : ; : : . 
of Could: you talk Sordany with Charlotte Davis? : 


A. Yes, for a little while. 
-Q. Then her mind was clear for a little while 0 on n each occasion? . “ 


ALL would say on each occasion. Pu 
Q. She would. OW) what ‘shé was doing and saying for a little ne on Sich 


occasion ? 


oA. Yes. ne 
Q. Now, from what I understand from you, there was nothing abnormal abode 


. her mind, she simply got tired like an old lady would? 


A. Yes. 
Qs: She would tall normally £ for a wae and eee get weaker? 


Ay Wes. 8 98 

~The: testimiony given ‘at. this heddings aby the’ ee witnesses ‘i 
the Scrivener. of the will gives positive support: to the testimony of 
many others who have testified affirmatively regarding the testameri- 
- tary capacity of ‘the’ decedent. Moreover, the attesting witnesses, 
whose disinterestedness has not’ béen seriously questioned, had the 
opportunity of observing the decedent. at the precise-time the will was 
. executed. | _ While: ‘there are: portions of the tenons, 8 oe bye one of 


18 Testimony of Kirk McGregor (page 5). 
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hs attesting ines Dr. ‘Hoffman, which a are used ie ie ns : 


casting doubt upon | decedent’s ability to make a will, there are other - ; 


portions of his: testimony. which , support, testamentary , capacity,27 
Thus, at the original hearing (page 4.), Dr. Hoffman, who was dece-_ 
dent’s family physician, stated as to what occurred on August 10, 1954, ° 
_ the day the will was executed: | Soe 


-* *-and I talked to: Charlotte. anit ‘daked’ — qiestione: et nee health and 
how she felt and a few leading questions so that she would answer me, and after 
I decided: in my own mind - that she knew what she» was doing,. we proceeded 
with the legal matter. 


Dr. Hoffman testified again ‘at the. 1960 hearing, and the following 
questions and. answers are found i mm his testimony. ( page By: 


Qe Tn. your “opinion, Dr. wee on. the acd she anaes. this 3 will, was. She, of. 
good sound mind? . re 

A. In my estimation, at that, time, chet was, 

Q.. Do you. believe, from. your, acquaintance with her, as her doctor, ‘that chat: 
lotte Davis’ ‘knew what she was ¢ doing? | 3 

os ‘Were there. times when Charlotte Davis: would » ne more. lucia than ait ther 
times ?. : sCosedanit ; - : ee . 

A. ve, be a 

“Q. Would she be worse at some times? 

A. Yes. ‘ 

Q. At the ‘time that Charlotte Davis made’ her’ EP. mark on this will in: your 
office, was shei in the better lucid period ?: : : ss 

A. Yes, I think so. % 


After a review of the gerd we ola aces that on August 10, 
1954, when the will in question. was: executed, Charlotte Davis Kanine: 

understood the business in which she was engaged, and that she then 
possessed testamentary capacity. Accordingly, we are not persuaded 
to disturb the finding of two Examiners that the execution by decedent. 
of her. will copeetuted a, valid testamentary act, and that such wi 
should be macs . 

eats II 

The Poe of. Undnut Influence 


The appellants contend that undue influence permeated the circum: | 
stances surrounding the will, induced by Bessie Williams and/or her 
- husband, Dennis Williams, said that by reason of their domination 
of deedea the latter’s free agency was s destroyed and the will of | 


7 In this, and other respects, where featimony’ is ‘alleged’ or regarded: to be spnfiteting, 
we have kept in mind: the Departmental practice’ of giving weight to the conclusion ‘reached 
by the Hxaminer- on" a “particular factual point, :since he had the- opportunity to ‘observe 
' the witnesses’ and to assess first-hand: ‘the merit ‘of their’ testimony. * See Hstate of Hliza- 

beth Chasing Hawk, IA-117 (January 6, 1954) ; and Estate of Ko-tay (Stephan), IA~48 -- 
(September 10, 1951). ; : 
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other persons ‘substituted. for that of the decedent. -As stated befor @, 
the decedent lived in the Williams’ home approximately the last two 
years of her life, and Bessie Williams i is a beneficiary under decedent’s 
will to a large portion of the estate. Apparently it is because of the 
| close association of the decedent with the Williamses: as a member of 
their household, coupled with the decedent’s age, her alleged infirmities 
and dependence upon the Williamses, as well as their alleged activ- 
ities, that the charge is: made that the oul of eee 10, et is the i 
product of undue influence. ‘ 

It should be noted that the entrance’ ‘of ‘the décedant’ into the 
Williams’ family apparently was the result of ‘Superintendent 
Robertson’s endeavor to find her a home, since there appears to have 
been no other available place for the decedent. Moreover, it also 
appears that the arrangements in. this respect with: Bessie Williams 
provided that the latter would be paid the costs of the decedent’s 
care and support from the decedent’s restricted account at the agency 
office. Both Bessie and Dennis Williams are Nez Perce Indians, and 

‘neither has established any blood relationship to the decedent. There 
is nothing to indicate that the decedent: failed to receive the care 
which the local Superintendent endeavored to assure her by placing: 
her in the William’s home. In fact, there are indications that. she 
was well taken care of.% This indication that care was not only 
- arranged, but received, is-reflected by the will itself, which contains 
the statement that “Bessie Pinkham: Williams has bean taking care 
of me, and I wish to reward her for that.” 

Thus, by the circumstance of care and. sentiba. a Saal made! in 
recognition of such apparent kindness would seem to be just and 
natural? Furthermore, when considered with ‘the situation that — 
decedent, in her declining years, apparently had to be placed in the 
care of someone not of her own. family, therecan easily. be created a 
different aspect of just who might be the natural object:of her bounty. 
However, because of the fact that the decedent and the Williamses did 
live together in an apparent family relationship, we have carefully 
examined the allegations of improper influences arising because of 
that relationship, and which are alleged to ‘have interferred with the 
free agency of the decedent to make her will. But convincing proof of 
the actual exercise of undue influence, nevertheless, would have to be 
shown : since undue influence cannot, be. imputed simply. because persons : 


18 Testimony of Mary Davis Hayes Goace 2). 
#Tt has been said that where the next of kin are collaterals, as here, they. are not ; 
‘order : to establish. that a. will hinting no. provision. for them ‘is unnatural, they must show 
affirmatively that they had peculiar. or. superior claims to. the decedent’s, bounty.. See In’ 
- £€ Haston’s Hatate, 140 Cal.. ‘App. 367, 35.P. 2d 614, 619. (1984). ag Sie ie ak 
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, who: have had close associations with. Py testator, 0 or were ¢ kind to him, 
are named in his will to the detriment. of testator’s heirs.2° oo 
Reference is made to the alleged role:of Bessie Williams regarding 
the will itself, the circumstances which led up to its execution, and — 
the execution of the will? The decedent appears to have been trang: 
- ported to the office of the scrivener of the will by Bessie Williams, 
who stated that the decedent. wanted to“fix some papers.” (Testimony 
of Bessie Williams, page 2)... It was perfectly natural, moreover, that 
the decedent should: have ‘been brought to town by Mrs. Williams, 
‘since it was with Mrs. Williams that she made her home, and Mrs. 
| Williams: ‘administered ‘to’ her wants, ‘including transportation ‘when’ 
it was needed. Mrs. Williams stated that. she did not know. the 
decedent had. made.a.will until after the latter’s death, ‘The: point 
is: whether the decedent. acted freely, and--whether- it. was ‘her: wish 
- that the will be made as it was. In this respect the proof leads us 
to believe that Mrs. Williams did not participate in the preparation 
or ‘procurement of the will. While one of the attesting: witnesses, 
Dr. Hoffman, believed she was present when the will was executed; | 
other: principals at the scene expressed opposite views. pee & 
We find running throughout the record statements and implications 
which at most, merely refer to the opportunity of the Williamises 
to exert undue influence upon the decedent. Certainly, this factor, 
including the close relationship of the parties, should be considered in 
the review of any-will made by:a testator placed in such circumstances,. 
and we have kept that in mind when reviewing the present matter. 
Nevertheless; we also adhere to the stated principle that suspicion or 
opportunity to influence the mind of a testator cannot. sustain a finding 
_of undue influence, where there is lacking convincing proof either 
that: anyone: actually did so or that there was pressure. operating 
directly upon the testamentary act: ‘Thus, it was‘stated in the case 
entitled /n re Lombardi's ee 128 Cal. : APP. 2d 606; 26 P. ssa 
_ 6F:(1955), at page 70: . | 
Proof of mere ‘opportunity to fniiuenre tha itn of ithe tesbairtic, even ftivagh 


coupled ‘with an interest or :-with a -motive so to. do, is insufficient. In order: to 
warrant ‘setting aside a will on this ground, there must jibe substantial : proof, 


20 Hatate of Kaun-dy (Joanna), IA-1008 (November 28, 1959); Hstate of An-na-ne, 
A-24225 (June 11, 1952). It is also, stated in 94.C.J.S., Wills, Sec. 227 : “Influence arising 
from mere acts. of kindness, attention, and congenial intercourse, which operate to secure 
or retain the affection, esteem, or goodwill of the testator, and induce him to make the 
persons performing’ such kindly offices beneficiaries in his will, do not constitute. undue | 
influence, unless such acts. are carried out. with: ‘the purpose and design of subjecting the 
mind of the testator to the infiuence, * * * and thus deprive the testator of his free will, 
free act, and free agency. The application of this rule is not. confined to relatives of the 
testator, but extends also to his friends.” * * * 

21 According to his testimony (page 10), Dennis Williams, : the ‘husband of Bessie, was 
nowhere near the scene of the execution of decedent’s. will. on Angugt 19, 1954, as he was 
then in'‘the city jail i in ee Oregon... Bika ee s ep a : 
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direct or circumstantial, of a pressure caivien “overpowers the volition. of the 
testator and operates. ‘directly on the’ testamentary’ act; ‘also that mere ‘sus: 
picion that undue influence:may have ‘been. used’ is not siificient : to warrant the 
Setting aside of a -will.on that ground.:*.* *.” “(Italie supplied, yo. ; 
We’ quote ‘also from’ this s Department's ruling” ‘in the matter of che 
Estate of An-na- rie 23! aaa oe ee oe 
No convincing evidence that undue influence: played a deceives part i in the execu- 
tion of the will has been: furnished, » “Prior to and at the time of the exectition 
of the will, the testatrix: was: ‘living in‘the home of ‘Charles: ‘Williams, the: sole 
beneficiary, and it: appears. ‘that he. obtained the services.of Louis Guy. to act: 
as. interpreter . for the: testatrix,: who.:could not speak .the _ English. language, — 
Although. Charles Williams accompanied the testatrix and Mr. Guy to the -office 
of the Indian “Agency at Anadarko, Oklahoma, on the day the will was executed, : 
it is clear that he Was not present at any time during the execution of the will. : 
Byen though he tiay have been: in aposition to exert undue influence on’ ‘the 
- téstatrix prior to:the: execution: of thé-will, this. would. be-insufficient to: estab- 
lish the. invalidity. of the., ‘will when convincing proof that. he. mctnaliy. © exerted 
undue influence i is lacking... ‘ (Italie, supplied. ag oS 
It should be noted: also that the decedent lived. auirost Fao: years: ee 
she executed the will, without.any..apparent. steps. being taken. to re- 
voke or to. change. hen will... This too -could .be, consonant: with: the. 
view that there was no: undue influence i in the first: Instance. ~ . . 
In summary, therefore, and:as already indicated, the decedent’s will 
_ cannot be regarded.as. mannabanal 4 in. the light of the association of the 
parties concerned, and the care which the beneficiary, Bessie Williams, 
extended to the.decedent.’..There.is:no convincing proof: that the | 
decedent intended for her property to pass: upon her death in any way. 
other than by the testamentary. disposition. made on, August 10, 1954, 
which disposition -has been attested to.as decedent’s ‘wish. Moreover, 
nothing substantial has been shown as having been: inconsistent: with 
the voluntary act of the decedent:in that regard, or which constrained 
her to dispose of her estate in-ariy manner contrary to her own inclina-_ 
tion or judgment., While decedent was of.an advanced age and re- 
quired care, again it has not been shown that those factors. were such 
as to have permitted a coercion of her freedom of will, or to have had 
any: effective. bearing upon the exercise by her of the testamentary 
actin question. It is: our‘view that’ undue ‘influence has not been — 
proved. ss en ro. Rs ree 
nce “Conclusion 


We tinelude that tie consistent. action taken. eS two Examiners of 
Inheritance in approving decedent’s will, is” correct and ‘should ‘be 


2 See also In Re Scott's’ Bestate, 191 Or. 90, 228° ‘Be 2d 417, 426 eee : In ‘Re Baston’s 
. Estate, supra, at footnote 19. . 
- 8 Supra, at footnote 20. ° - ane le ee 
” 24 See also Hatate of Henry Potiye, ta-~71 (April 2, 1952). 

3 See Hatate of Jennie Siers, 1A—28 cee 23, 1950). 
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‘affirmed. “Ahi Gfore, pursuant to the authority delegated to the Solic- 
*. itor by the Secretary of the Interior, 210 DM 2. 2A (3) (a), 24 FR. . 
1348, and. redelegated to the Associate Solicitor (Solicitor’s Regula- 
tion 19, 29 F.R.. 6449), the order of ‘the. ‘Examiner of. Inheritance, 
reaffirming the approval of the will of Charlotte Davis. Kanine, and 
» denying the petition for rehearing. from. his Borders are py affirmed, 
and the above ee isdismissed, | 7 
7 #L E. Hien, he 
_ Associate Solicitor. 
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Contracts: Construction and. Operation: Third. Benin Contracts: “Dis. 
‘putes and” Remedies: Burden. of ‘Proof—Contracts: Performance or 
Default’): ‘Suspension of Work . | 


‘Under a Standard’ “Suspension, of Work” clause’ a " contiactor ‘ig ‘not entitled 
a Rene? a price adjustment on: account of delay: by: another ' i Government’ ‘con-. 
tractor in preparing the. site for the job, : ‘if the. claimant contractor fails 
to. sustain ‘the. burden .of proving ‘that. the : duration of any part of the job _ 
was necessarily protracted for an. unreasonable ‘period. by. such delay, or 
fails, to sustain ‘the burden of. proving that the Government itself had 
 eaused the’ delay: by an unexpected ‘and unauthorized act taken in‘ its’ con- 
‘tractual: capacity, or ‘had expressly or impliedly. represented or promised. 
that the delay would not occur. Entitlement to a price adjustment under 
is such. a clause. is. not established merely by... showing that an extension. of 
time on account of. the delay was: obtained. by. the, claimant contractor. 


‘BOARD OF CONTRACT APPEALS a 


‘This 1s .a timely appeal from the contracting ‘officers: denial ss a 
request by the Kennedy Construction Company,. Ine. Aeppellent) 4 for 
additional compensation in the amountof $6,195. 

‘The appellant’s claim is: made on the theory that: the cost. of per- 
formance. was increased because. the Government. delayed: i in making 
available a construction site in the Everglades National Park, Florida. 

This Board: heretofore denied Government. Counsel’s TiGtOnE to 
_ dismiss the. appeal on the ground that it constituted a claim for un- 

liquidated damages arising out of an alleged breach of contract. 
. (January 1961 Edition), and incorporates the General. Provisions of © 
this decision on October 27, 1964, at Miami, Florida. | 
The contract. is. dated Tang, 29, 1963, is on Standard Form 23 
(January 1961 Edition), and incorporates the General Provisions of 
Standard. Form 23-A (April 1961 Edition). : The General Provisions 


“1 Kennedy Construction Company, Tne, IBCA-487-4-64 (September, 17, 1964). 
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melude a provision — with pathorees 4 a price adjustment for sus- 
_ pension, delay or ‘interruption of the work for convenience of the : 
Government (‘Clause 36). . The. original contract. price of $66, 599 
was increased i in the amount cof $97 9.80as the result of the issuance of 
| Change Order No. 3 which provided for 16- foot instead of 12- foot 
| foundation piling. 
‘The contract called ‘for the construction ofa designated : sii bey of | 
_ trail shelters and comfort stations in the Everglades National Park, 
- the entrance to which is located approximately 89 miles south of 
Miami, Florida. The buildings were required to be built in four 
separate locations known as the Pineland, Royal Palm, Long Pine 
Key and Flamingo areas. The first three-areas were located near the 
Headquarters, Visitor’ S Center of Everglades National Park, while 
the Flamingo area was located 35 miles distant in a ‘southwestetly , 
direction. — 

Work was to begin within 10 ‘lava after recent of notice to proceed, 
and was required to be completed within 150 days subsequent to re- 
ceipt of that notice. Receipt of the notice to proceed was acknowl- 

-edged-by appellant on July 22, 1963. Work began on August 1, 1963. 
The contract was completed on February 24, 1964. This was within, 
the time required, as extended by the contracting officer through the 
issuance of the orders described below. — 

- Work was suspended for one day as the result of the issuance of. | 
a Stop Order dated October 23, 1963, due to a threatened hurricane. - 
Pursuant to a request contained in a letter dated August. 21, 1963, : 
which purported to be signed by appellant’s president, the contracting _ 
officer extended the time for performance for a period of 30 days by | 
Change: Order No. 1, dated November 29,.1963.. The cause of delay 
recited in this cedar was that a second Government contractor had 
failed to complete the necessary fill upon which the structures in the 
Flamingo area were to be constructed: The order stated that the . 
contract price would not be changed. The extension of time granted 

_ by this change order was accepted by appellant’s president on or about 
December 2, 1968, the acceptance being received by the Government 
on December-4. As the result of a request for additional time for 
performance contained in an undated letter—received by the Govern- 
ment on January 20, 1964—from. appellant’s superintendent, the time | 
for performance was extended: for an additional 35 days by Change 
Order ‘No: 2, dated February 20,1964. The cause of delay: recited - 
in this order was that'a third Goverhiriéné contractor: had failed to 
complete construction’ of an access road ‘at the Long Pine my area. 
No: acceptance ‘of this extension’-was executed: by’ appellant. : 

- The claim here presented: by: appellant i is ‘that the Serioraise of 
the contract.was delayed. for.a. total of 65. days by lack of.completion 
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of the fill. work i in the Flamingo area, ‘and that an. adjustment in the 
contract price should be made by the Government on account of the. 
increased cost of performance allegedly caused by that delay. The 
only provision of the contract under which such a claim could. be 
considered. by this Board is Clause 36 of the General Provisions, en- 
titled “Price Adjustment for. ‘Suspension, Delay, or. Interruption of 
the Work for Convenience of the Government.”? __ 

One reason assigned by the contracting officer. for denying the claim 
was that appellant had not complied with the provision in Clause 36 
which states that no claim shall be allowed thereunder unless the claim, 
in an amount stated, is asserted, in writing “as soon as practicable 
after the termination of such suspension, delay, or interruption.” 
The delay at Flamingo: terminated, as will be later explained, sometime 
in September of 1963. . No claim for a price adjustment was asserted’ 
in the letter of August 21, which léd to the issuance of Change Order 
No. 1, although work at other sites had commenced three weeks before . 
the date of that letter. No claim for a price adjustment was asserted 

when the time extension allowed by that change order was accepted 
by appellant on or about December 2.? Appellant did not inform: the 
Government that it desired monetary compensation because of the 
delay at Flamingo until January 18, 1964. | 

Appellant’s president sought to: excuse the failure to eect the 

claim at an earlier date on the grounds that appellant’s management 
was unaware of the delay at the Flamingo site until December 2, 1963, 


2 This clause reads as s follows : ee 

“(a) The ‘Contracting Officer’ may order the: Contractor in writing to suspend all.or 
any part of the work for such period of time as he May determine to be appropriate for 
the convenience of the Government. 

“(b) If, without the fault or negligence of: ‘the Contractor, the ‘performance of all or 
any part of the work-is, for an unreasonable period of time, suspended, delayed, or inter- 
rupted by an act of the Contracting Officer in the administration of the contract, or by _ 
his failure to act within the time specified in the contract (or if no time is specified, 
within a reasonable time),.an adjustment shall be made by the Contracting Officer for any 
increase in the cost of performance of the contract (excluding profit) necessarily caused. 
by the unreasonable period of such suspension, delay, or interruption, and the contract 
shall be. modified in writing accordingly.: No adjustment. shall be made to the extent that 
performance by the Contractor would have been prevented by other causes even if the . 
work had not heen so suspended, delayed, or interrupted. No claim under this clause 
Shall be allowed: (i) for any costs incurred more than twenty days before the Contractor 
shall have notified the Contracting Officer. in writing of the act or failure to act involved 
. (but:this requirement shall not apply where a suspension order has issued}, and (ii) unless 
the claim, in an amount stated, is asserted in writing as soon as practicable: after the 
termination of such ‘suspension, delay, or interruption but. not later than the date of final 
payment under the contract.’ “Any dispute concerning a question of fact arising: under 
this clause shall:be,subject to the Disputes clause.” ; 

8 Appellant's president testified that he had not ‘signed the letter’ of August 24. 1963, 
which: was on: “appellant’s : business stationery; saying. “That is not my signature; I‘can’t | 
write like that.” He also testified that when he accepted the time extension.on.or about 
December.2, he Was. aware of the delay.at.the Flamingo site.. He did not. at that time 
assert that the letter of August 21, which was expressly mentioned in Change Order No. . 1, 
had been’ sent, without authorization, In the circumstances we. believe. his acceptance of 
the t time extension Was a ratification of the. Statements contained in ‘the. letter of August 21, 
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and that computation of the amount of the claim necessarily required 
considerable time.t Neither of these grounds is persuasive. Appel- 
lant’s superintendent had actual knowledge of the delay from its inéep- 
_ tion, and, under well-settled principles of corporate law, his knowledge 
was imputable to appellant. Appellant’s itemization of the claim 
~ teveals that the amount of each item could have been easily computed, 
- ‘from business records of the types usually kept by contractors, at al- 
most any time after termination of the delay. All in all, it would be 
difficult to conclude from the record that the contracting officer eae 
i in invoking the notice provisions of Clause 36. < 

The second reason assigned: by the contracting officer for denying 
the claim was that there was no such’ delay as would: authorize the 
making of a price adjustment under Clause 36. A suspension of work 
- order related to the delay in availability of the Flamingo site was not 

issued by the contracting officer.’ Hence, the determinative’ isstie is 
whether the work was delayed for'an unreasonable period of time by 
an act or failure to act ‘of the ‘conttacting officer: - ee Clause 8 36 
Is applicable. - 

‘There is no convincing Basi for a ‘conclusion that er was 
dblayed for an unreasonable period because the fill’ work at the 
Flamingo site had not been completed before the issuance of the notice 
to proceed. Appellant seems to have been: unready- to start work at 


any of the sites until August 1, 1963. ‘The record does not reveal 


exactly when the fill work was completed. However, the Government’s 
project supervisor, an architect in private practice, testified that appel- 
Jant worked at Flamingo during at least the last two weeks of Sep- 
tember. Thus, ae total ey at, that site amounted to about SIX weeks 
Or so. 

During a portion of this: period of oe saat could. not have 
worked at Flamingo even ifthe fill had been completed. This was _ 
because the foundation piles originally. delivered proved to be too — 
_ short, and new piles had to be ordered. Under the terms of the con- 
_ tract, the responsibility for obtaining piles of the proper length rested 
upon appellant, rather than upon the Government. The delay attrib- 
-utable to the piling continued during the first two or three weeks of: 
August. Accordingly, the Board finds that the period of time during 
which appellant could not work at Flamingo solely because of. delayed . 
site availability was three weeks to a month. 

_.Even this period was not one of complete idleness, from the stand- 
| pane of the job as a whole. The project supervisor testified that 
‘oe contractor DEOHane a Limited work. force, to the Job, and that at the 


“ “4 Appellant’s president, Mr. A. RF, Keller, was the appellant's only witness at the hearing. 
He had never been on the job. Mr. A. LJ ohnson, who was thie appellant’s superintendent 
on the project throughout the. work, was not made available at the hearing. | It was _ 
explained by Mr, Keller that he was needed elsewhere to bid on another job. ae 
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beginning of the on the superintendent, informed ue that speek 
lant’s schedule was first to work.on the trails at Pinelands and Royal 
- Palm, next to construct the comfort stations at Royal Palm, and then 
to proceed with the work at: Flamingo. At.a “pre-construction” 
- conference. the superintendent advised Government representatives 
that he would defer. work at Flamingo until the: fill was ready and 
commence work at.one of the other areas. The.superintendent appears 
~ to. have considered that the delay in. completion of the fill was not — 
a-matter of moment since he seems to have neither protested against 
it, nor filed a claim. on account of it, nor even, informed. appellant’s 
| management. of its occurrence. There. ig no specific evidence of dis- 
‘continuance of work or idleness of men or equipment during the 
interval between delivery of the re- -ordered piling and completion of 
the fill at. Flamingo. Nor is there any specific showing that acceler-— 
ation of performance to the degree necessary to make up for any time 
lost during. that interval would have caused the job to be more 
expensive than it would have been if the site had been ready when the 
- notice to proceed was issued. Appellant, in short, has failed to bear _ 
the burden of proving that the duration of any part of the job - 
was necessarily protracted for an unreasonable period Pye) the 
incompleteness of the fill at Flamingo. 

There is a. similar lack of proof with respect to the existence of 
such an act or omission on the part of the Government as is contem-. 
plated by Clause 36. A: “Suspension of Work” clause is not a general 
“pay for delay” clause, and ordinarily may be invoked only when the 
delay, in addition to. being unreasonable in duration, is caused. by 
circumstances that amount to either an express or a de facto suspension © 
of work by the Government.’ A contractor ordinarily is not entitled 
to payment under a “Suspension of Work” clause for a delay or hin- 


drance caused by another contractor who has failed to perform work at 


the site on schedule, cunless the Government has represented or prom- 
ised that such delay or hindrance would not occur.6 A. leading case, 


‘in which relief under a “Suspension of Work” clause was denied. a 


contractor whose work had been delayed by site unavailability, states: 


Appellant. knew when. it.entered into this contract that it; could not begin 
wark until the site had been graded by. another contractor. We think it assumed 
the risk of delays by. that contractor not. caused, by an act of the Government 
in its contractual capacity. . a ae 

* ge ie * age : ~ 

As noted above, appellant was advised of a plan for accomplishing work 

to..be done by- many: pends, which of. necensi ty was: subject. to change as con- : 


BT, ‘C. Bateson Oonatruction. 00. on motion for reconsideration), ASBCA No. 5492 
(September 80,: 1960); 60-2 BCA par. 2815. 

_* Paccon, Ine., ASBCA. No. ALE, (February 21, 1963), 1963 BCA par. 3686, 5. Gov. 
Contr. par. 239.° : ee, Snips p edhuee’® 
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- ditions required. We are of the opinion that under its contract appellant 
assumed this risk, and that the contracting officer was not ane any acs 
to issue a suspension of work order for the period: in. question.” 
The contract involved in the present appeal contains no’ express 
promise or representation that the fill in the Flamingo area would be 
- ¢ompleted before the bid was accepted or notice to proceed given. 
The fact that the fill had not been completed would have been obvious 
to anyone investigating the site during the bidding period. Such a 
pre-bid investigation was, in fact, made by appellant’s superintend- 
_ ent. ’ No evidence has béen. fired’ to show that, at the time when the. 
investigation was made, it would have been: reasonsble’ for appellant 
to contemplate that the site would be ready by the time of aéceptatice 
or‘notice to proceed. “No evidence has been offered to show that after 
the: ‘making of the investigation the Government did anything” which 
would tend to delay placement of the fill: Thesé circumstances 
clearly negative the existence of an implied promise or representation 
that the fill would be completed’ before the bid was accepted or notice 
to proceed given. On the contrary, they lead fairly to a conclusion 
- that appellant in submitting its bid assumed ‘the risk that the con- 
tractor for the ‘fill might not have the site ready by the time when 
appellant would want to initiate construction at F lamingo. i 

In the course of the hearing, frequent references were made to a 
65-day delay i in site availability. These references présumably com- 
bine the 30-day time extension granted by Change Order No. 1 and. 
the 35-day time extension granted by Change Order No.2. The latter 
order, ‘however, extended the time for performance because of a sup- 
posed hindrance to the appellant caused by another contractor’s con- 
struction of an access road at the Long Pine Key area, and makes no 
mention of any delay at Flamingo. 

There is virtually nothing in the record to show how the appellant’s 
work at Long Pine Key was affected by this other contractor’s access 
road work. Paragraph 6, “Other Contracts,” of the contract’s Spe-_ 
cial Provisions reserves to ‘the Government the right to let other con- 
tracts in the area, and requires each contractor (1) to afford other 
contractors reasonable opportunity for the execution of their work, 
and (2) to properly connect and coordinate his.work with that of 
others. ‘The Government’s architect-supervisor apparently was very 
generous m making his recommendation for granting the 35-day 
time extension, since he testified, in response to questions by 
appellant’ s counsel , concerning that pxbension as follows: 

‘ A. In my opinion, the delays for the project were not: the: Govaruniatits prob- 


lem. It is the way Mr. J ohnson or the Kennedy Construction Company handled 
the work. “NOW: when he is running out of time hei is seeking more, time.. Ne ow, 


“a gohn a Johnson é Sons. Ine., ASBCA No. 4403 (February 11, 1959), 59-1. BCA par, 
. 2088, 1 Gov. Contr. bar. 199. 
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we: ue that in: the course. of. constructing, the comfort qatar at Long: Pine, 
we had another contractor in the field. We also ‘know that he could have done 
his work, he could have: brought somebody in ‘there and he pourd have done his 
work, and gone over the road system to do this work. 
‘So it was really . not a pig problem for him. But. nevertheless, ‘this was in the 
way. So Mr. Johnson agreed to stay out of 'tthat-area. He didn’t need to. go into 
that area while he was doing the trail shelter. 
So the time the contract began, the 234, and the time that Redland 1 got Sut of 
there amounted to approximately 35 days. So, again,. because of the delay which . 
in my ‘opinion was the result es the areas we 6 compensated: seat, Soe him 
have this extra-time. - PONS 
Thirty-five days was on the Long Pine Key? 
Long Pine Key for the comfort stations, right. 

‘And Redland was in there and hadn’t finished its work? 
Hadn't finished it completely. 
And so Kennedy agreed. to stay out of there until they finished it éiunpistaly ? 
No, no. - He was in there, even while the work was being done. < 
-Q What was the delay about? 

A. It so happened that he needed time. He was delaying the job on his own 

and the fact that he was unable to complete the job, he was running over the 

contract time. He kept requesting, . in two or three letters, kept requesting time. 
So we felt that: we might compensate him by this EDac cular problem of Redland 
being there. 

Actually he was there. We have reports showing when he was there. 

Q Without belaboring this point, you: also wrote a ‘letter of ‘February 3d 
_ recommending they get an extension of time because of the delay of another 
contractor? ? 

A. We used that béeeause he was delaying it, 7 feél: ‘not able to handle une job 
sn cienuly as. he should have. . 

‘Q Who is that? | eee 

A Mr.. Johnson. 4 

_ Q So, in order to. help hin out— 

A Right. 

Q You gave something which was: . somewhat: questionable? - belt 

A Right: ‘There was.a question, and we:-gave him the: benefit of the doubt. 
- This isthe - type of thing: that was agreed upon, .in the course: ‘of construction, : 
by your representative in the. field, and by me Fepreeenune in the field. This 
had to be: worked out. . i 
. Q That is-how you worked it Suk on this basis? 

A Yes, sir. 

Q Then you wrote those letters:to help pbimout? . 

A That is correct. a 


>POPOPO 


In any event. the fact that extensions of time for performance were 
i granted by the contracting officer is not a significant factor in: this 
appeal. The standards prescribed by the contract for the granting 
of extensions of time are by no means the same as the standards ap- 
plicable to the allowance of monetary compensation for delays of the 
Government.* . _ The foregoing excerpt. from. the testimony | clearly 

* Robert H. Lee & Oo. ¥. United States, Ct. Cl. No. 252-60 (January 24, 1964); Hlec- 


trical Builders, Inc., IBCA-406 (August 12, 1964), 1964 BCA par. 4377; see Common- — 
wealth Electric Co., IBCA-410 (October 12, 1964), 71 ID. 365, 1964 BCA par. 4475. 
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shows that the considerations which induced the architect-supervisor 
to recommend that time extensions be granted were quite dissimilar 
from those. which govern - ‘the allowance of monetary compensation 
under a “Suspension of Work” clause. In. the circumstances,. the 
mere granting of the time extensions ‘is insufficient to. ee eee the 
deficiencies in appellant’s proofs =. - 
__ The Board concludes that there is no bages for a finding that shee 
the incompleteness | of the fill at the Flamingo. site or the concurrent 
access road construction at. the. Long Pine. "Key. site amounted to a 
suspension, delay or a of work within. the meaning. of 
Clause 36. : So oe 
~Conelusion 


For the reasons Set forth ice the appeal is ‘denied. 
sah oun J. Bess, i ember. 
T Concur: ee ge Te, A ae I Concur: | . 


: Dan F. Rarzman, Chairman, | 
| Hourserr J. Suaveuter, Deputy Chairman. ae 


UNION ee RAILROAD ooMtPAN 


A-29807 | 
A-29686 Decided February 16, 1965 


Oil and Gas—Railroad Grant Lands—Rights- of-Way: Nature of Interest 
Granted—School Lands: Mineral Lands | 
“The. Secretary of ‘the Interior has authority under the act of “May ot, 1930, to: 
dispose of deposits of oil and gas underlying the right-of-way. granted to the 
*. Union. Pacific Railroad Company pursuant to the acts of July 1, 1862, and 
July 2, 1864, even though the lands traversed apy the ey sma Js were later 
-" granted to a State as school lands. ° Be 


APPEAL FROM THE BUREAU: OF LAND: MANAGEMENT 


Union Pacific Railroad Company has appealed to the Secretary of . 
the Interior from decisions dated May 1 and June 12,1962; by which | 
the Division of Appeals of the Bureau of Land Management vacated | 
one decision and reversed another of the land ‘office at ‘Cheyenne, Wy: 
oming, inviting bids on royalty or ‘compensatory royalty to be paid. on 
production of oil and ; gas from railroad right- of- -way ‘land within the 
E14 and the SW, séc. 36, T. 19'N., R. 99 W., and, among other lands, 


the. N14. and the SW14 sec. 16, T.. 18N., R. 99 W. , 6th P.M, Wyoming. ae 


SP be aera are Okan Me eee Se ee CA pty eS dese EDD aE a ie Lee 
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The detisiode of ne Division, of Ap peals: were ‘based’ on the apourid that — 
the mineral estate in the right-of-way land is vested in the State of 
Wyoming by reason. of the State’s acquisition of other land i in sections | 
36 and 16 not included in the right-of-way.. 


The land in section 36 was included in a plat of survey ies a 


‘December 20, 1884, and. the Jand in section 16 in a plat of survey ap- 
. .proved. September 8, 1877, both plats. showing the center line of the 
-. proposed railroad to ‘bs built by the Union Pacific Railroad Company — 

pursuant to the acts of July 1, 1862, 12 Stat. 489, and July. 2, 1864, 13 
‘Stat. 356. . Thereafter, on July 10, 1890, the Territory. of. Wyoming 
achieved statehood, 26 Stat. 929, at.a time when the land in the sections 
was not known to be mineral in character. Under the. terms of the 
Statehood: Act, the State took title to sections 16 and 36.in.each town- 
ship: within the State.as school sections.: By « deed, dated. April 15, 1950, 
the State of Wyoming conveyed to. the: -United. States. the. NEY, | 
NEYSWi4, SWi4SW4, and NEWSEY, of section 36, reserving, how- 
ever, all minerals to the State. By deed dated May 31, 1938, the State 
conveyed to the United States all of section 16 with a reservation of all 
minerals. On October 2, 1952, the State of Wyoming leased. all. of 
sections 16.and. 36 for the removal of oil and gas to Raymond Chorney 
who assigned his lease to Gulf Oil Corporation. It appears that the 
- lease made: no mention of the Union Pacific right-of-way traversing 
the school sections and the acreages indicated are those of the full 
sections less exceptions not material here. _ 

In 1954, the United States brought an action-in the Federal disteibe 
court for Wyoming seeking to enjoin the Union Pacific Railroad Com- - 
pany from using its right-of-way for the purpose of removing gas, oil, 
and other minerals and asking: that title to minerals underlying the 
right- of-way be quieted. in the United States.. This litigation termi- 
nated ina decision of the United States Supreme | Court holding that 
under the. language of the granting act of July 1, 1862, supra, which 
excepts | mineral lands, the grant of the right-of-way excepted t the min- 
eral interest. United States v. Union Pacific R.R., 353 U.S. 112 


(1957). In résponse to the subsequent request of. the Union Pacific. 


Railroad Company, proffered after the establishment of oil production 

in the Patrick Draw Field within which sections 36 and 16 are located, 
the land office in Cheyenne issued two separate invitations.to the Union 
Pacific Railroad. Company, as owner. of the right-of-way, and Gulf 
Oil Corporation, as lessee of land adjoining the right- -of-way, for bids 
on the amount or ‘percentage of royalty to be paid on oil and’ gas pro- 


duction from the right-of-way in the:event-of an award of a.lease to. 


Union Pacific on the right-of-way land and’ on‘the amount: or percent- 
age of compensatory royalty to.be paid by Gulf. for extraction of oil 
and gas under, the right-of-way from’wells oh the adjoining land under 
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the act of tay: 1, 1930, 46 Stat. 373, 30 U. S. C. §§ 301-806 (1958). 
Union Pacific éibinitted a bid in the amount of the minimum royalty 
acceptable but Gulf appealed, asserting’ that the United States has no. 
right, title, or interest in the minerals within the right-of-w ay because 
- such minerals were vested in the State of Wyoming at the time of its 
admission to the Union: It contended that by the Statehood Act every 
incident of a fee simple title to the school sections held ‘by the United 
States on July 10, 1890; vested in the State of Wyoming, that because — - 
the Supreme Court held’ jn'1957 that Union Pacific has no estate in’ 
- minerals underlying the right-of-way + and ‘it is: undisputed that sec- 
_ tions 16 and 36 were surveyed and not known to-be mineral on July 10;. 
1890, the minerals underlying the right-of-way passed to the State by 
virtue of the school grant in the Statehood Act. It asserted that the 
| Department of thé Interior cannot conclusively adjudicate the title of 
the State of Wyoming’ to the minerals but, nevertheless, requested that 
the Department disclaim all right, title, interest, claim, or Leen to 
the minerals, including’ oil ands gas, in the right- of “way ina peas 
“The Division of Appeals agreed that upon the admission. of dhe State’ 
of Wyoming the State was vested with whatever: ‘rights i in ‘sections 16 
and 36 ‘the United States possessed at~that: time and that, since the 
United States had not divested itself of mineral rights-in the right-of- 
way land; full’ title, both ‘surface and subsurface; to ‘sections 16 and 
86 passed to the State subject only the nent Ewa held by Untion' 
Pacific. | 
In. its. ey to the Secretary, 'Gitiot Pacific oonleiae that. the 
United States has the full right, title, and intérest in minerals under- 
lying the right- -of-way and thus ‘has full authority to call for royalty: 
bids and to issue leases. It'predicates this conclusion pon the conten-. 
tions that the Supreme Court did not hold in United States v: Union: 
Pacific R.R., supra, that Union Pacific. has: ‘only an easement of the 
same Ses as the grants of rights-of- -way under the act of March 3, 
1875, 18 Stat. 482, 43 U.S.C. $8 934-939: (1958), and that there is no 
precedent for: the assumption of the Division of Appeals that it fol- 
lows as a matter of course that minerals in right-of-way land pass to 
the patentee or grantee of Jand traversed by the right-of-way. 
The question thus presented by this appeal is whether the Secretary 
of the Interior has authority to dispose of oil‘and gas deposits in the 
Union Pacific right-of-way under the act of May 21, 1980, ‘supra, as 
property of the United States, or * whether the Secretary lacks such 
1 This Utigation: did . not. relate to obs: and iron ane: the judgment entered punsiant to 
the decision of the Supreme Court declares expressly that it does not’ purport to determine 
the rights: of the parties with respect to the ownership of or right to’ remove coal and iron .- 
deposits in and from. the right-of-way and.is. without _prejudice,. as far ag. issues relating. 
to. coal and iron deposits are. concerned, to the: rights of either party. ‘This reflects: the 
_ language of section. 4 of ‘the act of July 2, 1864, supra, which expressly excludes - coal and 


iron land from the term’ “mineral land” ag used in the act. Subsequent. references. in this 
decision to minerals are to be read with this qualification as to coal and iron. - 
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auithority, hens ‘the minerals retained by the United States sider the 
railroad grant subsequently. passed { to the State of Wyoming under the 
school grant, to the. State of the Jegal : subdivisions traversed by. the 
right- of-way. - | 
Until the. 1957 eaaan. in " Unlled. States v. Union Pacific: RR., 
supra, the appeal would have presented. no novel problem. The nadir. 
of a railroad’s interest in, its right-of-way had. been the subject, of 
extended consideration in cases which set out all the principles perti- 
nent to the disposition of this conflict. It seemed settled thatthe. . 
railroad right-of-way acts gave the railroads a limited fee in their 
rights- of-way subject to a possibility of reverter to the United States; 
that neither the railroads under the grants. of the rights-of-way no 
the railroads, the States,.or other grantees of the lands through which 
the railroad rights-of-way passed: received the rights to exploit the oil 
and ‘gas underlying the’ rights- of-way;and that: thé United’ States 
. alone could dispose. of the oil and gas and then only pursuant. to the 
act of May 21, 1930, supra. A. Otis Birch and M. Esteile C. Birch 
(On Rehearing), 53 LD, 340 (1931) ; State of Wyoming, 58 ID. 128 
(1942); Solicitor’s opinion, 58 I.D. 160 (1942) ; Phillips Petrolewm 
Company, 61 T.D. 93 (1953), and cases cited therein. - . 
| ‘It is true that’ in’ Great Northern Ry. v. Unrated States, 315 US. 269, 
(1942), the Court held that rights- -of-way granted under the act of 
- March 3, 1875, supra, are easements only, not fees, and confer no right 
in’ a railroad to oil and other’ minerals underlying the right-of-way. 
and that the United States was entitled to an injunction enjoining 
the railroad from’ using the right-of-way for the purpose of drilling 
for or removing oil and gas underlying the right-of- -way insofar as” 
it passed through tracts owned by the United States. The Depart- 
ment, however, ‘held that that decision did not change the rights of a 
State to minerals underlying the Union Pacific right-of-way granted 
by the 1862 act'in lands which had passed to the State under its school 
land grant. State of Wyoming, SUPT, . 
In United States v. Union Pacifie R.R., supra, the Cour held that 
the United States was entitled to an injunction enjoining the railroad 
from drilling for oil and gas on. the * ‘right-of-way” granted to it by 


the acts of 1862 and 1864; supra. ' It held, contrary to the conclusions 


- of the courts below, that in view of the exclusion of mineral lands from 
the grant to the railroad and the ‘public policy of the times the grant 
did not include mineral rights. In disposing of the railroad’s claim, 
it pointed out that, even though a Tight- -of-way may at times be more 


than an easement, it did not follow i in such a case that the owner of 


the right-of-way was given the mineral rights as against the United 
States. The dissent would have affirmed the decisions below plang 
that the ee of the p Mehl or way. aneluged the minerals, : 
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- The Union Pacific case has settled the eoniiick between che railroad 
and the United States over the rights to subsurface oil and gas and» 
other minerals in favor of the United States. This appeal raises anew 
the issue of whether these rights. remain in the United States or pass 
- tothe subsequent patentee or grantee of lands traversed by the railroad. 
‘As we have seen, when the limited fee concept reigned unchallenged, ; 
the Department and the courts held repeatedly that a subsequent 
grantee or patentee of stich lands took no right whatsoever i in the right- 
of-way.. The Supreme. Court i in. WN orthern Pacific hy. \ y. - Townsend, 
190 U.S. 267, 270, said: 

At the outset, we premise that, as the grant of the right of way, he filing of 
the map. of definite location, and the construction of the railroad within the 
quarter section in question preceded: the’ filing of the homestead entries on such 
section, the land forming the right of way. therein was taken out of the category 
of public lands ‘subject to preemption and. sale, and the land department was 
therefore without authority to convey rights therein. It follows. that. the home- 
steaders acquired no interest, in the land within the right of way because of the 

fact that the grant. to them was of the full legal subdivisions, 


‘While this reasoning no o longer applies to lands creased ie a, “right- 
of-way granted under the 1875 act, supra, and the Department recog- 
nizes in such cases that mineral rights go to the subsequent patentee 
subject to the dominant rights of the railroad right-of-way,’ the Union 
Pacific case, supra, did not hold that a pre-1875-right-of- “wey, had no 
_ more effect than one granted under the 1875 act. 

On the contrary, a comparison of the Great NV. orthern devcion and | 
the Union Pacific decision demonstrates that the Undon Pacific case 
left unaltered the rule that a right-of-way obtained. under the 1862 
- and 1864 acts, supra, separated the land from the public domain and 
that subsequent grantees of lands traversed by the right-of- -Way gained 
no rights in it. | 
In Great Northern Ry,, supra, the ‘Sunrane Court required. the 
United States to show that. it had retained: title to certain tracts of 
land through which the right- -of-way passed and limited. its judgment 
_tothose tracts. 315 U.S. 262, 279-280 (1942). | 

The Union Pacific opinion, however, is devoid of any cohen to a 
requirement that the United States own any land crossed. by the right-. 
of-way as.a prerequisite to a judgment ; in its favor. This. omission 

is particularly striking because the case was tried on stipulated. facts, 
one of which was that the title to the minerals in the particular tract, 
the subject of the litigation, the N14NW1, sec. 24, T. 18 N., R. 68 W., 
6th P.M. , Wyoming, which was crossed by the TehiOe wae was in: 
_ the United States. Yet, despite this limitation, the judgment of the’ 
district court, upon the judgment and mandate of the Supreme Court, 
en] joined the railroad trom: drilling for or removing oil and-gas and 


2See: Northern Pacific Ry. v: United States, 277 BF, 2d: 615. (10th Cir. -¥960) ; ‘Chicago | 
& Northwestern Ry. v. Continental Oil Co., 253 F. 2a 468 (20th Cir, ABBE): 


7) “UNION PACIFIC RAILROAD. COMPANY Pe Bok: 
: i * _ February. 16, 1965 . | 


other minerals in. and underlying “the right- -of- _way or sneer ites 
pursuant to the Act of July 1, 1862,” and quieted the title of the United 
States. to the oil, gas, and other minerals in and underlying “said 
_ right-of-way.” ‘The judgment was thus in terms applicable to the. 
entire right-of-way and it has been so > construed by the railroad. See 
appellant's brief, pp. 6-7. _s . 

That the Supreme Court did not sntend to > change the settled aw 
governing the rights of. subsequent 2 grantees or patentees of lands tra-— 
versed by the right-of-way seems apparent from its. discussion of. 
Northern Pacific Ry. v. Townsend, supra.. There it was held that-a- 
subsequent homestead. entry could not be.established, on. the railroad. 
right-of-way after-the. right- -of-way had been located and: the tracks 
laid, and that: the railroad had. in effect been granted a. limited. fee 
subject to an. implied condition of reverter. While in Union Pacifie 
the Court held that the Townsend. case did not settle the question | of 
ownership of the underlying minerals ‘between the railroad-and the © 


» United States, it did not say that the Townsend and other “limited fee” - ae 


cases involving pre-1875 rights-of-way were wrong, a conclusion that. 
would have enabled it to dispose of the. major issue. under the holding 
in the Great N orthern Ry. case, SUPTQ. Having held:that, under the. 
granting act and the general policy of Congress, it could not conclude 


_ that the railroad had been given the mineral rights, the; Court. said. 


only :. 


* * * Phe most that the “limited fee’ cases decided was that the patieoaaa 
received all surface rights to the tight of way and all rights apeaene ‘to a. use. for . 
railroad purposes. 353 U. 8. vat 119. - 7: 
Tt did not hold. that the railroad had only an: seeraat.: 
As we have noted, the Court pointed: out. that the limited a cases 
involved conflicts bat weat the railroad and third persons: Here the 
United States, having established its rights to the underlying 1 minerals 
vis-a-vis the railroad, stands 1 in ‘its stead Hemant the subsequent patentee 
or grantee. | ; 
Just as the Court held in Townsend, supra that a Sabeoqucne home- 
~ steader cannot acquire rights against. the railroad, so here the State,” 
‘a ‘subsequent grantee, can acquire no rights against, the United States 
which holds all the interest in the right-of-way not held by the railroad. 
_ Whatever the exact nature of the estate created by the 1862 and 
1864 acts may be, it is clear that it is more than an easement and 
sufficient to take the lands covered by: the right-of-way out of the - 
caeeery of public lands idl ect to further. dispositon. to the State. | 
a. Phat Congress aecamed: that no interest in the railroad. right-of- -way ‘passed to. a subse- 
quent grantee or patentee is evident from the several. statutes: it. enacted. granting: to such ; 
“persons the lands in the rights-of-way upon forfeiture or abandonment by the railroad. 


Act of June 26, 1906, 34 Stat. 482; act of February 25; 1909, 85 Stat. 647, 43 U.S.C, a8 940 - 
~ (1958) ; act. of March 8, 1922, as Stat. 414, 48 U.S.C. shave eee 
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The Solicitor’s opinion, 67 I.D. 225 (1962), on which the decision 
below relied, is not’ to the contrary. It merely held that leaseable 
minerals other than oil and gas underlying rights-of-way could be 
disposed of pursuant to the Mineral Leasing Act, 41 Stat. 487, as 
amended, 30 U.S.C. § 181. e¢ seg. (1958), whether the right-of-way 
-. be Sqneeried: as'an easement or’a “limited fee.” It.did not conclude 

“that minerals underlying the “limited fee” rights-of-way passed with 

a patent of the lands crossed by such a right-of-way. | 
Gulf places great reliance upon the departmental decision in A dilene 
Oil Company v. Choctaw, Oklahoma, & Gulf Railroad Company, 54 
ID, 392 (1984), which held that a grant. by the United States con- 
veying a quarter section of public land over which a railroad right- 
of-way had previously been granted under the act of February 18, 
1888, 25 Stat. 35, carried with it, in the absence of further exception or 
eee vation, the entire interest left in the United States, so that the 
United States no longer had an interest in the oil and gas deposits un- 
der the right-of-way which it could lease under the act of May 21, 1930, 
supra. While the decision referred to prior departmental decisions : 
holding that the grantee of lands crossed by a railroad right-of-way 
had no right to the minerals under it, it did not purport to overrule 
them, but found that in this instance Congress had intended to dis- 
pose of all of the interest of the United. States in the right-of-way, 
including the possibility of reverter, and concluded that the United 
States had no interest in the right-of-way at all. Since it left intact 
prior rulings’on the effect of a-railroad right-of-way on subsequent 
patents-of the lands: crossed by. the right-of-way and was not followed 
or even cited in later departmental considerations of the specific prob- 
lem involved in this appeal (State of Wyoming, supra; Solicitor’s 
opinion, 58 ID. 160, supra), it cannot be considered to have been in- 
tended as a departure from the uniform view of the courts and the 
- Department that the mineral rights under the Union Pacific Rail- 
road right-of-way remained in the United States. It stands, rather, 

solely as an interpretation of as particular limited statute there under 
consideration. . 

Accordingly, it is concluded the Union Pacific case dia not change 
the previously established law that only the United States had the - 
rights to minerals underlying -pre-1875' act. rights-of-way, that the 


oil and gas deposits underlying the Union Pacific right-of-way are 


in the United States, and that the land office properly sought to dis-_ 

pose of them pursuant to the act of May 21, 1930, supra. 

- Therefore, pursuant to the authority delegated to the Solicitor by 

the Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 FR. 1848), the 
decisions of the Bureau of Land bea ees dated aley 1and June 
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12, 1962, are a and the cases remanded for ee precetee 
consistent herewith. 
! , Franx J. ina 

Solicitor. 


SUPERVISION OVER THE COLLECTION, CARE AND DISBURSEMENT 
OF RENTALS PAYABLE DIRECTLY TO AN INDIAN LESSOR OR HIS’ 
LEGAL REPRESENTATIVE UNDER AN APPROVED LEASE OF RE- 
STRICTED LAND 


Indian Lands: Leases and Permits: Generally Indian Lands: Allotments: 
Alienation—Indian Lands: Competency—Indians:. ir a aa 
dians: Contracts—Seeretary of the Interior 


Where an approved lease of individually owned restricted Indian land pro- 
. vides for the direct payment of rentals to the owner or his legal :-represen-: 
tative (guardian or conservator), the rental payments must be treated as 
unrestricted funds as of the time of payment, ut. future or anticipated 
rentals are classed as restricted: property .over which the Secretary of ‘the. 
Interior may recapture supervision over the collection, care and disburse- 
ment. Any action of the legal representative: ‘(guardian or conservator) 
or of the guardianship court ‘to obligate such future-or anticipated rentals. - 
would be ineffective unless. approved by the. Secretary of the Interior. 


M8071 Reb rcary 17, 1965 
(To: SECRETARY OF THE Txrnsion: ; : 


SUBJECT : SUPERVISION OVER THE Cotmmemon, Care anp DisBURSEMENT 
or Rentars Payasie Direcriy To Aw Inpran Lessor or His Lacar 
Representative Unper an Arprovep Lease or Resrercrep Lanp. 
We have been asked to review the Sacramento Regional Solicitor’s 
office memorandum dated January 7, 1964, addressedto the Area 
Director of the Bureau of Indian Affairs, Sacramento, California. 
The memorandum replies to a question raised by the Director of the 
Palm Springs Indian Office on the application, if any, of R.S. § 2103, 
as amended, 25 U.S.C. 8.81 (1958), to contracts made between individ- 
ual Tadians and real estate brokers. This question arises because of . 
the great income producing value of certain restricted Indian lands 
belonging ' to members of the Agua Caliente Band ‘of Mission Indians. . 
~The General Allotment Act, 24 Stat. 388 (1887), 25 U.S.C. § 348 - 
(1958), as amended, and the ‘Mission Indian Act, 26 Stat. 712 (1891), 
as amended, provided for the allotment of lands on the Agua, Caliente 
(Palm. Springs) Reservation in California. These acts state, “and 
if any. conveyenc shall be made of the lands set apart as herein 
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provided, or any contract made touching same, * <x such conveyance 
or contract shall be absolutely null and void.” | 

Also, in the Act for the Equalization of Allotments on the Agua 

| Calienta (Palm Springs) Reservation’ in. California, 73 Stat. 602 
(1959), 25 U. S.C. § 956(a) (Supp. V, 1959-63), it.is stated: 
. Equalization allotments * * * shall not ibe subject to assignment, sale, or 
hypothecation or.to any attachment or levy for claims or debts * * * without 
the written approval of the Secretary, and any such assignment, sale, hypothe- 
cation, attachment, or levy that Dae not been ‘so approves ng 4 the paki snail 
be absolutely null and void. 

Jt ts also provided: by statute that: allotted: iene ends: shall’ not 
be liable to satisfy debts contracted prior to issuing .a patent in. fee 
». simple to an allottee;+ and that moneys derived from lease or salle 
of trust lands shall not be liable for payment of any debt arising. 

during the trust period. without approval « of the wecrebary. of une. 
Interior? ; 
Recognizing: that. legitimate cantaols have a place i in. carrying on 
and managing Indian affairs, Congress has by statute provided a set 
of rules under which valid contracts with. Indian tribes and individual 
Indian allottees can be made. . 

25 U.S.C. § 81, supra, sets. forth requirements for this execution A ond 
approval. of contracts with Indians. and provides: “All contracts or 
‘agreements made in violation of this section shall be null. and . 

void * * *.” -However, the language: of section 81 is limited to-tribes 
of Indians and. individual Indians not citizens of the United States. 
On May 15, 1964, the Regional Solicitor requested our view :on the 
suggestion in his memorandum of January 7, 1964 that 25 U.S.C. 
§ 81 is applicable to contracts made by andividual citizen. Indians or 
by their guardians. We do not, interpret section 81 as having any 
application to contracts made ‘by individual citizen Indians or by their ° 
guardians. It is the trust property that is subject to the plenary con- . 
trol of the Federal Government,’ not the contractual capacity of in- 
dividual citizen Indians. However, the inapplicability of 25 U.S.C. 
§ 81 to a real estate broker contract does not mean that the Secretary 


‘16k # & Provided, That the seeker of the Lnterior may, in his iiaaeean. and he is 
authorized, whenever he shall be satisfied that any Indian allottee is competent and capable 
“of managing his or her affairs at any time to cause to be issued to such allottee a patent — 
in fee simple, and thereafter all restrictions as to sale, incumbrance, or taxation of said - 
‘land shall be removed and said. land shall not be liable to: the satisfaction of. any debt con- — 
tracted prior to the issuing, of such patent..* * ** § 6 of. the: Act of Feb. 8, 1887, 24 Stat.. 
890, as amended, 25 U:S8.C. § 349 (1958).- 

2 “No money accruing from any lease or sale of nana held in trust .by the United States 
for, any Indian shall become liable for the payment. of any debt of, or claim against, such’. 
* Indian: contracted or arising during ‘such trust period, or, in case of a minor, during his 
minority, except with the approval: and -consent.of the Secretary of the: Interior.” “Act of: 
June 21, 1906, 34 Stat. 327; 25 U.S.C. § 410 (1958). 

3 Board: of Commissioners of Creek County v. Sever, 318. U.S. 705, fehearing denied, 319 
‘U.S. T82 (1943), and i vy. United States, 297 FF, 24 460; cert. den., 369° U.S. 876. 
(1962). vod 5. gk . ~ 


me | 
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lacks ey to invoko protective measures to safeguard the Indian 
- Interests. : 

We agree swith ie Regional Solicitor that (1) he. permenant 
of a guardian or-conservator under séction 4 of the Act for the Equal- 
ization of Allotments on the Agua Caliente (Palm Springs) Reserva- 
tion in California, supra, does not disturb the trust character of an_ 
_ allotment or. the trustee responsibilities of the United States with 

respect to an allotment,.and (2) any contract or approval thereof. 


by court decree-or any. court: decree which operates or purports to - 


burden future income from an allotment’ in a way similar to.the 
creation of a lien is ineffective under 25. U.S.C. §§ 348, 410 and 956 (a) 
supra, without the approval of the Secretary of the Tntarior- 

It was anticipated atthe time of the enactment ofthe Act for the 
Equalization of Allotments on the Agua Caliente (Palm Springs) 
Reservation in California, supra, that some of the allottees could be 
expected to receive a sizable income from long-term business. leases 
and that many of the allottees (a majority of whom are minors) 
lacked experience in handling their own affairs. The Secretary. must 
invoke, to carry out the trust responsibility imposed by the various 
cited statutes, the eppentment of a guardian or conservator under 
25 U.S.C. § 94, which states: : 

. The Secretary shall. request the appoihtment of a punieaion: of the estate of . 
all minor allottees and for those adult allottees who in his judgment are in — 
need of assistance in handling their affairs in-accordance with applicable State 
laws. before making. vay. equalization allotment | or. payment to such persons. 
~ It is this provision which prompted the question raised | by. the Direc- 
tor of the Palm Springs Indian Office regarding payment toa guard- | 
ian, with State court approval, of a real estate broker’s fee to be taken. 
out of future lease income to be derived from leases.of trust lands. 
A guardian. or conservator appointed under 25 U.S.C: § 954acquires 


no authority. incompatible with or in derogation of the Secretary’s — 


responsibilities. .The guardian has no authority to lease or to burden: 
a trust-allotment save as authorized and approved by the Secretary, — 
and the only property of the ward that.can be deemed to be within 
the control of the guardian or conservator, which derivés from al- 
--lotted trust. lands, would be lease: rentals or other income therefrom 
which has been ‘paid to the guardian or conservator in accordance 
with the. terms. of a lease or other contract. bearing the. requisite 
approval of the Secretary. - 
In the case of Chisholm v. House, 160 .F. 2d 632 (10th Cir: 1947 Ds it. 
was held that lease income paid directly to the lessor or his represent- 
_ ative in accordance with the terms of an approved Indian lease of . - 
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restricted land must be classed as areerictad property. The reason- 
ing of the court was that the restrictions were removed by the Secre- 
tary’s regulations, thus leaving the United States without standing 
_to sue for an accounting of such income. The rationale of the decision — 
is that the Secretary could provide by regulation for retention of the 
right to sue for breach and could also provide for recapture of Federal 
supervision over the collection, care and disbursement of lease income. 
As a result of this case the Department’s regulations were revised 
_ and now contemplate suit by the United States for breach of contract 
(25 CFR 181.5(g)'(1)) and also provide for discretionary recapture of 
supervision over the collection, care and disbursement of income (25 
CFR 131.5(h) (2)). The latter provision of the regulations, which is 
required to be contained in each lease, conclusively shows that a guard- 
ian’s authority under a direct-pay lease cannot be extended to embrace 
future income without the approval of the Secretary. Otherwise 
stated, a guardian’ s authority over lease income attaches only upon its 
receipt by him in accordance with the terms of an approved lease. 
Future or anticipated 1 income under a direct-pay lease is subject to Fed- _ 
eral supervision ‘and cannot, under 25 U.S.C. §§ 348, 410 and 956(a), 
be burdened or subjected to the satisfaction of any in without the 
approval of the Secretary of the Interior. It is settled beyond debate, 
of course, that the direct income from a trust allotment partakes of | 
the character of the corpus of the allotment itself and is subject to all 
the authorities and responsibilities of the trust undertaking relating to 
the allotment itself. United States v. Capoeman, 351 U.S. 1 (1956). 
It would necessarily follow that any action of the. guardian or of the — 
_ guardianship court which undertook to bind lease income not yet in 
the hands of the = would be ineffective unless approved by the 
Secretary. 

To summarize, it is our view that income from iedsvadimally owned 
trust property paid directly to a guardian in accordance with the terms 
- of an approved lease must be treated as unrestricted funds; but that 

future or anticipated income, not yet paid into the hands of a guardian, 
is classed as restricted property. Among the remedies and procedures 
available to safeguard the Indian interests are the following: 

1. The institution of appropriate proceedings to set aside any action 

which purports to create a burden against future 1 ‘income in violation 
of the statutes cited above. | 

2. Appearance in guardianship proceedings in connection with hear-_ 

ings on petitions for allowance of fees and expenses. This is the type 
of action to which reference is made in the Assistant Secretary’s letter 
of July 9, 1968, to the Chairman of the House Committee on Govern- 
ment, Operations. 

38. Resumption of supervision over the collection, care and Sapa: 

ment of lease income as authorized by 25 CFR 131.5(h) (2). - 
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It is believed that the foregoing will serve as. an aid in delineating 

the respective spheres of authority and responsibility of the guardian. 

and the guardianship court on the one hand, and the Secretary of the 

Interior on the other. Manifestly, there-are administrative decisions © 
to be made which are beyond the scope of this memorandum. 

| | ‘Frank J. Barry, | 
Solicitor... 


ROGER F. WARD 
ae es ae 4 : 
| __.. GORDON ¢. HARRIS. 
A-29243 Decided February 23, 1965: 


Reclamation Homesteads: Genevally—Reclamation Lands: eechedee 


"Under the act of August 13,1953, a reclamation homestead entryman whose 
farm unit is found:to be insufficient to support a family is entitled. to. re- 


linquish his entry and to make a lieu entry.on the same or another reclama- pee 


tion project. or to obtain an amendment of his entry by the addition of 

. sufficient adjacent irrigable land to constitute a farm unit which will support 
a family, and he may have his residence, improvements, and cultivation on 
the original entry credited as performance of the requirements of the home- 
stead and reclamation law on the lieu or amended entry. 


Reclamation Homesteads: Generally—Reclamation Lands: Exchange — 
Where a reclamation’ homestead entryman relinquishes his .entry and subse- 
quently -contracts to sell the improvements but reserves the right to farm 
the entry during the following crop season, he is not disqualified from mak- 
ing an exchange entry under the act of August 18, 1953. 


Reclamation Homesteads: Cancellation—Reclamation Lands: Exchange 


Where a reclamation homestead entryman has met all the residence, improve- 
ment, and cultivation requirements under the homestead laws and then re- 
linquishes his entry and makes an exchange entry under the act of August 18, 
1958, it is erroneous to cancel the lieu entry on the ground that he is not 
living on the entry and ad not have a bona fide intent to make the entry 
his. home. 


Reclamation Homesteads: Generally—Reclamation Lands: Generally 


An entryman who first makes a proper entry in one reclamation project and 
then acquires another entry in a different project, both of which entries to- 
gether have more than 160 irrigable acres,:can dispel any possible objection 
to his. first entry under the excess acreage provisions fe the reclamation law 
by disposing of the second entry. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Gordon C. Harris has appealed to the Secretary of the Interior from. 
a decision dated September 11, 1961, by, which the Bureau of Land. | 
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Matagement: ‘affrmned @ aaah of a hearing examiner canceling his 
reclamation homestead entry in the North Side Pumping Division of 
the Minidoka Project in Minidoka County, Idaho. ' ; 

The record shows that Harris held reclamation homestead entry on | 
~ Farm Unit “C” in the Riverton Project in Fremont County, Wyoming, 
_. previous to March 5, 1954, when he relinquished that entry in order to | 

qualify himself to maké a lieu entry pursuant to the act of August 13, 
1958, 67 Stat. 566, 43 U.S.C. § 451 e¢ seg. (1958). On March 29, 1954, 

Favs and his wife, Ina Mae Harris, entered into a contract with 
. Buress P. White for the sale of the improvements on Farm Unit “C” 
and White’s assumption of their obligation on a water facility loan 

and charges for leveling on the farm unit, reserving, however, the 

_ right to farm the unit during the 1954 crop. season, to pay. all water 


a charges, and to retain possession of the premises until December 20, 


1954. White subsequently obtained an amendment of his adjoining 
farm unit, for which he had received a patent dated February 12, 1954, 
to inciuda a portion of Harris’ relinquished unit. The amended unit 
was designated as Farm Unit “H.” A supplemental patent for the - 
land added by the amendment was issued to White on August 14, 1956. 
~. . Meanwhile, Harris applied for a farm unit on the Minidoka: Proj ect, 
and on September 27, 1954, his entry on Farm Unit “B” was allowed. — 
In December 1954 it Gocams apparent that White was unable to 
obtain a loan of the $5,000 which he was obligated to pay the Harrises 
for their improvements on Farm Unit “H.” Accordingly, Harris 
entered into a new contract with White on December 9, 1954, in which. 
he agreed to purchase White’s improvements on his original entry, . 
to assume ‘his obligations. on a water facility loan, charges due for 
leveling, State and county taxes, and a sum due on a steel granary, 
and to proceed with the acquisition of the amended farm unit. There - | 
is no record :of the cancellation of the earlier contract. with White, 
but the parties seem to have regarded it as canceled by White’s in- 
ability to perform. On. December 14,:1954, White gave a warranty 
deed conveying to Ina Maé Harris Farm Unit “H” in Fremont County, 
Wyoming, containing the land in White’s original farm unit and the 
_ land later listed in the patent issued August 14, 1956, to White. 
Ward subsequently brought. a contest against ‘Harris Idaho entry, 
charging that Harris’ interest in the Wyoming reclamation farm unit 
on which construction charges had not been paid disqualified him 
from holding the Idaho reclamation farm unit and that Harris acted 
fraudulently. and not for the purpose of making a home on the Idaho 
entry as alleged in his homestead application. 
Harris answered, admitting the relinquishment of the Wyoming 
entry, the subsequent allowance of the Idaho entry, White’ s amend- 
ment of the Moms ae and the patents issued. to him, the two 
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contracts with White, the conveyance of. Fa arm. Unit Bet described 


as “certain of his patented lands” to Ina Mae Harris.. He. admitted 


that’ the Jand conveyed to Ina Mae Harris is in a reclamation. project 
and that the construction charges on it have not been paid. He al- 
leged, however, that this Wyoming land is the separate property of 
Ina Mae Harris and that both homestead entries are’ governed by 
the reclamation homestead laws of the United States, the act of August 
18, 1953, the act of August 8, 1912, and other Federal laws. ae 
A ieanne was held at hich Harris testified to the facts wécited 
above and that he was then living on Wyoming Farm Unit.“H” and 
farming it and had been doing so since 1955.- He said that he had. - 
“rented the Idaho entry. for $35 an acre since 1955, after an expendi- 
ture of $1,500: to $2,000 for clearing and leveling. He said he did not 


dig a well on the Idaho entry or place any. buildings on it, but built 7 


a permanent. home on.the Wyoming entry in 1958. Hesaid he thought 
he might sometime come to Idaho and farm the entry there, but that 


~- it-all depended on what. his boy. wanted. to do. 


The hearing examiner found the acreage conveyed by White to. 
- Ina Mae Harris is 307 acres, 117 of which are irrigable; and that the 
Idaho entry contains 86 acres, 81 of which are irtigable; and that the 
Harrises.as husband and wife are limited to 160 acres to which irriga- 
tion water may be delivered from. Federal irrigation works. He 
found, however, that the Harrises could divest themselves of irrigable 4 
acreage In excess of 160 acres by relinquishing the excess or by paying 
all He the construction charges against either the Idaho entry or the 


-- Wyoming entry and thus. concluded that the holding of ¢ acreage in 


excess of the limit does not invalidate the Idaho entry. ‘He also 


found that under the act of August 18, 1953, an entryman who re- : 


- linquishes a farm unit and accepts a Tieu. selection 4 is entitled to credit. 


- for residence spent on the relinquished. entry but that he has an obli- ~~ 


gation to make his home on the liew unit. He concluded that Harris 
fad not acted in good faith in maintaining his residence on the. 


» Wyoming entry in the face of his affidavit, submitted with the Idaho’ 
application to enter, that he was making the application for the pur-. 
pose of making the new entry his home, and canceled the Idaho entry. 
‘On appeal, the Division of Appeals affirmed on the ground that 
Harris was never entitled to allowance of the Idaho entry because» 
he did not, in fact, divest himself ‘of the Wyoming entry and that, 
therefore, the Tdaho entry was thus propery canceled. for. want of 
compliance with the. law. 


Under the homestead law (Rev: Stat: § 9989 (1875), 43 U. S.C. § 161 om | 
(1958) ) the privilege of homesteading is.given to citizens who are ~ 


21 years of age or the head of a family and who do not own more — 


than 160 acres of land. It is. assured: that, the allowance of Harris’ 2 
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3 ligmiestond application for the Wyoming entry indicates hig qualifica- 
tion for homestead entry. | And it is not ‘disputed that, when his farm 
unit on the Riverton Project was found to.be insufficient to support. a 
family, he was entitled, under the act of August 18, 1958, to relinquish 
this entry and to select another in the same or another reclamation 
project under the exchange provision of the act or to obtain an amend- 
ment of his entry by the addition of adj acent land, after relinquish- 
ment of other units, under the amendment provision of the act. He - 
chose the first course and did, in fact, relinquish his entry. ‘His 
subsequent application on. the Minidoka Project was proper and the 
allowance of the entry on that project was also proper. And he was, 
. of course, entitled to sell his improvements on the relinquished entry 
to the entryman who obtained possession of them. through amend- 
ment of his farm unit. 
That Harris had the right to farm his original entry for the crop 
‘season of 1954 did not disqualify him from making an exchange entry 
under the 1953 act. _When he applied for the lands on the Minidoka _ 
. Project, he had already relinquished his farm unit and agreed to sell: 
the improvements to White. The pertinent regulation provides: 

* * * No exchange or amendment pursuant to the act will be permitted if the 
lieu unit or amended unit, together with other land owned by the applicant on any 
Federal reclamation project shall exceed 160 acres of irrigable land on which 
construction charges have not been paid. * * * 43 CFR 406-5. (Italic added.) 

A right to farm not involving ownership did not, therefore, Bender 
_ Harris ineligible for the benefits of the 1953 act. — . : 

Accordingly, the conclusion reached in the Bureau of Land Man- 
agement decision that Harris had exhausted his rights under the © 
homestead and reclamation laws by his original entry and his trans- 


actions with White. is incorrect. 


. The hearing examiner, as we have seen, found Harris’ entry invalid 
for another reason, holding that an exchange entryman must “have 
a bona fide intent, coupled with physical presence to make his home 
on the new entry” and that Harris lacked such intent. However, as 

he noted, the 1953 act provides that an exchange entryman 

 # * ® ghall be given credit under the homestead laws for residence, improve- - 
ment, and cultivation made or performed upon the original entry, and if satis- 
factory . final proof of residence, improvement, and cultivation has been made on 
the original entry it shall not be: necessary to submit such proof upon the lieu 
entry. 67 Stat. 566, 43 U.S. OC. § 451 (1958). 

It was stipulated at the hearing that Harris ed complied with the 
~ residence requirements on his original entry (Transcript, page 4), and 
_the hearing examiner found that Harris had. completed the residence, 

-. Improvement, and cultivation requirements on it. ‘Thus Harris could 

transfer to his lieu entry credit for all he had performed on his original 

entry and, having satisfied all the requirements of the homestead law’ 
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on it, me was not. Sblighted to repeat. on. | the lieu. entry any | of the: re-" 
quirements he had. met.on the original, including the establishment 
of a home. In other words, the lieu entry is. to. be treated: as a. sub- 
stitution for the original entry and the entryman is to receive credit 
on the former for whatever he did on the latter. | 
‘Moreover, as the result of the relinquishment of the. farm ‘init, and 
_ through the contract with White for sale of improvements, Harris 
had divested himself of all interests'in his original entry when he 
applied for lands on the Minidoka’ Project... ‘White was not able to” 
perform his part ofthe contract requiring him to purchase the im- 
provements. If White had been able to perform his part of the con- 
tract, Harris would not, in order to protect, his. investment’ in his 
improvements, have bean required to reacquire title. to the amended — 
farm unit... The happenstance that. Harris ended up with: both:an in- 
terest in lands in the Riverton Project and. an entry on the Minidoka. 
_ Project is not of itself sufficient to justify a finding of bad faith in the 
absence of proof that the:result was intended from the beginning. 
While it is obvious that the unscrupulous. might attempt to pervert _ 
the exchange legislation and achieve. unintended results, it. is funda-_ 
mental that the United. States ‘cannot countenance such practices. 
Each exchange alleged to be improper must be examined in light 
of its particular circumstances. Here, we do not find that the facts 
justify a finding that the outcome was part: of a preconceived scheme 
for an entryman. to-use the exchange act as a vehicle to acquire 
‘multiple holdings on several reclamation projects. - 
There remains the problem raised by the fact that Harris might 
have had an interest in the Wyoming reclamation farm unit on which — 
the construction charges were not paid at the same. time he held his 
' Idaho reclamation farm unit. As we have seen, the examiner held 
that, although the excess acreage provisions of the reclamation laws 
-were applicable to the situation, the holding of excess acreage did not 
_ invalidate the Idaho entry. since Harris could either relinquish the 
 _ eXcess or pay all construction charges against the Wyoming entry. _ 
~ Recent: developments make “a resolution ‘of the excess acreage 
‘problem unnecessary. A statute, the act, of March 10, 1964, sec. 1, 
78 Stat. 156, authorizes the Secretary of the Interior to acquire from 
entrymen .or owners, their lands within the third division of the 
‘Riverton Federal reclamation project in» which Harris’ Wyoming 
entry is‘situated. The Bureau of Reclamation has reported that the 
| Harrises have conveyed: their land and improvements i in the Riverton © 
project to the United States and that the deed was recorded, on January 
-29,.1965.. Thus Harris-no longer owns property in. more.than one 
‘reclamation. project and any ineligibility that. acd ‘have existed on 
that account has been removed. , 
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.. Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 FR. 1348), 
the decision appealed from is reversed and ‘the case is Temanded for. 
dismissal of the contest. : 


~Epwarp WEINBERG, » 
Deputy Solicitor. 


SOIL AND MOISTURE CONSERVATION PROGRAM 


Soil and Moisture Conservation —Publis Lands: J urisdiction Over 


The question whether the Department of ‘the: Interior may perform soil 


and moisture conservation operations pursuant to the Soil Conservation. and 
Domestic Allotment Act of 1985 (49 Stat. 163, as. ‘amended ; 16 U.S.C; §§ 590a-— 


-590e, 590f, 590g, 590h, 590i, 590j-590q (1958)),.on a particular tract of 


- -land is. answered by determining. whether the Department. has’ administra- 


tive jurisdiction over the tract. If the tract is under the. Department’s 


administrative jurisdiction, the Department may perform such: soil and 


moisture operations on the tract, even though the benefits of such operations 


“.- aeerue in whole: or‘in part to:other lands'‘not undér the jurisdiction of the 


Department. Accordingly, the Department may conduct soil and moisture - 


~ conservation operations - on. lands under. its. jurisdiction where the primary 


benefits from such- operations accrue to. lands in private ownership or 


-to federally owned improvements which are. under the jurisdiction of other 


Federal agencies. In addition, the Department of the Interior may per- 
form soil and moisture conservation: operations on lands not: under ‘the 
jurisdiction of the Department, provided that, the operations have as their 
primary purpose the protection and benefit: of. lands which are under the 
jurisdiction of ‘the. Department. | 


‘Brorganinstion- Plans = 
- Section 6 of Reorganization Plan No. 4 effective June 30,1940 (5 FR. 


2421 ; D4 Stat. 1234, 1235; note. following 5 U.S.C. §183t (1958) ), trans- 
ferred to the Department of the Interior the full ‘power which was formerly 


: vested in the Department of Agriculture, pursuant to the Soil Conservation 


and Domestic Allotment Act of:1985 (49 Stat. 163, as amended ; 16 U.S.C. 
§§ 590a-5906e, 590f, 590g, 590h, 590i, 590j-590q — (1958) ), with respect to 


lands otherwise under the. jurisdiction of the Department of the Interior. | 
- The. question .whether the: Department.’ of the Interior may perform soil =~ 


: and moisture conservation operations pursuant to the Soil Conservation 


and. Domestic Allotment Act of 19385 (49 Stat. 163, as amended ; 16 U.S.C... 
§§ 590a-590e, 590, 590g, 590h, 590i, 590j-590q (1958) ), on a: particular | 
tract.of land is answered by determining whether the Department has 
administrative jurisdiction over the tract. Ifthe tract is under the Depart- 
ment’s administrative jurisdiction, the Department may perform such soil 
and moisture operations on the tract, even though the benefits of such opera- 


tions acerue in whole or in part to other lands not under the jurisdiction 


of the Department. Accordingly, the Department may conduct ‘soil and. 
moisture conservation operations on lands under its. jurisdiction where the 
primary benefits from such operations accrue to.lands in private ownership 
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or to federally ‘owned improvements which are’ under the jurisdiction of 

other Federal agencies. oe 
Solicitor’s Opinion M-36047 of Aiea 28, 1950. (60 L.D. 488), will not 
be followed to the extent, that it Son Cy: eh these. views. | 


M-36677 be Codie ee . February 23, 1965 
To: Assistant Sronwrary, Pustic Lanp Manacemen. 


SUBJECT: Som: AND Moisture Conservation Proc: 


This is in response to your. memorandum of November 23, 1964, ne 
which you requested my opinion as to whether the Department of the -" 
Interior may conduct soil and moisture conservation operations on | 
Jands under. its jurisdiction. where the primary. benefits from such 
operations accrue to lands.in private ownership or to federally owned — 
improvements which are under: the jurisdiction of. other Hedsrat ae 
agencies. - , 

Soil and moisture conservation operations by the Federal Govern: 
ment are.authorized by the Soil Conservation. and Domestic Allotment | 
Act of 1935. 1” Section 1 of the act? provides that: | he 


It ‘is recognized. that. the wastage of soil and moisture resources on eae 
grazing, and forest lands of the Nation, resulting from soil erosion, is a menace — 
to the national welfare -and that it is declared to be the policy of Congress to 
provide permanently forthe eontrol and prevention : ‘of soil erosion and thereby . 
to preserve natural resources, control ‘floods, prevent : impairment of reservoirs, 
and maintain the navigability - of. rivers. and harbors, protect. public. health, 
public lands. and relieve unemployment, and the Seeretary of Agriculture, from - 


now on, shall coordinate-and direct all activities-with relation to soil-erosion’ aoe ~ 


in order to effectuate this policy is authorized, from time.to tine— 


(1) To conduct surveys, investigations, and research relating to the character 2 


of soil erosion and the preventive‘measures needed, to publish the results of any 
such surveys,’ investigations, or research, to disseminate information concern- 
ing. such methods,. and to eonduet demonstrational ppolects in areas. subject to. 
“erosion by wind or water; : 
(2) To carry out preventive méasures, inelnaing; but. not limited to, engineer- 
‘ing operations, methods of cultivation, the. srowing of vegetation, and ghanges. 


, in use of land; 


(3) To cooperate’ or enter into igrecnionts with, or -to furnish financial or 
other aid to, any agency, . governmental or otherwise, or any person,.subject; to 
such conditions as he may deem necessary, for the purposes of this chapter; and 

(4) To acquire lands; or rights or. interests therein, _by, purchase, gift, condem- ~~ 
nation, or . otherwise, _ whenever necessary for the purposes ‘of this chapter. 


- Section 2 of the act ® provides that mache operations may be 
penonned=s | : : 

149 Stat. 163, as amended; 16 U.S.C. §§ 590a-5906, 5908, “5908, 590h, 590i, 590}-590q a 
(1958). 


216 U.S.C. § 590a (1958)... 
316 U.S.C. § 590b (1958). 
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(a) On lands owned or controlled-by the United States or any of its agencies, 
with. the cooperation of the. agency. having jurisdiction thereof ; and 

(b) On any other lands, upon obtaining proper consent or the neceseaty 
pra or interests in such lands. 

Section 3 of the. act * provides that, as.a “ condition to the extension 
of any benefits under the act to any lands not owned or controlled 
by the United States or any of its agencies, the Secretary of Agri- 
—eulture may, insofar as he may deem necessary for the ss eel of 
_ the act, require— - 

(1) The enactment and [sie]. reasonable safeguards for the enforcement of 
State and local laws imposing suitable permanent restrictions on the use of 
such lands and otherwise providing for the prevention of soil erosion ; 

_ (2) Agreements or covenants as to the permanent use of such lands; and 

(3). Contributions i in money, services, materials, or oniern ise, to any operations 
conferring such benefits. 

_By section 4 of the act, the Sas: of Aeacuiates is authorized 
to secure the cooperation of any governmental agency. Section 5— 
of the act ® directs the Secretary of Agriculture to establish the Soil 

pone eon Service to exercise the powers conferred on him by the 
act. See . 

Section 6 of eorae aoe Plan No, 4 » effective June 30, 1940,’ 
provides as follows: | 

Sec. 6. Certain functions of the Soit Conservation Service transferred.— 

The functions of the Soil Conservation Service in the Department of Agriculture 
with respect to soil. and moisture conservation operations conducted on any 
lands under the jurisdiction of the Department of the Interior are transferred 
to the Department of the Interior and shall be administered under the direction 
and supervision of the Secretary of the Interior through such agency or agencies 
in the Department of the Interior as the Secretary. shall designate. 
The President’s letter of transmittal. ‘accompanying the Reorgani- 
zation Plan, explained to the Congress that the general purposes of 
the changes. effected by the plan were (1) to reduce expenditures, 
(2) to increase elfliciency, (3) to consolidate agencies according to 
major purposes, (4) to reduce the number of agencies by consolidating 
those having similar functions and by abolishing such as may not 
be necessary, and (5) to eliminate overlapping and duplication of 
effort. With reference to Section. 6.of the oa, the President stated 
as: follows: 

Department of the Interior: a: propose: to transfer to the Dees of the 
Interior the activities of the Soil Conservation Service relating to soil and 
moisture conservation on lands under the jurisdiction of the Interior Department. ; 


With respect to private lands, the soil-conservation work of the Federal Govern- 
ment is primarily of a consultative character and can best be carried on by 


_ 416 U.S.C. § 590¢ (1958). 
516 U.S.C. § 590d (1958). 
616 U.S.C. § 590e (1958). 
75 E.R. 2421, 54 Stat. 1284, 1235, note a nOveny 5 U.S.C, §133t (1958). 
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the Deparouene of: Agriculture through cooperation: of the farmers ‘throughout 


‘the country. In the case of. Federal lands, this. work includes the actual appli- 5 


cation by the Government of soil-conservation practices, and is. an appropriate 
function of the agency administering the land. 


Further on in the transmittal letter, the following statement: appears: 


Economies: Functions. may be transferred or consolidated ‘under this Re- - 


, organization Act, but the abolition of functions, is prohibited. _ Congress alone 
can curtail or abolish functions now provided by. law. * * * 

From the foregoing, it is clear that prior to the tenet ot functions 
by the Reorganization Plan, the Secretary of Agriculture had full 
power to perform soil and moisture conservation activities pursuant 
to the Soil Conservation and Domestic Allotment. Act on any lands, 


sf | whether in private or Federal ownership, provided of course that the 


requirements of the act’ were complied with.. Thus, he could perform 
soil and moisture conservation work on private lands not only for 
the benefit of the lands whereon the work was actually performed, 
but also for the benefit of federally owned lands or other privately 


_- owned lands as well. Moreover, there is nothing in the statute which 


“would prevent the Secretary of Agriculture from performing soil 
and moisture operations on privately owned lands for the sole benefit _ 
of federally owned or other privately owned lands. - Conversely, the 
Secretary of Agriculture could perform soil and moisture conservation 
activities on federally owned lands for the sole or partial a of 
privately owned lands or other federally owned lands. ~ | 

The extent to which Reorganization Plan No. 4 transferred the 


authority of the Secretary of Agriculture to the Secretary of the In- 


terior has previously been considered by this Office on two occasions. 
In Solicitor’s Opinion M-30997, of October 25, 1941 (57 ID. 382), 
in answer to the question as. to whether. Reorganization Plan No. 4 
authorized the Secretary of the Interior to conduct soil and moisture 
conservation activities on private lands, it was said that, so far as — 
the responsibility and the authority for performing soil said moisture 
conservation activities in connection with lands under the jurisdiction 
of this Department are concerned, the Secretary of the Interior now 
enjoys all the former powers of the Secretary of Agriculture. From 
the language of the Reorganization Plan and the President’s trans- 
mittal letter, the then Acting Solicitor reasoned that the transfer of © 
authority thereunder must be viewed from the standpoint of'a division 
of responsibility for the protection of lands, based primarily on 
jurisdiction over the lands to be protected, and that the responsibility 
for protection of lands under the jurisdiction of this Department ‘is 
vested in this Department.. He pointed out that: ; 
Such responsibility, if properly to be assumed, must. ‘carry with it certain | 
necessary incidents of authority. <A holding that you are authorized to perform © 
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“soil avid moisture conservation work one on lands under your jurisdiction and 
solely. for the benefit of such lands ‘would so limit you that it would be impossible, 
in the vast majority of cases, to accomplish satisfactory results. On the other 
hand, if you are to protect adequately the lands under your jurisdiction, you 
~~ must have authority to do work on private lands if in any case it appears neces- 


ary, and to do work for the benefit of lands under your jurisdiction irrespective 


of the fact that some resultant benefit may flow to private lands. 

“When so considered, I have no ‘difficulty: in determining asa matter’ of law . 
that you have certain authority’ to > perform soil and our conservation work 
on private lands: * *. *; 

-T am-of the opinion, therefore, that you are now ‘yested with dinthouity to deter- 
mine the lands under your jurisdiction. that are in need of soil.and moisture 
conservation work, and to. initiate and carry on such work regardless of whether 
the work is to be done on pr ivate or public lands. In other words, your author- 
ity is limited to the performance - of soil and moisture ‘conservation work on 
lands under your jurisdiction, or which has as its primary purpose the pr otection — 
and benefit of lands under your. jurisdiction. Once it’ has been determined that 
‘any such land is in need of soil and moisture conservation work, you may pro- 
ceed to carry out that, work regardless of the fact that any or even.all of the 
actual . operations must be. performed on private lands, and of the fact that © 
resultant benefits may flow: to private lands. [Italic added. ie 


In Solicitor’s Opinion M-36047, (60 LD. 436 (1950)), ane then... 
Solicitor was asked whether this Department may properly perform 
_ soil conservation work. on lands under its jurisdiction if the sole or 
chief benefit from such work will accrue to privately owned lands 
contiguous. to, or situated i in the same watershed with, the lands. on 
which the work is done. ‘He replied: rie: 7 : 


Although a literal reading of [section 6 of Reorgeuizstion Plan No. 4] might 
lead to the conclusion that all soil and moisture conservation activities on lands 
under ‘the jurisdiction of this Department, including operations for the benefit 
of privately owned lands nearby or. in the Same watershed, are to ‘be performed 
by agencies of this Department, I am of the opinion that -it was the purpose of 
section 6 of the plan ‘to transfer to this Department only those functions which 
relate to the protection: of ‘lands under the jurisdiction of this Department. 

Section 6, it seems to me, was designed to divide the authority for performing 

- soil and moisture conservation activities between the two Departments on the 
following basis: Operations: looking toward the protection of all lands other 
than those under: the jurisdiction of this Department are to be performed by the 
Department : of Agriculture, while operations for the protection of lands under - 
the. jurisdiction of this Department are to be performed by the Department of 
the Interior. This ig borne out by the President's message in submitting the 
plan to Congress. 

-The same principles which. led ‘the: ‘Acting Solicitor in 4941. to conelude that 
this Department ’ has authority to conduct soil and moisture ‘conservation 
activities on privately owned lands (with the: consent of the owners) only in 
those situations where the primary purpose of: the ‘operations is to protect lands 
under the jurisdiction. of this Department, lead me to conclude that this Depart- 
ment could not properly conduct soil and. moisture conservation dcivities on 
- lands under its jurisdiction if the primary Parner of such 6perations were to 

benefit privately owned lands. 
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I do oe mean to imply that soil and. moisture conservation: activities con- 
ducted by this Department must be solely for the benefit of lands under the 
jurisdiction of this Department and that such activities cannot be carried on by 
the Department if it appears that any benefits, however slight, will flow to pri- 
vately owned lands... However, the chief objective of any soil and: moisture ¢con- 
servation activities conducted by this Department on lands: under its jurisdiction 
must be the protection of the Department’s lands. The test, therefore, is not the _ 
quantum of. benefits that may. flaw to privately” owned Jands, but the purpose 
for. which the activities are conducted. ar 


Asa consequence of this reasoning, the Solicitor then ene on to 
conclude that this Department does not have authority to conduct 
soil and moisture conservation activities on lands under its jurisdiction 
for the. purpose of protecting federally constructed reservoirs, irri-. 


= “gation works, and other telated improvements which are finder the 


jurisdiction of Federal agencies other.than this Department. He 
further concluded that if.the conservation of privately owned lands 
requires the performance of soil conservation work on Government- 
-. owned lands, the Soil Conservation Service is the BEOREE agency to. 
. perform such work. 
In the first of hess two opinions, it was al: and I genie correctly, i 
~ that the. Department of the Interior may (1) perform any and all soil 
and: moisture activities. on lands under. the jurisdiction of the 
” Department of the Interior and (2) perform soil and moisture ‘con- 
‘servation. activities on lands not under the jurisdiction of the Depart- 
ment, provided that the activities on these other lands have as their 
_ primary purpose the protection and benefit of lands which are under > 
_ the Department’s jurisdiction. The Department’s powers in the first. 


= category are expressly conferred upon it by the Reorganization Plan, - : 


while the powers in the second category are implied powers which are 


' necessary and proper for the performance of the powers expressly con- 


ferred. It is axiomatic that functions performed under such implied 
-. powers must have as their primary purpose the furtherance of the 


- powers expressly granted. Accordingly, it was the conclusion of the 
Solicitor that the functions performed: under the powers implicitly 


conferred by the plan must have as their primary purpose the: pro- 
tection and benefit of lands under the Department’s jurisdiction:. . 
But, with regard to the powers expressly conferred by the plan, there 


is no: necessity to apply the “necessary and proper” test. All that is — 


- required. is to determine the meaning of the statute from its-express _ 
terms or, if: ambiguities obtain, from its legislative history. 

In the second opinion, the correct reasoning of the first opinion ¥ was 
improperly applied. The question under consideration: in the second 


860 1.D. 438. Footnote omitted. 
766138654. | 
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opinion was not the extent of the Department’s implied powers under. 
the Reorganization Plan, but the extent of the express powers granted 
to the Department by the plan. Accordingly, the reasoning of the 
first opinion cannot validly be relied on as ground for the conclusion 
that the Department cannot engage in soil and moisture conservation 
activities unless such activities are for the primary benefit of lands 
under the jurisdiction of this Department. Such conclusion can only 
be reached if the language of the Reorganization Plan itself requires 
it, or, if the plan is ambiguous, the legislative history of the plan (the 
transmittal letter) clearly leads to that conclusion. There is no lan- 
guage in either the plan or the transmittal letter which requires such 
a, conclusion to be reached. z 
As wag previously stated, the Department of Agriculture, prior to 


the transfer of functioris by the Reorganization Plan, had full power” : 


to perform soil and moisture conservation activities on lands other- . 
wise under the jurisdiction of the Department of the Interior. - This 
power included the power of constructing: works on such lands for the 
benefit of other lands. Section 6 of the Reorganization Plan explicitly - 
transfers this power tothe Secretary of the Interior. | 

"he functions of the Soil Conservation Service *.* * with respect to soil and 
- moisture conservation operations on any lands under the jurisdiction. of the 
Department of the Interior are transferred to the Department of the 
Interior * * *, i 

Since the power of the Department of  Agrionlbute i is transferred to 
this Department and there are no limitations or reservations on that 
power in the Reorganization Plan, this Department now has exactly - 
the same power as that previously enjoyed by the Agriculture Depart- 
ment, including the power to construct works on lands under this 
Department’s jurisdiction for the full or partial benefit of other lands 
not under the jurisdiction of this Department. To interpret the plan 
as conferring lesser powers to this Department would be, in effect, to. 
curtail or abolish functions authorized by statute, and, as is noted in the 
transmittal letter, such an interpretation is improper. 

Inasmuch as the Soil Conservation and Domestic MieSA ‘Act 
granted plenary power to the Department of Agriculture, and the 
Reorganization Plan transferred that power to this Department with 
regard to soil and moisture conservation operations on lands under the 
jurisdiction of this Department, I cannot subscribe to the view that. | 
_ anything less than the full power which was formerly vested in the 
Department of Agriculture was transferred to this Department with 
regard to operations on lands under this Department’s jurisdiction. 

The express language of.the Reorganization Plan, reiterated in the 
transmittal letter, speaks of soil and moisture operations on any lands 
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under the jurisdiction of this Department; it does not say “relating to” 
lands under the jurisdiction of this Department. The question | 
whether the Department of the Interior may perform soil and moisture 
conservation operations pursuant to the Soil Conservation and Do- 
- mestic Allotment Act of 1935 (49 Stat..163, as amended; .16 U.S.C. 
§§ 590a-—590e, 590f, 590g, 590h, 5901, 590}, ~590q (1958) ), on a particular 
tract of land is steered by determining whether the Department has 
_ administrative jurisdiction over the tract. If the tract is under the | 
Department’s administrative jurisdiction, the Department may per- 
form such soil and moisture operations on the tract, even though the 
benefits of such operations accrue in whole or in part. to other lands 
not under the jurisdiction of the Department. : 

I am of the opinion, therefore, that the Department of the nee 
may conduct soil and moisture conservation operations on any lands 
under its jurisdiction for the benefit of the lands whereon the operations 
are performed or for the benefit of any other lands whether or not they 
are under the Department’s jurisdiction. Put differently, the Depart- 
ment may conduct soil and moisture activities on lands under its juris- 
diction even though quantitatively the.benefits from such operations 
accrue in whole or in part to privately owned lands or to other Federal 
lands not under this Department’s jurisdiction® Solicitor’s Opinion 
M-36047 of August 28, 1950 (60 I. D. 436), will not be followed. to the 
extent that it conflicts with these views. 

In addition, the Department may perform soil ands moisture conser- 


: _vation operations on Jands which are not under the Department’s 


jurisdiction, provided that such operations have as their primary pur- 
pose the protection and benefit of lands under the Henerunents juris- 
diction. : 
_.. In response to-your xiestion: therefore, the Department may 7 conduct 
soil and moisture conservation operations on lands under its jurisdic- 
tion where the primary benefits from such operations accrue to lands 
in private ownership or to federally owned improvements which are 
under the jurisdiction of other Federal pECnclS, : 


Waive J. Barry, 
Solicitor. 


2 ‘In dituetions where soil and moisture activities: are to be eonductad on Jands which are 
within the jurisdiction of this Department and such activities will benefit other lands 
not within such jurisdiction, it is necessary, of course, to obtain the prior consent:of the 
private landowner or the agency having jurisdiction, thereof before commencing such 
activities, : , 


100 DECISIONS OF THE DEPARTMENT OF THE INTERIOR (72 LD. — 


| | ALTON MORRELL AND SONS 
A~29569 - : es 
A~30094 | Decided February 24, 1965 
Grazing Permits and Licenses: Generally 

Nothing in the Taylor Grazing Act or the Federal Range Gode requires that 


one ‘who leases land not qualified as base property must.‘be. accorded 
recognition on the Federal Tange because of his control of that nonqualifying 


land. 


Grazing Permits and Licenses: Exchange of Use 

 Exchange- -of-use is a method which permits livestock operators having owner- 
ship or control of non-Federal. land. interspersed | and normally. grazed in 
- conjunction with the surrounding Federal range to agree. with’ the grazing 
officials that he may graze on the surrounding land to an extent not to 
_ exceed the grazing capacity of his land in consideration of his. granting . 
7 to the Bureau of Land Management the management and control of his land 

for grazing purposes. — oe eee 


Grazing Permits and Licenses: Exchange of Use 
“Consummation of an exchange of. use “proposed | by a livestock enetator ‘is’ 
discretionary on the part of the grazing officials ; such an exchange may not 
be “consummated © unless it: accords " ‘with the ae of good range 


management. 


Grazing Permits and Licenses : Exchange of Use 
The rejection of an application for: -exchange of use Based on rionqualitying 
land does not deny the applicant any rights to which he is entitled under 
the’ Taylor Grazing Act. : ‘ 


Grazing Permits and. Licenses: i apelin Permits and Licenses: 
Cancellation and Reductions nee ke . 
In cases of wilful trespasses on the Federal range a reduction or. . suspension 
of grazing. privileges may. be ‘imposed on the offender in. addition to the 
assessment of monetary damages. 
Grazing Permits and ' Licenses: ‘Trespast Grazing ‘Permits and Licenses: 
Generally oe sa) Hass 
A penalty. for wilful’ trespass of a suspension “of grazing rer eres for five 
| years ‘will be. reduced to a reduction of privileges by 40. percent, for five 
years where. the circumstances do not appees to warrant imposition of the 
more ‘stringent penalty. i 
APPEALS FROM THE BUREAU OF LAND MANAGEMENT . 
Alton Morrell and Sons, hereinafter referred to as Morrell, have 
appealed to the Secretary of the Interior from two decisions of the 
Bureau of Land Management relating to their use of the Federal 
range in Utah Grazing District.No..7 under the Taylor Grazing Act, 
48 Stat. 1269 (1934), as amended, 48 U.S.C. § 315 e¢ seg. (1958), hd 
_ the regulations of this Department severe. the use of. the Federal 
Tange. : ‘3 . 
Two distinct questions are presented by these japan: : first, the 
propriety of denying an exchange- of-use to Morrell, and, bacond the 





1 Frank J. Hatt was recognized as an intervenor in A-29569. 
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penalty to be sriposed upon Morrell for. trespasses. These Guesions 
were initially considered by different hearing examiners who presided 
at hearings. on the various appeals. of Morrell from decisions of the 
. district manager of the grazing district and were considered separately 
by the Bureau. However, i in his present: appeals Morrell contends that 
_ the trespasses, which he admits, grew out of what he characterizes as 
the unlawful and unauthorized action of the district manager in refus- 
ing to grant him an exchange- -of-use and that this factor must be taken 
_into consideration in determining whether a penalty 3 Is to be assessed 
against him for the trespasses.. 
To bring both matters to an ultimate conclusion, 2 the two appeals 
will be considered together in this decision, 
To put the matter in proper prospective and without attempting 


= to, summarize the evidence introduced at. the three’ hearings, only 


ultimate facts necessary for a decision in this matter will be related. 

Morrell has been a user of the Federal range within Utah Grazing — 
District No. 7 for many years. In 1959, when he applied for the ex- 
change- of-use, he had a:Class 1 grazing Tiesnes which entitled him to 
» ‘graze 699 cattle within Unit No. 15 of the district. from October 15, 


1958, to May 15, 1959. This privilege was based on land owned by 


him in Woominc. Morrell, also, in 1959, had under Jease from the 
State of Utah* some 97, 000 acres of. school lands.which are 
intermingled with the Federal range. 

On. March 6, 1959, Morrell filed ‘the ‘exchalige- of- -use oe 
involved here. He stated that he had the school sections under lease 
and that the school sections were accessible and. suitable for grazing : 
! during. the same. periods. as the Federal range. He agreed, in the 

event the applications were allowed, that the Secretary at the Interior 

might exercise the same grazing regulations and control over the 
; offered school sections as over the Federal] range. He stated that he | 
understood that the | grazing use allowed could not exceed the grazing 
capacity of the offered land. He agreed to abide by the rules and | 
regulations of the Secretary and to confine his livestock to the number, 
class, period or periods of time and areas of use, if authorized. In 
exchange for the grazing regulation : and control of the school sections, 
Morrell applied to graze 400 head of -cattle from May 15, 1959, to 
October 15, 1959 on intermingled and adjacent, publiclands. — 
That application was rejected by the decision of the district man-. - 

ager dated ba ae 16, 1959, on the ground that the grazing privileges . 
8 A large measure of the delay in reaching decisions.in these matters,. both. by the Bureau 
and by this office, is attributable to the fact that the files had to be returned to the field 
for use: by the grazing: officials:in connection -with other applications and appeals by Mor- 
rell and for use: in an action, framed“ under the Tort Claims Act, which Morrell. brought 
against the United States: involving the same lands as are involved here, Morrell was un- _ 


successful in that action. See United States v.. Morrell, 831 F. 24-498 (10th Cir. ie 
cert. denied, Chournos et. at. v. United, REnEeS, 3879 U.S: 879 ek 
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then granted to Morrell were for winter use only and that to allow 
Morrell to place summer privileges . on top of winter privileges would . 
not make for good range management. 

Morrell appealed from that decision on April OT, 1959. At the 
same time he requested, in view of the probability, ‘thas a hearing 
on his appeal would not be held until after his current license expired, 
permission to keep his cattle on the Federal range in numbers not to 
exceed the carrying capacity of the State lands under his control until 
the appeal from the rejection of his exchange-of- use ‘spplication had 
been finally disposed of. 

By letter dated May 7, 1959, Morrell was Wforned that no ex- 
change-of-use license for summer grazing privileges would be issued 
to. hie His attorney, to whom the letter was directed, was advised 

that Morrell had.been placed on notice on February 5, "1959, that no 
exchange-of-use would be allowed that summer and that Morrell had» 
had plenty of time to arrange his operations so that this problem © 
would not exist at the end of his regular grazing season. : 

As noted above, his Class 1 license terminated on May 15, 1959. 

Thereafter, and after several separate notices of trespass were sent 
to Morrell, two notices of violation and orders to show cause were 
issued. to Morrell, charging him with having permitted his cattle to 
graze on the F ederal range in violation of the terms of his grazing | 
license. The first notice, dated July 8, 1959, covered periods begin- — 
ning on or about June 5,1959, to July 1, 1959. Pursuant to the pro- 
visions of 48 CFR 161. 12(e), now 48 CFR 9239. 83-2(e), Morrell was 
_ ordered to appear before a hearing examiner on August 12, 1959, and 
answer the charges and show cause why his license or permit should 
not be suspended, reduced, or revoked, or renewal thereof denied and 
satisfaction of damages made. The second notice, dated October 16,. 
- 1959, charged Morrell with having had cattle on the Federal range in © 
violation of the terms and conditions of his license from July 1, 1959, 
to on or about October 15, 1959. That notice directed Morrell to 
appear before a hearing examiner on November 20, 1959.* 

At. the two hearings on the trespass charges, Morrell ‘admitted the 
trespasses but attempted to introduce evidence concerning ‘his ex- 
change-of-use application and its rejection and evidence that the area 
in which the trespasses were committed was open for year-round use 
by other operators, in an apparent attempt to justify the trespasses. 
The hearing examiner at both hearings refused to permit the introduc- 
tion of such evidence on the ground that the hearings were limited to 
the charges of tresp: ass committed by Morrell. _ 

3 The letter of February 5, 1959, informed’ Morrell that it was planned to close down two 
wells in the area in which Morrell sought to graze in order to give the areas around those 


. two wells a chance to rehabilitate themselves a little during the summer months... 
*The hearing was continued until-November 25, 1959, by order of the hearing examiner. 
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Ta his decision of December 1, 1959, the hearing examiner dicmised 
without comment Morrell’s argument that had. the exchange-of-use 
been approved by. the district manager Morrell would not have been 
in trespass, stating that this was not proper argument to be considered 
in connection with a trespass charge... He cited 48 CFR 161.12(e) (2) 

providing that the evidence at such a hearing shall be confined to the 
commission of the acts charged. He also referred to other provisions 
of the regulation which authorize the examiner to assess the amount 
of damages and to direct the district manager to suspend, reduce or 
revoke the license, permit, or base property qualifications or to deny 
renewal, if the facts so warrant. . 

In His decision the hearing 6 examiner. alas found that Morrell had 
committed the trespasses charged, that Morrell had placed the cattle | 
on the range in violation of the terms and conditions of his license, 
that Morrell’s. apparent indifference to.compliance with the terms 
of the Federal Range Code could not be overlooked, and that the» 
trespasses must be considered to have been willful... He held that the 
evidence produced at the hearing warranted a reduction in future 
' grazing licenses of Morrell. After-assessing damages on the basis of 
the-rate charged by the Bureau for animal unit months on the Fed- 
eral range for that year, the hearing examiner directed the district 
manager to refuse to issue any license or permit to graze livestock on 
the Federal range until Morrell had paid the sum of the damages . 
assessed and thereafter to refuse to issue any license or permit to 
Morrell for Federal range use greater than 60 percent of the present — 
Class 1 qualifications of Morrell’s base DROROEy Sor a cae of ome 
years... 

- At the second hearing. afore the same hearing: examiner, it was” 
. stipulated that the testimony and evidence submitted at the first hear- 
ing would be made a. part of the proceeding, since the issues, range, 


 Jand status, and the parties were the same. It was further stipulated 


that the numbir of cattle on the range-since the first hearing, as set 
forth in the notices of trespass issued since the August 12, 1959, 
hearing was correct. The hearing examiner held, in, his: decision of 
February 19, 1960, that no testimony was presented at the second 
hearing that’ would change, modify, alter, or mitigate the findings _ 
“in the previous hearing, and that Morrell was guilty of ele 
trespass. 
The examiner, after assessing damages for the trespasses on the 
same basis as that used in his earlier decision, directed the district 
- manager to refuse to issue to Morrell any license or permit to graze 
livestock on the Federal range until he had paid the damages assessed 
and, thereafter, to refuse to issue to’ Morrell any license or Pern ae 
Federal pone use for a Pome of five years. , 
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On June 21, 1963, the Assistant Director of the Bureau of Land 
Management affirmed both of the decisions rélating to the Morrell. 
_ trespasses, holding that the action of the hearing examiner in refusing 
to consider evidence relating to the exchange-of-use was correct, since’ 
that matter is completely irrelevant to the issue raised by the charges 
of trespass: He found that the application for the exchange-of-use | 
had been rejected, that Morrell’s license expired on May 15, 1959, and 
that Morrell willfully containued to use the Federal range without 
authorization. The severity of the penalty, i.., the ‘suspension of 
grazing privileges for a period of five years, he found to be justified 
by the fact that Morrell had continued to graze cattle on: the range 
in open defiance and in flagrant abuse of his privileges... 

Meantime,.on March 18, 1960, the hearing was held: on Morrell’s . 
‘appeal from the rejection of his exchange-of-use application. The 
parties agreed that the issue was whether or not the district manager 
had:diseretion to reject the application in ‘the circumstances presented — 
and, if he did have discretion, whether he abused that discretion. The 
hearing examiner refused to permit the introduction of evidence by 
employees of the Bureau as to the condition of the range. .An offer — 
of proof was made to show that the rejection of the exchange-of-use _ 
was not an abuse of discretion because of the overburdened range 
~and the harm which would be done to that range: by the addition ot 

more livestock during the summer months. : 

In his decision’ of July 12, 1960, the hearing. examiner rientioned 
the Bureau’s contention that to. allow an additional summer grazing 
load on an area already over-grazed would be poor range management 
and while he held that approval of an exchange-of-use application | 
is discretionary, he found that the district manager had. aruereny. 
rejected this. particular application. He said: | 


The facts all indicate. that this range was s open for year-round grazing, that 


other licensees use ‘the school sections of the appellant in both winter-and sum- i 


mer, that he controls several sections near the owaterholes that are over-gr azed 
by admission of appellant, the’ Government, and. the intervenor. The Bureau, 


by the admission of the district manager, would have granted appellant: winter ~ 


exchange of use but would not permit summer use although. his controlled 
lands are grazed by licensees on an all-~year basis and although the area is 
generally on an all-year licensing basis. I find this to -be-an arbitrary use 
of discretion and that appellant should be allowed a proportionate share of 
summer use along with ‘those who graze his controlled sections. As for the 
words of the regulation, “consistent with good range management the district 
manager himself said it was not good range management to allow - se hina 
grazing and that they were working on a means to correct this.” > 


- § The words quoted in the last sentence are not from the regulations put are to be found 
in the Secretary’s decision dated June 6, 1946, in Charles H. Kuneler, et at., IGD 450, 

quoted earlier in the hearing examiner’s decision, holding that an. exchange- of-use license 
is not mandatory under the law or the Federal Range Code, when proposed by an interested 
“party, but that it should not be denied arbitrarily in pane ae eases when consistent 
with good range management. : ‘ ; 
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‘The matter is hereto remanded and. the appellant should ‘be allowed an - 
_ exchange of use license for the carrying capacity of his leased lands upon a 
showing of proper control iof the lands submitted. The 1959 grazing season for 
which appellant's. application Wag made has . expired, and this decision will 
apply: to future exchange of use applications so long ‘as the Tange is classified 
for year-long grazing. 

An appeal was taken from the July 12, 1960, ae by the State. 
Supervisor for Utah, Bureau of Land Management, on the ground 
that 43 CFR 161. 6(c), now 43 CFR 4115.2-(h),* is clearly permissive 
and discretionary under the circumstances existing in the Morrell 
case and that the district manager had not abused that discretion. 

By its decision of February 7, 1962, the Bureau reversed the hear- 
ing’ examiner’s holding that: the district manager’s action had been 
arbitrary. The decision pointed out that the hearing examiner’s 
action in remanding the case with instructions to allow an exchange- 
of-use application based on the carrying capacity of the leased lands . 
placed the same preferential. value on this exchange-of-use applica- 
tion as is enjoyed:‘by holders of Class 1 privileges. 

‘The decision said , in part: ‘eee 

In this connection, there was evidence to show that aie range’ was ina 


severe state of depletion. due to overgrazing, use during improper seasons (sum- 
mer .particularly), and climatic conditions, and that the Bureau was in the 


process: of instituting measures to alleviate this condition. There was also 


evidence that the appellee had never used the. range in this area except during 
the fall, winter and ‘spring for which the range was classified. The evidence 


- further showed that the Bureau would have considered the exchange of use 


application in a more favorable light if the use requested had been for ‘the 
time that the appellee, summa grazed in this area Which excluded. summer 
use. 

The District: Manager recognized that thé ange is being used py a re 
number of livestock than the range can adequately support or for grazing sea- 


'* song that are. detrimental and has indicated that such use is not only prevent- 


ing the range: from improving but is causing greater deterioration. This in 


_ itself is sufficient to justify the district manager’s refusal to permit more live-. 


stock to. use ‘the range during the critical season through ‘the issuance of an 

exchange of use license.. These considerations are the fundamental elements 

of good range management of which the District Manager has been endowed 
with. the duty to exercise. 


_ In his appeal from the Bureau ‘decision on his exchange- of-use 
application, Morrell makes many statements which are not borne out 
by the record made at the hearing and attempts to interpret the Bu- 


6 “fxchange- of-use agreements: may be issued to any applicant having ownership or con- 
trol of non-Federal land interspersed and normally grazed in conjunction with the sur-. 
rounding Federal range for not to exceed the grazing capacity of such non-Federal land, 
‘without payment of grazing fees, provided that during the term of the agreement. the 
.Bureau shall have the management and control.of such non-Federal land for grazing 
purposes.”’ : : 
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~ reau decision to suit his argument which, as far as pertment to the 
denial of the exchange-of-use, seems to be that while the Government 
allowed other licensees to use the range year-long it refused to allow 
him to do so, notwithstanding the fact, he alleges, that those other 
licensees graze on the State lands which he leases. He cites that pro- 
vision of section 3 of the Taylor Grazing Act, 48 Stat. 1270 (1934), 
43 U.S.C. § 315(b) (1958), which provides that preference shall be » 
given in the issuance of grazing permits to those within or near a 
grazing district who are land owners engaged in the livestock busi- 
ness, bona fide occupants or settlers, or owners of water or water rights 
as may be necessary to permit the proper use of rand water, or water- 
rights owned, occupied, or leased by them. 

He contends that under that provision he.is entitled, as a preference- 
right applicant, to receive grazing licenses for the use of this. public 


land which he has to graze'to make any use of his own land (the leased 


State land) and that he offered to take only the quantity of forage 
which his own land produced, “interfering in no way with the quantity 
of forage which the public land produced.” He contends that this 
would have interfered in no way with the operations of the other per- 
sons to whom the Government had contracted to sell its forage. “But 
the Government had contracted to, and did, sell the appellant’s 
forage as well. For this, it seeks to fine appellant, and then to destroy 
his entire property right in the public lands. His livestock cannot 
stand for five years to come back into this range area, which the 
Department has thus far determined as a penalty against appellant for _ 
having left one-fifth the number of cattle on the range which his own 
Jands will carry.” 

It seems obvious from the whole course el the proceedings relating 
to the exchange-of-use and the trespasses that Morrell refuses to 
recognize the function of an exchange-of-use and: that he seeks to. 
obtain special privileges on the Federal range eyeueh his control of 
the State lands. 

Under the Taylor Grazing Act, the Secretary of the Interior is 
authorized to issue permits to graze on lands within grazing districts 
to those livestock owners who, under the Secretary’s rules and regu- 
lations, are entitled to participate in the use of the range. The Fed- 
eral Range Code for Grazing Districts sets forth the manner in which 
those who own or control land or water may qualify for grazing 
privileges. Neither the statute nor the Code vests in a livestock 
operator an absolute privilege to use the Federal range intermingled 
with his owned or controlled land. 

Morrell has been recognized as a-qualified user of. the Federal range 
in this area fora specified period of the year, based on his property in 
Wyoming which must, under the Federal Range Code, be used in 
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- connection with his livestock operation to support his cattle during 
the remainder of the year. Morrell does not question the sufficiency of 
that recognition of the qualifications of his base property. Having 
been given this recognition in the form of a license which permits him 
to use the Federal range during that specified period, he has been 
recognized as a preference- right applicant and has received all of the — 
privileges to which he is entitled under the act. .One who has been | 
granted all of the grazing privileges to which his base property en- 

titled him does not have any standing to complain of the privileges 

awarded to others. Cf. I. P. Depaolt and Sons, IGD 552 (1951) ; 

William Sellas, IGD 677 (1958). 

Morrell sought, by. his exchange-of-use application, to change the 

pattern of his operation, to save himself the necessity of removing 

his cattle to his Wyoming property during the summer months., He 
did this by offering the grazing management of the State lands which 

he leases and which are so-called parallel-use lands, not qualified as 

lands dependent by use under the Federal Range Code. He contends 

that he can not make any use of the State lands without his cattle 
straying on the surrounding Federal range and that the animals of 
the licensed users of the Federal range consume the forage on his leased 
lands, winter and summer. This contention is supported by the evi- 
dance produced at the hearing. However, nothing in the Taylor 
Grazing Act or the Federal Range Code requires that one who leases 
land not qualified as base property must be given recognition on the 
Federal range because of his control of that. non-qualifying land. 

The Department does recognize that in an unfenced area containing 
both Federal and: non-Federal land it. is practically impossible for 
animals to graze the area without straying to some extent from the | 
Federal land to the private land and from the private land on to the 
Federal range. In recognition of this situation which exists in many 
areas it has provided, by regulation, that exchanges-of-use may be 
_ entered into. However, since the Department has the duty of pro- 
tecting the Federal range and of seeing that the range is not overgrazed, 
particularly in seasons where such grazing would do harm to the range, 
such agreements are discretionary with the Department and must be 
made in such a manner that the rights of all qualified users of the 
range will be protected. . In other words, exchange-of-use is a ‘method 
adopted by the Department which permits a livestock operator having ~ 
ownership or control of non-Federal land interspersed and normally | 
grazed in conjunction with the surrounding Federal range to agree 
with the grazing officials that he may graze on the surrounding land 
to an extent not to exceed the grazing capacity of his land in con- 
sideration of his granting to the Bureau the management and control 
_of his land for grazing purposes. It is an entirely voluntary arrange- | 


108 . DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 LD. 


ment agreed upon by the applicant and the Bureau and has nothing. 


whatever to do with the order of preference established by the Fed-— 
eral Range Code for the issuance of regular licenses or permits. 

‘Here Morrell proposed an exchange-of-use which would have per- - 
mitted his cattle to remain on the Federal range during the five months: 
of the year when, under his regular license, they were not entitled 
to remain there. When his proposal was rejected, he chose to defy 
the terms of his license and, according to the. record, deliberately 
placed on the Federal range ieee cattle which he did net remove to 
Wyoming. There is no evidence in the record, and Morrell does not 
contend, that these animals strayed on to the Federal range from his 
- State leased lands.. 

Tn view of the issue framed at the hearing on 1 the rejection of his 
exchange- of-use application, and of the evidence presented at the 
hearing on that issue, I am convinced that it was entirely proper for 
the district manager to have rejected the application. The rejection 
of that application did not deny Morrell any rights to which he was 
entitled under the Taylor Grazing Act and its acceptance would not 
_ have been i in accordance with good range management. The district 

manager was acting entirely within the scope of his authority in re- 
jecting the application and his action in this respect was neither un- 
lawful or unauthorized. 

Accordingly it must be held that the district manager had discretion 
to reject the exchange-of-use application and that his exercise of that 
‘discretion was in accord with his duty to protect the Federal range. 

~The records made at the hearings on the trespass charges have also 
been carefully reviewed. Morrell admitted that he had not removed 
. all of the animals which were licensed to remain on the Federal range 

- until May 15, 1959, and that some of the cattle remained on the Federal 
range until October 15, 1959, without a license. The record fully 
supports the finding of the hearing examiner that the trespasses were 
~ willful and in violation of the terms and conditions of Morrell’s license. 
- Other than to continue his contention that the trespasses would 
not have occurred had he been granted the exchang-of-use, Morrell 
does not seriously quarrel with the assessment of damages made by the 
hearing examiner for the consumption of forage on the Federal range 
during the time his cattle were there without a license but, in his 
. appeal to the Secretary, he, for the first time, questions the authority 
of the Department to suspend his license for a period of five years. 
He contends that the Taylor Grazing Act provides that any willful- 
violation of the provisions thereof or of the Secretary’s rules and 
regulations thereunder shall be punishable by-a fine of not more than 
$500. He states that the act contains no other provision relating to 
punishment or finei in connection with theu use of the Federal range. . 
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- Sultice 4 it to say that Morrell has overlooked the fact that the same 
section of the act which contains the limitation on the amount of 
any fine for willful trespass clearly authorizes the Secretary to make 
provision for the protection of the range, to do any and all things 
necessary to accomplish the purposes of the act, to regulate the occu- 
pancy and use of the lands within grazing districts, _to preserve the 
land from destruction or unnecessary injury, and. to provide for the — 
orderly use, management, and: development of the 1 range. 48 Stat. 
1270 (1934), 48 U. S. C. § 815a (1958). es 
On March 16, 1988, a Federal Range Code was adopted: ‘That first 
code’ outlined a procedure to prevent trespass and unlawful occupancy _ 
and use of the Federal range in violation of the provisions of the act 
and to enforce the regulations thereunder. Included among the provi- 
sions to enforce the regulations of the Secretary was one whereby dis- 
ciplinary action, in the form of a revocation or reduction of a license 
or: permit, was to be taken against those authorized to use the lands 
within a grazing district where it was clearly established that a tres- 
pass ‘had been committed or there had: been a ‘violation of the terms 
or conditions of a license or permit or of the regulations. under which 
the license or permit was issued. 48 CFR, 1940 ed., 501.22 and 501.23. 
The provision that a grazing license or permit may be suspended, 
reduced, revoked or renewal thereof denied for.a clearly established 
violation of the terms and conditions of a license or pot is how 
spelled out in 43 CFR 9239.3-2. . 2 
Thus the Department has ever since. ‘the eriactment of the. Taylor 
Grazing Act’ exercised disciplinary control over its licensees for 
violations of the terms of their licenses or permits. ‘ See J. Leonard 
Neal, 66 1.D. 215 (1959) ; Hugene Miller, 67 I.D. 116 (1960) ; Clarence — 
S. Miller, 67 LD. 145 (1960); Alvie FE. Holyoak, A-29805 (J anuary 
28, 1964) ; LZ. W. Roberts, A-29860 (April 23, 1964). 
_In no other way can the Department fulfill its obligation. to protect . 
the Federal range and to provide for the orderly use and management 
of that range. This disciplinary control is entirely apart from the — 
i: imposition of a fine as punishment for willful violation of the provi- 
_ sions of the act or the rules and regulations prescribed by the Secretary. 
Were it otherwise, the Secretary would be completely at the mercy of 
licensees who could violate the terms of their licenses or permits at 
their pleasure secure in the knowledge: that their only peneiment 
would be the imposition ofa fine. — 
In the circumstances. surrounding the continuing and. flagrant v10- 


lation by ‘Morrell of the terms and conditions of a8 permit, 1.e., to 


remove the animals from t the Federal pes when his license expir ed. 


iJ 748 CFR, 1940 ed., Part 501. 


110 — DECISIONS OF THE DEPARTMENT OF THE INTERIOR. [72 LD. 


on May 15, 1959, the imposition of some disciplinary action on Morrell 
is fully warranted. The question remaining is whether the sanction 
‘Imposed—not to issue Morrell any license for Federal range use for a 
period of five years too severe. 

‘The examiner’s first decision of December 1, 1959, directed a 40 
percent reduction in Morrell’s grazing a eivileses for. a period of two 
years for his willful trespass in grazing 135 cattle from June 5 to July | 
1, 1959. In doing so, the examiner adverted to prior tresspasses of 
Morrell in 1955 and 1958. For continuing to graze in willful trespass 
with 124 cattle from July 1, 1959, to October 15, 1959, Morrell was 
stripped of all grazing privileges. for a period of five years by the ex- 
aminer’s second decision of February 19, 1960. 

There is no doubt that Morrell’s. continuing trespass daving the 
summer of 1959 ‘became more and more aggravated as time went on 
since he was fully aware of the fact that he was in trespass. The 
period covered by the second trespass was also much longer (314 
months) than the period covered by the first trespass (slightly less 
than one month), although the number of cattle was a little less. It 
is proper therefore that the penalty assessed against Morrell for the 
second trespass should be more severe. However, the change from a. - 
40 percent reduction for two years to a total suspension for five years 
seems to be unduly severe. _ 

What we have here in essence ‘is the gucstion what single penalty 
should be imposed on Morrell for his willful trespass from June 5, 1959, 
to October 15, 1959, with from 124 to 185 cattle. It would appear a 
sufficient sanction, considering all the circumstances, to reduce his priv- 
ileges by 40 percent for a period of five years. Cf. Clarence 8. Miller, 
supra. 

The reduction in grazing privileges should not prevent the district 
manager and Morrell from working out an agreement for an exchange- 
of-use involving the State lands and the surrounding Federal range 
if Morrell retains his leases on the State lands an if the terms of 
Morrell’s leases with the State permit Morrell to enter into such an 
agreement’ That is to say that in recognition of the fact, if it isa 
fact, that animals grazing on the State lands cannot be confined to 
those lands and animals grazing on the Federal range cannot be con- 
fined to that range, the parties may agree to the joint use of a given 
area by the lessee of the State lands and by those authorized to use. 
the Federal range. Such an agreement would appear to be in the 
interest of good range management, all other considerations aside, 
since it would tend to eliminate constant friction among the users of 


the area. 
®It is understood that certain of Morrell’s leases with the State provide that the State 


Land Board reserves the right to regulate the kind and number of livestock to be eranee 
on the lease lands. ; 
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In working out an exchange of use, it: should be borne in mind that 
_ while the extent to which the Morrell cattle can graze on the Federal 
range may not exceed the carrying capacity of the State lands which | 
Morrell leases, there is nothing in the regulation which requires that 
Morrell shall be entitled to graze on the Federal range to the full ex- 


_ tent of the carrying capacity of those leased lands. It should also be 


borne in mind that no agreement may be entered into which does not. 
give full consideration to the rights of those now authorized to use 
the Federal range. . | 
Accordingly, pursuant to ‘the authority delegated to the Solicitor 
by the Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 F.R. 1348), 
the decisions of the Bureau of Land Management dated February “, 
1962 and June 21, 1963, are affirmed as modified without prejudice to 
- the consideration, in the light of this decision, of any proposal which 
- Morrell may make for an exchange-of-use covering the State school 
sections leased by. him and the surrounding Federal range. 


Ernest F, Hom, — 
Assistant Solicitor. 


HUGH S. RITTER 
| : THOMAS M. BUNN 
A805 Decided February 24, 1965 


Desert Land Entry: Classification 


-It.is proper to classify land in Imperial Valley, California, as not proper for 
disposition under the desert land law where a favorable classification would, 
 eontrary to the public interest, increase the pressure on the inadequate water — . 
supply available for use in California from the Colorado River, 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


Hugh S$. Ritter and Thomas M. Bunn have each appealed to the 
Director, Bureau of Land Management, from separate. decisions of 
the Riverside land office, dated. May. 8, 1963, rejecting their above 
identified desert land applications embracing the same tract. I have 
assumed supervisory jurisdiction over ese . appeals. 

It is unnecessary to consider here the validity of the reasons offered 


by the Riverside land office in refusing to classify the land in question | 


as suitable for desert land entry because, for an entirely independent 

reason, classification of the tract for disposal under the Desert Land 

Act, 19 Stat. 377, as amended, 43 USC. 8 821 et seq. (1958), would be 
contrary: to the public interest. 
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The tract lies in-the Teper Valley. Its development oo 
Colorado River water. 

California is presently using more than 5,100,000 acre 5 feat of Colo- 
rado River water annually. This use substantially exceeds the 
4,400,000 acre feet of annual consumptive use which is California’s 
~ entitlement under Arizona v. California, 373 U.S. 546 (1963), when a 


total of 7,500,000 acre feet of Colorado River water is available for 


consumptive use in the lower Colorado River basin States of Arizona, 
California, and Nevada. Present California agricultural uses of Colo- 
rado River water crowd or exceed the 3,850,000 acre feet total of the . 
first three priorities under the seven party California Colorado River 
water agreement. , 

Nor can the continued availability of 7 500,000 acre feet of main- 
stream water for consumptive use in the lower basin be anticipated. 
~ On the contrary, the Department estimates an assured availability of — 

less than 7,500,000 acre feet by 1975 unless there is extensive salvage 
of water now being lost in and along the lower river itself. Even with 

such salvage, mainstream water available to the lower basin will, it 
estimates, fall to 7,725,000 acre feet per annum by 1975, and decline 
to 7,155,000 and 6,680,000 acre feet per annum by 1990 and 2000, re- 
spectively. See Table 16A, Page IV—13, Pacific Southwest Water 
Plan Report, Department of the Tuterior, January 1964. The Chief 
Engineer of the Colorado River Board of California predicts even 
” greater deficiencies. For 1970, he predicts an availability of only 
7,000,000 acre feet per annum. For 1990, only t 5, 900 3000 acre feet ag . 
annum.* 

In these cirournstances, it would be re to ing pane interest at: 
this time to increase the pressure on the inadequate water supply avail- _ 
able for use in California from the Colorado River by classifying the 
lands involved ‘in these applications and other similar public lands as’ 
available for disposition under the desert land law. 

_ Therefore, in exercise of the discretionary authority vested in the 
_ Secretary of the Interior under Section 7-of the Taylor Grazing Act, . 

ag amended, 49 Stat. 1976 (1936), 43 U.S.C; § 815f (1958), the land e 
applied for is classified as not proper ‘for disposition. under the desert 
land law and the decisions as from are adfitmed. 


_, Joan A. CaRvER, cf R. 
Under Secretary of the Intertor. 


1 From Statement - presented to Senate ‘Faet Finding Committee on Water méaoueces : 
State of California, ee pee 13-14, 1964, : . 
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. . “APPEAL OF TRAYLOR BROTHERS, INC) 
IBCA-387, Fie Decided March 15, 1966 


“Contracts: onstruction: ‘and. ‘Operation: ‘Changes and: ees contac: 
- Construction and Opération: Conflicting Clauses—Contracts: Construc- 
tion and Operation: Estimated Quantities © ee 

_An agreement. for. the performance of extra: excavation work which’ provides 
_ that such. extra work. will be performed at the contract unit price-is not in © 
conflict with, and does not supersede a clause of the original contract pro- - 
viding for adjustment. of contract unit prices’ in the event that the actually 

; "performed . quantities. of work related +0 such unit: prices : ‘Shall exceed the 
: estimated aun thereof, as. Set forth. in’ the contract, ick more than ie 

twenty-five percent... ‘ Be 

Contracts: ‘Formation and. Validity: “Merger of. Preliminary “Agreements 


- Contracts: Construction. and Operation: Intent of Parties. 
“Where the terms” ‘of an agreement between. the parties. are.-integrated: ‘into’a 
: written contract, prior: or - contemporaneous oral negotiations: between -the 
parties. caunot be: referred to. in order to: ascertain what. ‘constitutes the. 
: Sereement | between, theni. es eh cord 


oe foe “BOARD OF. CONTRACT APPEALS ae ee: 
Ayo Brottiors, Tne.,; on April 20, 1960, was awarded U. S. Depart 2, 
_ ment of the Interior: Contract No. 14-10-0100-1163.. (Under an inter- | 
departmental agreement in existence for several ‘years, the contract 
was funded and executed by the Department of the. Interior, while i 
the:administration:of the contract: was the responsibility. of the Bureau’ 
OF Public Roads of. the Department of! Commerce. oe The work. called 
for was: Project 2Bi1, ‘construction of 2 abutments and 37° piers for a_ 


bridge over the Ponnessee River « on the Natchez ‘Trace. Parkway...” In’ - 


a letter: dated. September 19, 1962,. the. contractor made. a, claim for 


- $201,934.59,: for asserted. excess. costs: incurred: in excavation’ of: rock ay 3 
on’ the job: A: tabulation of clovatieny fue and. quantities: was’ oa 


. submitted with theclaim.. POMS ANSP E AE LES 
~ On May 24; 1963, the contracting: officer issited findings of fact: and 


oe a determination which’ allowed $54,274. 37 of the: claim, but denied the. | 


~remainder: of the amount: requested. | “The: contractor’ oe a ‘timely be 
appeal under the disputes clause of the coritract:. UF ae pei: A 
Work on the project commenced ‘in June. 1960, and. “was: “eomspleted 


e December 14; 1961; within the 500-day: cénatraction!. period specified. a 


in: the contract.: ~The: unresolved disputes between the appellant and | 


- the ‘Government involve contract pay items 103 (2). and 16(1)..-At-a | 
hearing: held.on:this appeal-in late March. 1964, certain: stipulations 


were filed with: the Board. «The most: important stipulétions gee 7 


i. which. this decision is ‘based are as follows: | 
4, The ‘Bid Schedule, Project’ 2B1, Part ‘A; Natchez Piece Paxeay designated: 7 


2 Pay Item, ee Hixeavation, for Struetittes.. (bridges): to. bea major item: of 





769-4860 cs ee ee aCe “ae ae LD. No. 3 
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‘the contract and called for a. unit bid price Of ‘an Mistimated Quantity of 8,800: - 
cubic yards. ; Z 
# os a) a ae a a: e, 
6. Traylor Bros., Inc. entered a Unit Bid Price of $3.00 and a total. Bid of 
$26,400.00, for the Estimated Quantity of 8,800 cubic yards for Pay Item 103 (2). 
: “7, The total amount excavated for Pay Item 103(2). was 13,124 cubic yards. . 
. . “11, Article 9.3 of the Standard Specifications for Construction of Roads and | 
Bridges on Federal Highway Projects, FP-57 provides that. an equitable adjust- 
ment shall be made in the basis of payment if any of the following conditions 
exist: 
1, The final contract amount or total ‘quantity of a major item involves an 
increase or decrease of more than 25 percent from the original contract amount 
or original quantity of the major item, respectively. In the case of an increase, 
any adjustment in payment shall apply only to the related quantities of work. 
performed in excess of the stated : percentage. | : 
* : ee ce ce Sane ae we wo: a 3 a oR 
12. Traylor Bros., Inc: is entitled to an adjustment in price per cubie yard 
of excavation in accordance with Article 9.3(1) of the Standard Specifications as 
the: final quantity of the major item. (Pay 1 Item 103 @)). exceeded the Mpuated 
Quantity by more than 25 percent. a 
“13. An adjusted price of $50. 15 per cubic yard rock excavation is considered 
fair and reasonable in payment for blasting, removal, and disposal of the rock, 
providing, and understanding, that this: adjusted price: of $50.15 is: understood to 
refer to any quantity of contract item :103(2) that shall be.deemed by the Appeals . 
Board to be eligible for. renegotiation, based on overrun of. this contract item. 
.. “14. Tentative elevations for the pier footings were indicated on the plans and 
; ‘the. actual elevations were to be determined iby the engineer ‘during construction. 
16, Excavation into solid rock requires the use of explosives. 
' “1'7,, Pay Item! 16 (1), 36 inch Calyx Holes, indicated that an Estimated Quantity 
of 1,330 Linear feet of work was tobe.performed, °°: if 
“18. As indicated by Estimate. ‘No. 21——Final Payment of Contract and Claim, 
. 1,129. 0 linear feet of work was actually performed. for Pay Item 16(1)... 
“19. Use of explosives to excavate rock to prescribed gevatons oftentimes re- 
sults in overbreak and overdepth excavation. | 
“29>. The cost of the Class § concrete required for refilling t the nen is: ae 
“ineluded in the: computation arriving at the aoe price of ak 15 per cubic 
yard for rock excavation.” 


On October 18-and 19, 1960, penne. ‘of the contractor and 
‘of the Government met to. consider the appellant’s lack of progress 
on the job, particularly. the difficulty that the appellant was having 
in drilling calyx holes. Only a neglible amount of the estimated _ 
1,330 linear feet of calyx drilling shown as.a pay item on the contract 
bid schedule had been accomplished. Difficulty with calyx drilling was 


= holding up contract epee with eee to progress on required 


-cofferdams and piers. 

The Government’s Supervisory Bridge Engineer for itie proj ert tes- 
tified that on October 18, 1960, there was a discussion on how proper 
embedment of the bridge pa could ee be movotap lished: In addi- ; 
tion, he stated:  — 


8 8% it was at. that time the consensus of opinion ‘that. explosives would. have ie 
; to be’ aren to secure this enegment al de 1 followed: that by eliminating eheee . 
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“short calyx ‘holes, ihe’ bottleneck ‘of ‘the calyx. holes would be broken and the 
contractor would be able to improve his progress. . : 
The “short calyx holes” referred to above were “ hiolés joss re 
5 feet in depth that were to be drilled in unsound rock and filled with 
— concrete to support the bridge foundations: The “short” holes, which °- 
were eliminated subsequent to the October 18. discussion because of 
substitution of another method ‘of embedment,. were for piers 8. 4, 5, 
9,10, 11, 12, 18, 18 and 19. 
- Drilling of calyx holes for these particular: piers was ‘nota specific 
requirement of the contract as executed in the spring of 1960; instead | 


-. this drilling was required by a series of directives issued in the fall. 
of 1960.. Issuance of these directives by the Government was allow-. 


able and contemplated under the contract; “As Stipulations 17 and _ 
- 18* show, the original estimated quantity for Pay Item 16(1), 86-inch 
calyx holes, was 1,330 linear feet, and only. 1 129 linear: feet of such _. 
work actually was performed as the job. * 
A day or so after the October 18, 1960, meeting, ‘the, Governinent 7 
referred to Palmer and Baker: (a private engineering firm that acted 
ina consulting capacity for the Government on the project) the matter 
of advisability of eliminating the. “short” ‘calyx holes... Palmer and 


Baker apparently concurred in the proposal. ‘In any event, Directive | 


No. 2, issued on November 9, 1960, and Directive No. 5, issued on 
January 6, 1961, rescinded élio requirement for drilling the 7h calyx 
holes at the: 10 piers listed above.. Instead, the appellant: “was au-- 
thorized. by such directives to excavate into rock to prescribed | ele- - 
vations in order to embed those piers. Stipulations. Nos. 16 and 19 — 


7 ‘pertain to this work and state that “excavation. into solid rock requires . ¥ 


the use of explosives,” and “use of explosives to excavate rock ‘to pre- 
scribed elevations oftentimes results in overbreak.. and -overdepth 


excavation.”. 
The appellant’s ln has bean raduced, from the amount of $001, - 


984.59 originally sought, to $145,071.48 on one theory, or to $118,094.40 : 


on an alternate theory. The request for the higher of the last two 
amounts is based on subsection. (2) of Article 9.3 of the Standard | 
Specifications for Construction of Roads and. Bridges on Federal 
Highway Projects, FP-87, which provides for an equitable Bauch: 


~~ Taent in amount when: 


The: change ordered by the: engineer involves a- substantial change | in ‘the = 
character of the work to be performed under a contract pay item or items and 
results in materially increasing or decreasing the. cost. ‘of its performance. 


’ The alternate $118, 094.40 claim is. _based upon. subsection (1) of : 
Article 9.3 of EFP-57, which is ae in capmenen. 11, supra, and < 


o 


“ap, 3, supra. 
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, jorovides for an 1 adjustment ea a quantity of. a major item: ins: 
“creases or decreases more than 25%. from. the original quantity, 


Phe Claim Under Subsection (2). 


: “The Board Hoes not find: that there was a sibeantal Chances in 
. the, character of the work-to be performed under the contr act pay 


pee item: covering excavation. for. structures. ‘Without. ‘doubt the 8 5800- - 


eubic-yard estimated quantity for this item shown on the bid da 
was calculated on the assumptions that cofferdams would be driven to- 
neat limits and that the excavation (unclassified) would be performed 
within. the-cofferdanis. However; the contract does not. require that 


| : the work.be performed in this:manner. “As to the piers, including 
those 10 pier s where calyx hole drilling was eliminated and excavation 


into. rock was substituted, the. appellant was: free to excavate in. the - 

~ open water, rather than within cofferdams.?. 

ae Much of the excavation: for. the piers. was. into cold rock; which 

. requires the use of: explosives. The parties were in agreement that 
| blasting within cofferdams: requires dewatering. ‘The appellant. con- 
eluded that because. of fissures in the underlying rock and an. insuffi- : 


a cient. clay. cover over the rock; it Was jmepractical. to attempt to seal 


_ off and dewater the cofterdams. 
_ The contract: provides that verical planes 18 ches outside of and . 


ie par allél to the neat. lines-of: the footings shall be used as limits in the | 
determination of pay, quantities of excavation. for structures. “Appli- — 
_cation of this provision resulted in about 1. 900: cubi¢ yards ofincreased 


- excavation over. the 8, 800. estimate in the contract. “The: remainder of 


- ‘the difference between the 8,800 cubic ‘yard. estimate and. 18,194 cubic oe 


ne -yards, (stipulated. to be the total. quantity excavated for structitres) . 
. resulted fr ‘om. a general, lowering of the 1- foot rock depth , which was © 
shown as a minimum on the plans and employed as an assumed depth 


= for pier: embedments 1 in: the calculation. of the 8,800-cubic- -yard’ origi- 


. nal. estimate... The ‘appellant's. chosen. excavation method, and the. 

increased. depths. of. rock excavation. that were found to be necessary, o 
for, proper embedment. as the. job. progressed, do not.add up to @ sub- 
‘stantial. change i in the. character of the work. | Even if they did, the 


making. of proper. allowance for the fact that. some of the. “increased 


depths: could reasonably | have been anticipated—a, matter which is dis- 
cussed. at. a later point. in this. opinion—would. result in the amount 


~ allowable: “being. substantially ’ ‘the same’ as thathereinafter allowed | ” 


“under subsection (1). Hence, the Board finds, as the stipulations of | 
the: parties. clearly. indicate, ‘that this,is a, typical case calling’ for an 
equitable adjustment under subsection (1). of Article 9. 3 of EPS BT. 

3 2 Excavation in. ‘the open water was referred to, during the hearing as s open pit. or “glory 5 


hole” excavation. “In the glory. hole method the cofferdam. is placed after ‘the: excavation 
_ is completed. (Tr. pe ; 
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"March 45, 1965 - 
The E guitable Adjustment o nder Subsection wo. i. 


The. Government has. stipulated that the: appellant j is entitled. oe oo 


adjustment | in its bid price per cubic yard. for. excavation, since the: 


final quantity. of Pay Item 103(2) exceeded the estimated quantity by. | 
more than 25: percent. ‘The adjustment called for is the “equitable — 


. adjustment” specified in Article 9.38 of FP-57, subsection (1) of which. 
hereinafter will be referred to as the:“195 percent. clause: In John A. 


Quinn, Inc.2 this Board, in “considering a ‘claim’ under Clause 4 of: ne 


- Standard F orm. Q3A, «Changed Conditions,” stated : 


The. term. “equitable adjustment” ’ in ‘itself preclides the idea of there being: : - : 


any: one cut: and dried ‘method. Of: arriving cat: the: end desired *°*. *, : 
In addition, in the: Quinn case, the Board. cited with approval Bnsigiv: 


oo Bickford Comp any, including its. rule.that.in-computing: the work. 2 


required by a change order, the costs. that should be considered: are. ° 7 


_ those that will be reasonably experienced by. the: contractor, not the ~ 


. costs of the most, efficient producer. “The Quinn. case applied. these | : 
- statements to Clause 3 of Standard Form 283A, “Changes,” i in addition. 
to the “Changed. Conditions” clause. - Ibis the view:of the Board that. 


such rulings are applicable. also to an equitable adjustment called for 
_ under the “125.percent clause.” | 


The contracting, officer determined, and: Government nel contatid, 7 - 
that 972. 9 cubi¢ yards of ‘rock excayation, should. not ‘be taken into - 


account in. the. calculation of the equitable adj ustment for the 2 194 


cubic yards which are.in excess of 125 percent of the original estimated: x 


. quantity. -This is based on. the Government’s position that the appel-. 


lant bound. itself to a bid y price of $3 - per cubic yard when it-accepted 


Directives Nos, Qand 5. One basis. alleged. i in support. of this position. ; 
at. an early stage « of the dispute was that appellant ‘ ‘verbally agreed | 
to. ‘excavate. into rock, ‘to a depth not to. exceed five feet. below plan 


ig elevation, at. the contract: ‘unit, price : of $3 “per cubic yard. bas 2 24), 
. The appellant’s president. flatly. denied. at the hearing that such, a. ete. finer 


ae verbal agreement was made, and the Government introduced no direct — - 


testimony tending to show. that it was made}. instead, an effort avas. 
os made by. the Government’ to show. that. it ‘would have been to the. Apr 
: pellant’s best. interest in October of 1960, to. agree | to take out, the extra, 


of sucht pecavation was in excess of: $50 7 per cubic yard), in. “order to. 


= be. assured. that. “short” calyx hole drilling. at the 10. piers would .be: . "3 


eliminated as a contract Tequirement. The™ Government’s ‘evidence. ee 


. falls far short of establishing that, the parties $0. bargained. Tf the. | 


| | (972.9 cubic yards are. to. be excluded i in calculation of the equitable, A 


8 IBCA-174, 67: I -D. 480,°60-2 BCA-par. “985d. 

4ASBCA No. 6214 (Oct. 31, 1960), 60-2 BCA par. ‘2817... : Soe 
‘6 Last Dern D.: 6, of the eAndings'« of fact issued by the contracting omieer on I 1 My 2 ‘34; 
= 6 1963. Bi 7 
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. adjustment, it must be because of a pammainent made by the appellant 
‘in accepting Directives Nos. 2and 5.. 

The record shows that 7 change orders and: On directives” were 
issued under the contract. The superintendent or an officer of the- 
~ appellant acknowledged receipt. of some of the directives, but indicated 
‘that others were “accepted.” ‘Written acceptances of Directives Nos. 
2 and. 5 were given. by the appellant’s superintendent. These two. 
directives state that excavation should be carried into rock to desig- 
nated elevations for specified piers and that no calyx holes should be 


drilled at those piers (rescinding previously issued directives that had. 


ordered calyx hole drilling). .The Government’s denial of, a price 
adjustment for 972.9: cubic yards. of rock excavation is keyed. to the: 
following sentence, which is included in-both directives: 0. 


Payment for this work shall be madé'at the contract unit prices. 


In Directive No. 2 the above-quoted sentence follows excavation in- — 
structions for five of the piers as to which “short” calyx holes were 
eliminated, plus Pier 6. Calyx holes had not. been ordered for Pier 6, | 

“but Directive M had instructed’ that its subfooting be placed 1 Foot . 
into. rock. Directive No. 2 provided that the excavation. for. Pier 6 
should be deepened still further. 

Directive No. 5 similarly includes () piers for which embedments 

were deepened and. calyx holes. were eliminated, together. with (2) 
piers, for which embedments were deepened from. the 1-foot-into-rock 
minimum shown on the plans or from a 1-foot-into-rock depth required 
by an earlier directive, but for which calyx hole drilling had never 
been ordered. The statement that, “Payment for this work shall be 
made at the contract unit prices,” follows: instructions given for pliers. 

‘in both of the categories listed above. The contracting officer was 
not consistent in treating this statement as requiring rock excavation 


to be performed at $3 per. cubic yard, because.as to the piers where = 


_ the embedments were deep ened. but where there was no requirement for — 


~-ealyx hole. drilling that he could eliminate, he treated excavation as — 


eligible for consideration under the “195 percent clause.” A. later 
directive, No. 7, ordered excavation into rock for 12 piers in the group 
- from Pier 25. to Pier 37, and lowered the elevations of subfootings for 
these piers. This had ihe effect of 3 increasing substantially the rock 


— excavation quantities. at these piers, but the resulting additional ..:. 


quantity of excavation was not eliminated by the contracting officer’ 


in his calculation of an equitable’ adjustment under the “125 percent — 


clause, ” even though a statement identical to that written into Direc- . 
tives Nos. 2 and 5—“Payment for this work shall be made at contract 


“unit: prices”—was made a part of Directive No. 7. It may be that the 


contracting officer considered Directive No. 7 to be different because é 


_ “Receipt Acknowledged” 3 is typed above the signature of the appel- 
lant’s superintendent rather than “Accepted” which is on Directives ! 
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Nos. 2 and'5; ‘however; such a ‘distinction loses oh of its Faves: astiagk 
_. the following: language on a) signature sheet: of Directive No. ce is 
taken into account: : At? ao 
ey Please indicate your aneptanoe of this directive by dating, signing and return- 
ing.the original *:* *, . (Italie, added.) Rar 
The directive was dated, signed by the appellant’ een and 
- returned, and thus was accapted as much as the earlier directives: 
The Board does not find that Directives Nos. 2 and 5 have the effect 
~ of excluding any quantity of excavation. for the piers from considera- 
tion when the equitable adjustment’ under the “125 percent clause” is — 
determined. True, the contractor agreed to directives which had the 
“effect. of i increasing excavation on the job, and of. providing for pay- 
“ment at “contract unit prices.” However, a specific contract unit price » 
of $3 per cubic yard was not: referred to in the directives, and no_ 
language was added which placed the additional excavation in a spe- 
cial classification from. the standpoint: of price. The reference to 
“contract unit prices” (as applied to excavation) means to the Board. 
a $3 price per cubic yard with respect to the 8,800-cubic-yard reat 
estimate plus 25- percent of that estimate (, 200 cubic-yards). It 
also means that such. price is subject to adjustment when ‘the padi 
- Sions of Article 9.3(1) come into play. If the Government had in- | 
~ tended to put into writing a negotiated agreement under which the 
appellant, without limitation, assented to a price of $3 per cubic yard — 


for work that cost more than $50. per cubic yard, change orders should. 
_ have been issued containing ‘definite conditions concerning price, in- 


cluding a epecifi exclusion of ae applicability of Article: 9. (1) of | 
EP25 G2 ee 

The contisotine officér’s findings (pp. 6 and 7 ) assert that Dinceuves 
Nos. 2 and 5 put “on the record” the asserted verbal agreement that 
payment. for. the increased excavation would be “at the contract unit 
price of $3-per cubic yard. % The latter five quoted words were not 
included in the directives. The Statement of Government’s Position 
filed by Department Counsel expanded the: wording of the directives 
in advising that it was agreed in them.that. excavation of 972.9 cubic 


yards ‘ “would be paid for at the contract: unit bid price for this item.” 


The appellant’s bid price was $3, but, in the Board’s view, the con- | 
- tract unit price (the term used in the directives) was fixed with cer- - 
tainty at $3 only so long as the total quantity of excavation performed 
remained under the original estimated quantity (8, 800: cubic yards) 
plus 25 percent (2,200 cubic yards). Any alleged prior or contem- 


". poraneous oral negotiations cannot be referred to in order to ascertain 


what. constituted the agreement of the parties, since the terms of the. 
agreement were integrated into the written. directives: af 


_ ¢ United States v. Croft- Mulling Electric Company, a 338 FB. 24 T12 (sth Cir., 1964). 
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At the times of issuance of Directives Nos. 2.and 5 it could not be 
ascertained definitely that the eventual quantities of excavation result- 


ing from their: performance would.-be:in the-area: requiring adjust- 2. 


ment under. the “125 percent clause.” - pane unrefuted. copuneny of 
the. appellarit’s president was as follows: ae 
- At the time of the signing [of Directives Nos. 2 and 5° we had no way of know- . 
.. ing, we. had no. conception, that this: excavation thing was going to increase £0 
anything like. the quantities and. proportions and ratios to which it did. 
The Board concludes: that there is no: ambiquity. or conflict between 
_ the provisions of Article 9.3(1) and-the terms of the directives for 
additional excavation. We have held on several occasions that where 
no cea: exists; there j is no need to construe the contract. < 


Lhe Amount of the E quitable Adjustment, 


The. ent contends that, all of the 2,124 cubic yards by. vaibich 
the actual excavation for. structures axgaded 125. percent of the esti- 
mated. quantity: should be considered as rock excavation and that for : 
this quantity there.should be allowed. the. stipulated price of $50. 15 
per: cubic. yard plus an- additional $5. 45 per cubic yard for concrete, _ 
representing the cost. of refilling voids that resulted from. DeCeRsaTy. | 
and reasonable overexcavation.. ae . 


The, Government’s plans for t the pr oject ; show in. apotile ibe approx- sea 
imate. location .of the.:bottom, of the overburden at each pier, and. 
indicate: that the subfootings. are to. be embedded.to a minimum depth. Cane 


of 1 foot. into rock. Elevations, on boring. logs. are also shown. . The 
appellant relied to:a. consider able. extent on this information. provided. 3 
. by the Government, since the subfootings were to be placed. underwater 


in the river, and there was little else upon which to base its caleula- © 


_ tions. Supplemental boring work was. performed after the. job star ted 
and the. Government obtained advice on proper. construction of the 
pier foundations from its consulting firm, -Palmer and Baker,, after 
information from this supplemental Doras work became: available. 7 
For example, the Government gave as.a reason for Directive No. 2 
that. supplemental borings “* * * disclosed the presence of.open. seams 
and. cavities.in-the rock immediately below. the elevations of the pier 
subfootings at locations not disclosed by the preliminary borings” 

and, with respect to previously ordered calyx holes that “The shallow 
depths indicated. for such: calyx ae render their: construction ? 
- impracticable.” : : S 
Rock excavation: was hot eee froin cane excavation in he bid ae 

schedule, and for the 8 ,800-cubic-yard estimated quantity the ap- 


- pellant had to estimate (perhaps guess) how much of it would be rock 


? Boespflug- Kiewtt-Morrison, TBCA-820 (Jan. 24, 1965), ‘citing: Hongkong & Wiiampow , 
Dock Oo., Limited v- United States, 50 Ct.. Cl. 218, 222 (1915) ; Ré& M Contractors; Ine.; . 
IBCA-325 (Apr, 21, 1964), 71 I.D. 182, 135, TOC BCs par, Pass 6 Gov, Contr. 257, and: 
cases cited’ therein, Sots pe ee Set eis che 
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ata <coae of more. ae $50 per cubic yard and how inizch. would be 4 
earth ata cost of $1 per cubic yard. -A.$3-per-cubic- yard price: by: 
appellant for the “anclassified excavation - {rock and garth). was the 
resulte: . ee ; 
fore: was 4. ean basis for the epetlants. conclusion’ from . 
‘the. plans. that. the. excavation: for: structures would be about. 758.9 
cubic’ yards of rock and 7,629. 1; cubic yards of earth. These quantities 


- were arrived: at by: taking: into..account: the. borings indicating: the” o oo 


top: of ‘earth and the- assumed top, of rock and, the, dimensions: for 


| individual piers given on the plans. - The Government apparently. had. 
added about 5 percent to.the sum of the above two figures to.arrive.at 


the 8 ,800-cubic- -yard. estimated’. quantity... The. .appellant’s. president 
acknowledged, however, that becazise the bottom of the overburden was - 


. depicted as approximate, only, and. because. the. Government engineer i 
~ had ‘the .right:,during: the course, of the -job. to determine and direct. 25 


the: actual elevations. of. the ‘bottoms of. the footings, the: anticipated 


. 758.9-cubic yards of rock might incr ease-or. decrease as to actual quan- 
~ tities “within: a. reasonable. margin. On the. question of whether his 


‘company. would: have had to excavate only approximately 760. cubic 
anes of rock and approximately 4,700. cubic yards of earth, he said: - 


“There is no certainty: Now I don’t feel that‘in my direct. testimony I stated © 


‘that: there isia.certainty.. &. *.% What I meant. to imply, if I. did not make it clear, 
“owas that the picture. the Government. gave us of the ratio of: ‘the rock to the earth 
was in the nature of one, to ten. 


ae arriving. at the. equitable. adjiisubent the: Board. will are ts pees 


) Iéave. the. appellant in the. same.position cost. wise.as.it. would. have 
been if the excavation had not exceeded 11,000 cubic yards. Applying 


9.05: percent. (the. percentage ¢ of rock in the total quantity of 8,388 cubic 


yards of combined: earth-and rock that reasonably. could have been - 


expected from an analysis of the approximations and minimums onthe ~ 


- plans). to 11,000 cubic yards gives 995.5.cubic yards as the. rock ‘to. be. 
expected in. the. original estimated quantity of excavation plus 25 
percent... ‘However, as noted. above, the appellant has’ conceded that 
the percentage of rockin the quantity of earth and rock estimated: from » 
the plans could have. been’ subject to an increase or. decrease. within 
reason. An increase in that percentage . from 9.05 percent. to 12.05: 
percent would have increased the rock volume from. 995.5 cubic yards 
to 1,825.5 cubic. yards. .Ten. inches-of additional rock .excavation: — 


within the neat lines of each subfooting would have increased the rock. - 


volume from ‘appellant’s original estimate of 758.9 cubic: yards to 
1,391.3 cubic yards. The Board. concludes, i in the light of: all elrcum-.. 
‘stances, that. there is justification for considering 1,345.2 cubic yards 
-as-the rock portion-of the 11, 000. cubic yar ds of excavation that 18: Snot | 
subject to adjustment. - ae ee ae ie Pats 
769-487-652 
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An exhibit attached to the appellant’s claim letter dated September 

. 19, 1961, shows total excavation of 13,189.1 cubic yards, designating 

. 9,821.9 aie yards as earth and 3,367.2 eirbic yardsasrock. Adjusting 

chee figures to come within the 18,124-cubic-yard stipulated total 
excavation quantity, the Board finds that a total of 3,345.2 cubic yards — 


of rock was excavated under the contract, of which, as pointed out 


above, 1,345. 2 cubic. yards are not: eligible for an equitable adjustment 
under the “125 percent clause.” It follows that 2,000 cubic yards of. 
“rock’should be paid for at the adjusted price, wat her: than the 1,151.1 
cubic. yards for which an increase was allowed in the contracting ~ 
officer’s decision. The remaining 124 cubic yards in excess of 11,000. 
cubic yards should be paid for at $1 per cubic yard, a price indicated 
‘hy appellant’s president to be reasonable for earth excavation. ° | 
‘The appellant contends that the increased depth of rock excavation 
etcired by the Government resulted in many instances in overbreak 
and overdepth excavation, ‘and: that as part-of the equitable adjust- 
ment the Government should pay for 915 cubic yards.of concrete that 


.. were used to refill overexcavated areas: Exhibit B to the: September . 


‘19, 1962, claim letter shows this concrete as having been placed at 24 — 
of ‘the 37 pier locations. * It is stipulated that excavation into solid 
rock requires the use of explosives, that use of explosives to excavate 
rock to prescribed elevations often results in overbreak and overdepth 
excavation, and that the cost:of the concrete required for refilling the - 
-overbreak is not included in the $50.15 per cubic yard that was agreed 
to as the reasonable cost of blasting, removal, and disposal of the rock. 


- ‘The appellant’s president conceded at the hearing that under’ the con- 


tract the Government could set the footing elevations and that appel- 
lant was “then and there bound: to:performi this work at the’ unit — 


prices.” ‘The Board: Tecognizes that the appellant was faced with a os 


very difficult bidding problem ‘in: ‘being forced to bid a composite price 
for earth and rock excavation. However, this is‘what' the contract 
required, and the expense of refilling with concrete cannot be taken into. 
account with respect to the 1,345.2 cubic yards of rock: excavation (the — 


quantity determined by the Board to be what the coritractor reasonably oe 


‘could have anticipated within the 11,000 cubic yards that is'stibject - 
to the $3 fixed price). “There is no unit price for such refill work, and 
the provisions of the Standard Specification (FP-57), pertaining: to 
_ ‘measurement and payment: for excavation and backfill -of structures 
* and. covering construction details of concrete structures, are consistent 
in stating that the contract unit price per unit of measurement for. 
each of the pay items “shall be full compensation for all labor, equip- 
ment, tools, and incidentals necessary to complete the work. * * * 
‘The refill of overbreak and overdepth excavation has been estab- 
lished by the appellant, to be a necessary and reasonable part of the 
work involved in the removal of the 2,000 cubic yards of rock that, 
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Pee to this decision, are for ‘equitable adjustment under the #195. 
percent clause.” The Government ordered the excavation into. solid 
‘rock, and it.is stipulated that such excavation requires. the use of ex-- 
plosives. The appellant has made a. strong case that the. blasting 
process was the one best adapted to obtain the required embedments. 
The Government has not disputed: this, nor has it asserted that em- 
ployment of the blasting process was unreasonable, The Govern- 
ment’s Supervisory Bridge Engineer testified that it was ‘the contrac- . 
~ tor’s prerogative to accomplish the excavation in the manner that was 
actually employed; that. is, by drilling tock with percussion drills: 
from a stationary platform and-by using the blasting process; in ad- 
dition, he agreed that it was necessary to refill the overbreak voids 
that, resulted from blasting with concrete. In the fall of 1960, when 
the question of payment. for refill of overbreak: came.up in connection | 
with work at Pier 5, the: Supervisory Bridge Engineer consulted swith 


-the Division Engineer and it. was their joint decision that the addi- 


tional concrete at Pier 5 would be eae for. The orbs Bridge 
_. Engineer explained: 


In taking it up with the Division Engineer, the Division Engineer decided that 
this was * * * an isolated incident. and that we: would: ‘pay Mr. Hennessey [an 
employee of the appellant]. for the extra concrete at that particular pier, but 
subsequently we found that several. other piers were low—two other piers, 
actually. We had no justification for making payment under our specifi¢ations. 
And so we said we will not pay you for this additional concrete. - : 


Certainly, in making an: equitable adjustment under. the’ 19594 


_. clause,” it. would be. more consistent to pay for all.of the. additional 


concrete required—a, continuing, necessary. expense at. most of the 
piers—than there was to agree to pay for only one isolated instance, of 
refilling overbreak. . Due.to.the fissures and: seams in. the rock, and 
_ the:fact thatthe work was being. done in water. depths: of about 35 
- feet, the appellant could notblast the rock to the prescribed elevations 
with accuracy. The appellant’s president testified that:éven the action . 


of clam shell buckets digging 85 feet into water was difficult to control 


His testimony that it is the normal practice of the construction industry 
to include the cost. of refilling Over Drews that results from excavation 


~. by blasting as “part and parcel” of the excavating costs was not contro-.. 
~ verted by the.Government. . Accordingly, it is determined that $4.25, 


the quotient of $14,219.10 (the appellant’s cost for the refill work) — 

divided by 3,845.2 (the number of cubic. yards of rock determined 
herein to have been excavated on the project), should be allowed for. ~ 
each of 2,000 cubic yards of rock excavation in addition to the $50.15- 
” ~per- -exibic- yard blasting, removal and epoesy price in ee | 


248: 


- Under this dean the total allowarics for thé 2; 194 Sabie pds of 
excavation performed in excess of 125 percent of the original estimated 
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quantity is $108, 924... On this assumption that. the Government has 


oe heretofore paid $3 per cubic yard for 2,124 cubic yards, plus an addi- 


tional $47.15.per cubic. ‘yard - for 1,151.1 cubic yards (pursuant: to the 
‘ contracting officer’ S. determination), the additional amount payable: as 
7 an equitable adj ustment under this decision i is $48, 277. 68. : 


aC pinion ee 


| The apo is dened ‘as: ‘to. the. claim a $145, orl 48 ‘made oe 7 
Article 9.3(2) of FP-57.. The. appeal is sustained with respect to: the - 
claim for: $118, 094. 40, made under Article 9.3(1) of FP-57 to the extent 
of. $482 ami. 1485 as. set. forth above... The. remainder. of. that. claim, is . 
denied. ee ty ork a 
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Alaska: _ Homesteads—Homesteads: (Ordinary): Contests —Homestends: -(Or- ie 
dinary) : Cultivation oe : . 


A charge of failure to cultivate ‘ihe peqiiied: acreage within the second year 
“of a homestead entry is not ‘sustained where: the evidence. is merely that. 
persons: -who ‘had: occasion. to: view: and: be on the land. occasionally.. during 

- the crucial.period-did not see any cultivation. and. the entrywoman.. testifies. 
“positively that the necessary cultivation was accomplshed. 


| . Indian Allotments on Public Domain:  Generally—Alaska: Indian and Native 
Affairs : pee e: siget er - 


: ‘An enrolled member of the Gondamne Tribe of Indians. of Oklahoma’ is not 

entitled to an Indian allotment.in Alaska under the act. of May 17,1906, 

as amended, which authorizes. the. Seeretary of the. Interior to. allot land — 

| to Indian natives of Alaska. ; 
‘Indian Allotments ‘on Public. Domain: Tends. Subject to. 

Unappropriated public ‘land in Alaska is subject. to allotment - ‘inden the . 

| General Allotment: Act: ‘to Indians. who are not natives. of Alaska. 

 Homesteads. (Ordinary) : Relinquishment . 

A homestead. entrywoman may relinquish a portion of her oe and receive 


\ 


. a patent to the remaining portion of her entry, which must. include her. | 


house, if she shows that she has met the cultivation requirements: on the 
portion retained - and otherwise complied with ae homestead law. 


GLENN M. ‘CLARKE’ v. ‘BERTHA ‘MAR TABBYTITE 2 
CORREO OS Maren 88 1965 pagers ts Seeks 
APPEALS FROM THE BUREAU OF ‘LAND ‘MANAGEMENT aia ee 


| _ Mrs. Bertha: Mae. Tabbytite. has appealed. to the Secretary. of the 
“Interion: from: two decisions of: the Division. of Appeals, Bureau of 


ae Land Management, affecting her claim to a160-acre tract of land 8 
~~ in sec. 30, T. 12 N., R..2 W.,:S.M., Alaska... The first appeal, from ~ 


moa Secicion dated. May : 22, 1962, Uelntes to her application for an 
Indian allotment on the mace and the. second. appeal, from. a -deci- 


sion dated January 10, 1963, relates to the cancellation of her home- 
_.. ‘stead entry, Anchorage 033425, on the same: land as the result. OF a. 22 
~ contest brought. against the entry by Glenn M. Clarke... 


The two appeals will be considered in this decision. . ‘However, ue | 


cause her homestead entry was a subsisting entry when Mrs. Tabbytite | 
filed her application for an Indian allotment, her- appeal relating BO. are 


- the contest against. that: entry: will be considered first. 


To place this appeal in its proper perspective, cer tain: Facto telating eee 


| : to the entry and discussed in a prior departmental decision (Glenn M. 


'. Clarke v. Bertha Me ae. Tabbyiite poe dated Siete: 2, 1961, 


will be recited. . 

- Mrs: Tabbytite’s 5 ‘entry was. cilowed on: J anuary 99. 1957, as a eonne: 
entry under the act of September 5, 1914, 38 Stat..712, 43 U. S.C. § 182 
( 1958), after Mrs. Tabbytite in her application; filed on: November 27, 
~ 1956, had made a satisfactory showing that. a previous: entry. on the 
eae land had been:lost because of matters beyond her control.. 


On June 17, 1958, Glenn M. Clarke initiated a contest sans séhie a 


entry pursdant to the act of May 14, 1880, 21 Stat..141, as amended, ~ 
— 48 U.S.C. § 185, (1958), under. which, if Clarke prevailed, he. would 
obtain a preference right, to enter the land. The charge brought was — 


that Mrs. Tabbytite “has not established nor maintained residence on : | 
the landas prescribed’ by law.” After noting that the contest should ees 


have been dismissed, since the charge. did not appear-to be a proper 
_ charge, stating only a.conclusion without: supporting facts, and after 


~ noting that the. hearing examiner had dismissed: that portion of. thie 2") 


’ charge relating tothe. maintenance.of residence, ' ‘the, Department af- B 
firmed the Director’s holding that: the:charge that Mrs: ‘Tabbytite had : 


a not established residence on. the entry ‘had ‘not been.sustained: aes 
On June. 29, 1959, during the pendency. of. his first contest, Clarke 


—“jnitiated a second. contest. against Mrs. ‘Tabbytite’ S entry. ‘That contest 
isthe subject of this appeal. The charge brought was. that. Mrs. Tabby: | 
tite “has not. cultivated the land in accordance with. regulations.” 

- Mrs. Tabbytite answered the complaint: o on August: re 1959, denying 


- os the charge. is 


Nothing. appears to have eet dette with’ rape to he. contest. com= — 


ee plaint until Tao 13, 1961, ; Saamediataly. following. the epee: = a 
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mental decisionve on. the. first cone safhen Ginike filed a an “amended | 
contest complaint. That. complaint charged: a 
That no cultivation was done by the entryman during the second entry year; that - 
the first ‘clearing was done on S une 18, 19, 20, and 21 of 1959; that nothing: grew 

on the ‘land. “That the amount. of land cleared in the third entry year was in-.. 
sufficient to. satisfy the. legal requirements for the third entry year. 

Mrs. Tabbytite answered the amended complaint, and, thereafter, . 
‘on October 24, 1961, a hearing was held. At the hearing, Clarke with- 
drew the last charge of his amended. conve relating to cee in 
the third entry year (‘Tr. 5). de 

The hearing examiner, in his decision of April: 27, 1962, dies that 
the single issue raised by the: pleadings was whether or not the entry- 
‘woman complied with the requirements of the homestead law during © 
the: second entry year. He’set forth the requirements of the law that 
an entryman, must cultivate not less than one-sixteenth of the area 
of his entry, beginning with the second year of the entry, and not 
less than one-eighth, beginning with the third year of the entry and 
until final proof (Rev. Stat: § 2291 (1875)), as amended, 48 U.S.C. 
§ 164 (1958), and stated that since the entry consists of 160° acres 
and was allowed on January: 22, 1957, Mrs. Tabbytite was required 
to cultivate 10 acres one the second. auy ear, 2 anuary: 22, 1958, 
through January 22, 1959." , 

He mentioned certain a the testimony: given ‘and ‘concluded that | 
the testimony given by Clarke’s witnesses showed that there was no 
cultivation in evidence prior to J anuary 1959. He found Mrs. 
Tabbytite’ s testimony that she had cultivated 10 acres with handtools 
ce the summer of ‘1957 unconvincing. “He stated: . 

ee a The term’ “cultivation” denotes more than a ‘simple clearing of the land. 
Cultivation consists of the actual breaking of the soil: followed by’ “planting, 
sowing*of seed and tillage: of crops other than native grasses. -(Ben F. Waters, 
42 I..D. 80-(1912).): -To.place under experimental cultivation 10-acres of virgin 
rocky | soil covered with an accumulation of natural vegetation: by the: use of 
_ simple hand tools would be a tremendous accomplishment, particularly in the 
. face of the extreme ‘weather: conditions and short summer seasons encountered in 
Alaska. There is no. credible evidence in the record to establish that the entry- 
“woman actually so cultivated 10 ‘acres during the first or second entry: years. 
‘. The’ contestant: has established by a: preponderance of the, evidence that the 
entrywoman failed to cultivate 10 acres of her entry. before. the end of the second 
entry year, January 22, 1959. Te 

‘The entrywoman having ‘failed to comply with the ‘thandatory: cultivation’ 
‘requirements of the: homestead laws as aforesaid, homestead entry A-088425 is 
hereby. canceled. ee ; 
: In affirming t the heaving examiner’ s decision, the Division of Appeals - 
held that the evidence pene at the hearing amply. Suppers! ‘the 
_ findings of the hearing examiner, 

“Mrs. Tabbytite, in her. appeal to. the Secrétary; attadks the finding 
‘on the cand that it is not an etted bye the: evidence: Age 
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| We have condoned the record made at the hearing. ead we agree 
chat Clarke did not, sustain his charge by a preponderance of sub- 


stantial evidence that no cultivation. was done by Mrs. Tpbbytite “eee! 


during the second year of her entry. 

We disagree: with the evaluation made, by the haa examiner 
of the.evidence presented on. behalf of the contestant. Much of the - 
testimony taken at the hearing is irrelevant to the issue. However, 
a great portion of what is relevant. is as to the condition of the land. 
in June 1959 and thereafter, and, while what the. witnesses saw may — 
have led them to infer that 10. acres within the entry: had not been 
cultivated prior to January of that year, their testimony does not over- 

- come Mrs. Tabbytite’s positive. testimony that she and her. sons not 
- only cleared that amount of land in the summer of 1957 but that they 
cultivated it during 1957 and 1958... | 

The contestant called eight. witnesses, sictuding Mrs. Tabbytite. 


~The first, Dr. Edward E. Bach, contributed nothing to Clarke’s case. 


He. testified (Tr. 8-11) that he took two photographs from. the air in 
_ 1961 and saw only one cleared area. - He had not walked over the land 
-intheentry (Tr. 15). | 

The next witness, Fred i. Winchester, testified that he cleared shout 
_. 22.acres of land for Mrs. Tabbytite in J une 1959; that. there was a small 
cleared: area around the cabin; and. that. to. his knowledge there was 


no cultivation on the land clear ed (Tr. 20). He admitted on cross- __ 
examination that. he was guessing, when. he testified that there never — 


had been. any clearing done. on the upper 80 acres- of the entry but 
would say there had not been (Tr. 98); and that June 18, 1959, was | 
the first time he was on the property. 
Mrs. Tabbytite was called next, as an adverse witness ‘for. the con- 
testant.. He could not,. however, shake her testimony that she had 
“ cultivated around 10 acres prior to Ja anuary 22, 1959, by turning over — 
(tiling) the soil and doing some experimental planting (Tr. 39-34), 
~~. Donald Rohaley. testified that. his property: partially adjoins. Mrs. . 
 'Tabbytite’s (Tr. 47). He has. hunted i in-the vicinity. of the. homestead 
_ and has used the road: which goes through. the. Tabbytite. entry from 
1955 on. He used the road in 1957 but. did not observe any cleared | 
cultivated land in the fall of.1957 (Tr. 49). He admitted that-he was. 
not looking for any cultivated land during his hunting trip* ‘but: stated 
that if there was any cultivation around the cabin, “I am sure Ai would 
. have noticed it.” (Tr. 50.) 
~ Craig C. Thomas used. the cond through the entry severe: times to 
go hunting. . When he got to:the top. of the mountain, he could observe: 


most but not all of the homestead. He did not see any ‘clearing in 1957 


except around. her cabin. | “He does not believe he saw any clearing ine. 
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1957and. 1958 hen he went hunting, but has ohesrved : a, oleating’ on the. 
land, which, he guesses, but does not know, was made in 1959 (Tr:.7 0). 
a, Thomas testified that he does not know if the road he built to:use for 

| his imoose hunting trip was on the Tabbytite homestead or not, “be-— 


fy cause. I do not know where your property lays, only that you had ‘160 | 


acres up In there somewhere” (Tr. 82). He said he had not seen more 

than one-half acre cleared around the cabin (Tr. 20.88) r= 
Donald O. Spaulding testified that from his house; in which he 

began to live in 1959; he can see a great part of the east 80 acres‘of the - 

é Tabbytite horiestadd, that there was-a clearing or cultivation in evi- 

| dence | on. that east 80 acres in the fall of 1959 (Tr. 84). He testified 

that he thought. there was one-half acre cleared separate from the 22 


acres cleared i in 1959 by. Winchester but had only been there once, in 


1960, trailing a moose—“T wasn’t looking’ for clearings.” (Tr. 89.) 
He admitted on.cross-examination that he had no knowledge. of. the 
cultivation or clearing other than. hearsay and = one time’ on the. 
property: chasing the moose (Tr. 92). : ne 


‘Howard L. Murray, whose homestead adjoins the Tabbytite prop- ~~ 


erty, has been acquainted with the area since June 1958. He stated _ 


that the cultivation was done toward the end of June 1959 (Tr. 99); . 


while he was living on his homestead. He stated he did not see any 


cultivation’ when he was on Mrs. Tabbytite’ S “homestead in 1958 and i - 


-in the spring of 1959; that to the best of his knowledge there was as 7 
clearing on the ioniestéad until the spring of 1959 (Tr. 99-100). } 
- testified, on .cross- examination, that he was not living i in the area’ in 


the winter of 1957 and the summer of 1958 (Tr. 104). He: testified, ee 


on re-cr oss-examination, that at any time he was oi the homestead in. 
1958 and the spring of 1959 he did not see any cultivation and that 
there was no clearing there. He admitted that he had never viewed. 
- the area prior to June 1958 (Tr. 119). . 
‘James M, Boggan testified that in the latter ae of thes summer of — 
1958 he was on the top of the mountain overlooking the upper half of - 
_ Mrs. Tabbytite’ sentry and-that if there was cultivation there, “I never 
did see any.” (Tr, 121.) oe * 3% Uf there was any cutting of timber _ 
and cultivation. T can’t recall it.” (Tr. 122.) In going up a road, -_ 
‘pr ‘esumably « on Mis. Tabbytite’ s entry, in places he could see the land 
~ on both sides of the road, in other places he could not, “but everplace. 
~fsic]. there was a.view I certainly looked; * *.* I still don’t. recall 
anything that. was cut or cultivated.” (Tr. 122.) His first trip. it ae 
the area was in 1958 (Tr. 123). He later testified that he did not 


know where the road. is and that he could not:tell. which part of the = : 
acreage that he, saw.was in the Tabbytite homestead (Tr. 125). He 


could not ‘see the ground—just. got a view from a’ distanée, was not 


| A, £ around | the cabins and. did. not eon the petit a 126, camel oe 
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could not say whether the place had been disturbed by humart hands i 
or not (Tr. 127). a 

Mrs. Tabbytite testified i in her. own behalf that she and: ter sons | 
hand cultivated 10 acres In 1957 and then in 1959 hir ed a man w ith a 
bulldozer to go over it again (Tr. 140-141, 146-149, 156-157). 

Thus, while certain negative evidence. was presented, it is obvious 
that the contestant’s witnesses had, at best, only casual oppor tunities 
- to observe the land. The fact. that those who did, on occasion, view — 

the land during the crucial period did not. observa the cultivation of 
the 10 acres within the entry during 1957 and 1958 does not convinc- 
ingly establish. what. Clarke charged, that no cultivation | was done 
during the second. year of the entry. 

Accordingly, it-must be held that, on ais basis of the. present’ r nord. .: 
the contestant did not sustain the burden of establishing his case by a 
preponderance, of substantial evidence and that therefore it was im- 
proper to have: canceled the entry. — 

Clar ke, not having procured the cancellation of the entry by he 
contest, is not, of course, | entitled to. any Pere right to enter the 
land. 

oe although Clarks aia not prove his shang against. the 


ar. entry, before Mrs. Tabbytite becomes entitled to a patent covering her .. 


entry under the homestead law, she must still prove to the satisfaction | 
of the Department that she has met all of the requirements of that law, 
including proof that she cultivated at least one-eighth of the. area 
_ within her entry, or 20 acres, during the third ‘and succeeding years 
until the submission of final: proof. Whether. Mrs. Tabbytite can. 
make the required showing i is not indicated by the present record, since 
nothing therein indicates the extent of the cultivation which-may have 
been accomplished « on the acreage which is shown to have been. cleared 
in June 1959. In this respect, Mrs. Tabbytite’s attention is directed to 
a regulation of the Department, formerly 43 CFR. 166,23, now 43 CFR. 
9911 28a, Ir which acceptable cultivation is defined. ‘The. Depart-— 
ment, has consistently held that, in order to constitute proper cultiva- 
_. tion, the- breaking of the soil, ‘planting or seeding, and tillage for a 
crop must: include such acts and be done in such manner as tobe rea- 
~ gonably calculated to produce a profitable result. United. States v.- 
Charles E. Stewart, -A-28966 (September 25, 1962) ; Margaret L. Gil- 
bert v. Bob H. Oliphant, 70 LD. 128 ees) ig Sehm, A-80129 : 
(November 9, 1964)... | 
Unless. Mrs. Tabbytite can. make the: ot ined showing as to. cultiva- ; 


tion, it: would. be futile for her to spend her efforts. in attempting to. os 


acquire title to the 160 acres under the homestead law. 
There would, of course, be no objection t to the filing: of a relinguish- 
769-487-658 | : 
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ment by Mrs. Tabbytite of one or more of the four legal subdivisions 
in her present entry. Cf. Thomas G. Simmons, Jr., A~30076 (Supp.) 


( November 19, 1964). ‘This would reduce the amount of land which | | | 


Mrs, Tabbytite must show to: have been cultivated during the third 
- and succeeding years of the life of her entry. If she chooses to relin-. 
quish cne or more legal subdivisions, she must retain in her entry that: _ 
subdivision which includes her. house and cultivated land. kot 

‘We turn now to Mrs. Tabbytite’ s appeal from the rejection of her 
| application toa acquire title to the land’as an Indian allotment. : 

‘On January 12, 1962, prior to the examiner’s decision on Clarke’s 
second contest of the entry, Mrs. Tabbytite filed an application for an 
Alaska native allotment on the land embraced in her.entry under the ~ 
act of May 17, 1906, 34 Stat. 197, as amended, 48 U.S. C. § 357 (1958), 
| alleging occupancy of the land since Decethber 1954, when her first. 

entry (Anchorage 028785) was allowed.. Her application was Te” 
jected by. the Anchorage. land office by decision of February 6, 1962, . 
on the ground that Mrs. Tabbytite does not qualify under the att: not. 
being a native of Alaska. On appeal to the Director, Bureau of Land oe 
Management, Mrs. Tabbytite alleged that she had intended to apply. 
.for an allotment under section 4 of the General Allotment Act of 
. February 8, 1887, as amended, 25 U.S.C. § 336 (1958), claiming to 
be an enrolled rethber of the ‘Comanche Tribe of Indians of: Okla: 
homa. She thereafter filed with the Director an application for the 
160: acres under section 4 of the 1887 act, as amended. 

In its decision of May 22, 1962, the Division of Appeals, Burda, | 
of Land Management, affirmed the rejection of Mrs. Tabbytite? sallot- — 


ment application on the ground that Mrs. Tabbytite is not a native — 


of Alaska and therefore not qualified for an Indian allotment under — 
the act of May 17, 1906, and on the further ground that section 4 of 
the act of 1887 relates only to. unappropriated public lands in the 
United States exclusive of Alaska, and that, in any event, the land 


is unavailable for further application sO long as it remains in the un- | 


oe canceled homestead entry of Mrs. Tabbytite. * The Division of Appeals 
held that Mrs. Tabbytite cannot claim the land. as 2) homestead. entry 
and as an Indian allotment at'the same time. | 
We agree with the Division of Appeals that Mrs. Tbbyeies is not 
entitled to ‘a native allotment under the 1906 act, as amended. That 
act authorizes the Secretary of the Interior. to allot lands: to’ those — 
_ Indians, Aleuts, and Eskimos of full or mixed blood who reside i in and 


are natives of Alaska, The legislative history of the 1906‘act points . 


strongly to the conclusion that it. was the natives of Alaska only who 
were the concern of the Congress in the enactment of that legislation. 
Until that time: those natives had: had no legal protection against the 
white man in the occupancy of their homes _ and it was to ‘afford this 
protection, that the act was passed. ‘Nothing i is found i in the legislative i 
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history which would suggest that Indians of the other States Or, ter- 
-ritories were to benefit through its enactment or, conversely, that.such — 
‘Indians were to'be. deprived « of any benefits that they might have in. 

. Alaska under other legislation. Therefore, even though Mrs: Tabby-. 


‘tite may ‘be said to reside in Alaska now, she i is not a native thereof and e 


does not: come within the scope of the 1906 act.’ 
_ However, we do not agree, that section 4 of the General Allotment . 
- Act of 1887, a , as amended, is not applicable to those Indians, not natives — 
of Alaska, who may be entitled to allotment and who:make settlement 
on unappropriated public. lands of the United States i in Alaska, 
Section 1 of the General Allotment Act,.. 


An Act to ‘provide for the allotment of lands in: eae to Indians on ‘the . 
. various: reservations, and to extend the protection of the laws of the. United States ° 
and the Territories over the Indians, and for other purposes, 


provided for the allotment of lands within reservations oad for 
Indian use to individual Indians i in the quantities ; set forth ther ein. 
24 Stat. 388. : 

- Section 4 provided i in pertinent part: 


Phat’ where any. Indian not residing upon :2 reser vation; or foe srtioae: tribe no 
reservation has been provided-by treaty, act of Congress, or. executive or der, ‘shall 
. . Inake settlement upon any surveyed or unsurveyed lands of the United States not. 
ae otherwise appropriated, he or she shall be entitled, upou application to the local. 
land office for the district in which the lands are located; to have the saine allotted 
to him: or her, and to his or her. children, in’ quantities and manner: as provided - 
in this act for Indians residing upon .reservations; *-*. * and patents shall be. 
issued to them for such lands in the manner and with the restrictions as herein 
_ provided. * * * 24 Stat. 388, 25.U.5.C. § 334 (1958). 

Section 5 provided for thei issuance-of trust. patents to those Indians 
to whom allotments are made and that— | J eee . 

He the law of. descent and’ partition ‘in Pe in: the | ‘State or : Mersitory 
where - Sen lands are: situate shall. apply. thereto after patents. therefor, have - 
been. executed and delivered, except as. herein otherwise provided; and the laws 
of the State of Kansas regulating the descent and partition of real estate’ shall, 
so far as practicable, apply to all lands in the Indian’ ‘Territory’ which: may’ be 
allotted in severalty under the provisions: a this: act. eR a 24: ‘Stat. 389, “as” 
-ameridgd, 25 U. S.C. § 348 (1958). “ pore das Sree 


Section 8 pro ovided : 
That the provision [sic] ‘of this act shall not extend to the territory. occupied 


by the Cherokees, Creeks, Choctaws, Chickasaws; Seminoles, and Osage, Miamies oe 


- and: Peorias, and Sacs and Foxes, in the Indian Territory, nor to. any. of the’ 
reservations of. the Seneca Nation of New York Indians in the: State of. New. 
_York,. nor.to that strip of territory | in the State of Nebraska adjoining the Sioux 

- Nation on the south. added by executive order. 24 Stat. 391, 25: U. 8.C. SPs. 
ee), 


- Section 1 of. the 1887 act. was amended Ly the « act, of Febransy 28, 7 
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1891, 26 Stat. 794, to oe five | new sections. eres as s pertinent, 


the new section 4 a that act provided: 

“That. where any Indian entitled. to allotment. under existing laws: shall make 
settlement upon any surveyed or unsurveyed ° lands -of the United: States. not 
otherwise appropriated, he or she shall be entitled, upon application: to. the local 
land, office for the district in which the lands are located; to have the same 
‘allotted to him or her and.to his or her children, in quantities and manuer as 
provided in the foregoing section of this amending act for Indians residing 
upon reservations; * * *; and patents shall ‘be issued to them for such lands 
in‘the manner and with: the restrictions provided in: the act’ to which pis is an 

amendment. # * * 96 Stat. 795, 25 U.S.C. § 336. (1958). ts 


Section 5 as created by the amendatory : act provided— - . 

* That ‘the provisions. of this act: -shall not be held or eal ita as ‘to 
ete to the lands commonly called. and known as the “Cherokee Outlet” ; te 
26 Stat. 796, 25:U.8.C.'§ 371 (1958). a ee ae 3 

7 "The section 4 created by the 1891 statute was again amended iby 
section 17 of the act of June 25, 1910, 36 Stat. 855, 859, to provide, 
instead of for allotments in quantities and manner. as provided i in 
the earlier legislation, that— | | | 

a seal such allotments to Indians on the Apabile domain. as herein provided 
shall be made in such areas as the President may. deem pr oper, not to ‘exceed, 
however, forty acres of irrigable land or eighty acres of nonirrigable. agricul- 
tural land or one hundred.sixty acres of nonirrigable Brazing jana to any one 

“Indian ; * * 25 U. 8.C. § 336 (1958). con res 

There is nothing in the innmiege of the General Allotment’ ‘legis- 
lation which specifically excludes the public. domain in Alaska. from 
its application. On the other hand, it.is obvious that the legislation - 
applied when it was enacted to land within the then territories of | 

the United States. It is also obvious that Congress provided specifi- . 
cally for those cases where the legislation was not to apply. The fact 
that Alaska was not organized as a territory until 1912, at: which 
time the Constitution and laws of the United States not. locally. in- 
applicable were given the same force and effect within the: Territory 

as elsewhere in the United States, 37 Stat. 512,48 U.S.C. §§ 21 and 28 
(1958), does not militate against the present application of this egis- 
lation to.the public domain in Alaska. .A careful consideration of — 
section 4 of the General Allotment Act, «as. amended, discloses no 

reason to hold that its provisions are locally auapolcable to the public 
~ domain in Alaska. In this connection it. is to be noted that the Con- 

eress had, by the act. of May 14, 1898, 80 Stat. 409, 48 U.S.C. § 871 

(1958), extended the provisions of the homestead laws of the United 
States to Alaska and that when the Congress intended to bar section. 
4 allotments on the public domain within a particular area it did so 

specifically. See also in this connection the act of March 1, 1938, ra 


1¥For a. "general discussion of the.’ allotment system, see. Cohen," ‘Handbook of Federal 
Indian Law, Sec. 1, ch. 11, at p. 206. 
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47 Stat. 1418, 26 U.S.C. § 3378 (1958), “barring alloehen ts on lands | 
to Indians on the public domain in San Juan County, Utah... 
Therefore, it must be held that such Indians who qualify may ee 


fund allotted to them in Alaska: i in such areas as may be. deemed proper ~ 


to the extent provided for in'section 4 of the General Allotment Act, . 
as amended, z.¢., 40 acres of irrigable. land, 80 acres of ‘nonirtigable | 
agricultural land; or 160 acres of nonirrigable grazing land. 

Of course, before such an allotment may be allowed, the. Indian 
must satisfy the requirements of the Department, set forth | in 43 CFR 
Subpart 2212, including, among other things, the submission of a 
certificate from the Commissioner of Indian Affairs showing that the 
__ person desiring to file the application is an Indian ‘entitled to allot- 
ment. In this respect, it is noted that no such certificate accompanied 


Mrs. Tabbytite’s application. The statement dated March 28, 1962, — 


signed by the Area Field Representative, Kiowa Area Field. ‘Office, | 
Bureau of Indian Affairs, that the records of that office reflect that 
Mrs. Tabbytite is an enrolled member of the Comanche Tribe of 


_ Indians of Oklahoma, which Mrs. Tabbytite attached to her second 2 


APP Heaton, does not seem to meet this requirement. 

Furthermore, Mrs. Tabbytite’s section 4 application describes the 
land as “nonirrigable- agricultural—for grazing land.” If the land. 
is nonirrigable agricultural land, Mrs. Tabbytite, if she can qualify 
for an Indian allotment, would be entitled to only 80 acres. ae 

Finally, the decision below holds that Mrs. Tabbytite cannot claim 
the land under the homestead law and as an Indian allotment at the 
same time. ; 

This is- true... Mrs. Tabbytite contends that ins was under the 3 am- 
pression, when. she filed her application. for the Indian allotment, that 
her homestead, entry lad. been canceled. Although Mrs. Tabbytite 
owas in error in believing that her homestead entry had been finally. - 
canceled, we can see no objection to recognizing the fact that. Mrs. : - 


Tabbytite has made settlement on the land. The fact that, she made | 


settlement at a time when the land was “already . within her allowed 
-homestead entry should not preclude her, if she-so. desires, from. relin- . 
~quishing- her homestead entry and pursuing her claim to the. Jand — 
“as an Indian allotment. bs 
_ Accordingly, and in order to bang iis long Sewn: ui contr oversy 
as to Mrs. Tabbytite’s right to remain on. the land. to-a close, Mrs. 
‘Tabbytite should determine whether she wishes to pursue her efforts 
to acquire the land or a part thereof under. the homestead law or 
_ «whether she wishes.to. have her settlement..on the land recognized as 
‘the basis for an Indian: allotment. If she chooses the latter course, 
she must, of course, meet the requirements-for: a.section 4 allotment 


184 0 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [72 LD.._ 


~ and relinquish her claim to all of the land under the homestead law. 

- Mrs. Tabbytite should. be eryer a reasonable Ppperiney to make 

this decision. 

“Therefore, aa to the authotity delegated: to the Solicitor by 
the ‘Secretary of the Interior (210 DM 2.2A (4) (a); 24 F. R. 1348), 

the decision below on the contest of Mrs. Tabbytite’s homestead entry 

~is reversed and the decision relating to her: application for an Indian 

. allotment on the land i 1s affirmed as herein modified. ee 


Epwarp Wanvee RG,” | 
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APPEAL OF CRAFTSMEN CONSTRUCTION 00., INC. 


TBCA-360. + ea 

‘IBCA-861 | ied ie - Decided M Geek 28, 1965. 

Contracts: Disputes ad Remedies: J urisdiction—Contracts : Performance or 
‘Default: Breach ~~ ae os eeges 


Claims for extra costs of performance allegedly caused by the Government's 

- excessive delay in approving shop drawings required: by it pursuant to ‘the 

. terms of a construction contract are claims for breach of ‘contract. -Such 

claiins: are: beyond the jurisdiction of the Board of Contract. Appeals. to 

_- decide, in the absence of an appropriate Suspension of Work clause ox other 
ce provision authorizing a price adjustment for such a. Gelay. 


“BOARD OF CONTRACT APPEALS. 


"Department Counsel has filed a motion to dismiss two: timely 
appeals from the contracting officer’s denial of two separate clans 
involving the above- identified contract. : | 
The motion is premised on the theory that the Board is without 
jurisdiction’ to grant an equitable adjustment of the contract price 
because the claims are for damages for. breach of. contract, and, there- 
-fore are beyond the administrative authority of this Board to 
“determine. — 7 te : 

-. Hach claim is for the. extra cost: of performance’ which appellant 
attributes to prolonged delay by | the Bureau of Indian Affairs in re- 
. Viewing and approving shop drawings during the construction of. 


facilities at Leupp, Ariz., on the Navajo Indian Reservation. ‘Both ie | 


appeals will be ponntdened in this decision.1 

The contract, dated December 17, 1958, called for the conistittiction: 
of school:and housing facilities at Leupp, Ariz., on the Navajo Reser- 
ee | The contract price was. $3,178, 412. “All work was required 


1 1 each claim initially included:a request for an enanaion of time for performance. How- 
ever, the contract was completed. within the time required, and, consequently,’ there was. 
no assesstaent of liquidated damages. . It will not be necessary, eres to discuss ap-, 
fice requests for extensions of time for performance. ’ in Qo eae og t Sey 
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to: be completed vale 540. days. after the date of receipt of notice to 
- proceed, The contractor. received notice to.proceed, on January, 11, 
1959, thus establishing the date for completion to be July 14, 1960. 
“Performance by appellant under the. contract was determined to be. 
~ substantially complete on July 12, 1960. — | ‘ 
‘The contract was executed on Standard F orm 23 (revised March | 
1953) and incorporated the General Provisions of Standard Form 23A — 
(March 1953). These included the customary “Changes” and “Termi-. 


“nation. for Default—Damages for Delay--Time: Extensions” provi--. 
_ sions (Clauses 3 and 5,.respectively). pane contract did not contain a we 


“Suspension of Work” clause. - 


Provision for the: submission of shop. dr awings is made: in Clauss ne 4 


13.0f the General Conditions of Specification No. 65-58 and of Specifi- 
cation. No.. 66-58. Hach clause reads in pertinent part as. follows: | 
* 13. Samples, . Shop Drawings and: Catalog. Data: In accordance with Clause 
8, General Provisions, . ‘Standard .Form 23A, the Contractor: shall submit for 
approval such samples, shop drawings, and data as may be specified or as may be — 
requir ed whether mentioned specifically herein or not.:*. * * 
The parties 4 agree that the shop drawings i in dispute were required e 
by the terms of. the contract. 


aye No. Lb 
ee CA-360 


"Appellant's first Maia is 56% an equitable adjustment i in the amount: 
_ of $4,940 for costs allegedly incurred as the result of excessive time 
used by the Bureau of Indian Affairs to review and approve’ shop 
drawings pertaining to foundation. anchor bolts for pipe columns in. 
the kitchen. dining hall building and’ to related setting plane, for anchor . 
bolts and other imbedded items. . 
| _ Appellant contends that: (1) ‘the Goverument’s datas: a timely 

approve the anchor bolts unreasonably delayed the “critical path” 
of construction: because it was impossible to’ build any part of the — 
superstructure of the building until the anchor bolts had been im- 


bedded: in the footings; that (2) a reasonable time for review and ~ 


| appr oval of these drawings would not have exceeded 7 to 10 days; 
_ and that (3) if these drawings. had been approved within a reasonable 


period, the project would have been completed i in a lesser time and at.’ < 


a lesser cost than was actually the case. , 

The time for approval of the. shop drawings was. ot specifically 
‘set forth in the contract, and, hence, the’ Government was under an 
~ implied: obligation to perform this fanction within a reasonable time. 


os The record. discloses. that: the: anchor bolt drawings submitted for — 


“approval by appellant were retained by the Government from Febru- _ 
ary 2, 1959, to March 11 , 1959, or for: a period of 38 days. Thecon- | : 
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- tracting officer concedes in his findings of fact and decision that a rea- 
sonable period would not have exceeded 2 or 244 weeks. However, he | 
found that appellant did not, in fact, incur any additional costs 
because of the delay i in approving the anchor bolt drawings. © _ 
"The Board is in no position to determine the issues thus presented, 
since the dispute is one over which’ it has no jurisdiction. 
- The:contract does not contain any provision, such as a standard 
form “Suspension of Work” clause, authorizing an equitable adjust- 
ment of the contract price for Government delay in performing its 
contractual obligations. Although the “Changes” clause (Clause 3) - 


of the contract contains an equitable adjustment provision, it is well 


settled that the “Changes” clause does not extend to claims that are 
grounded solely upon delay of the Government i im performing its con- ~ 
tractual obligations.? Since appellant’s first. claim does not come 
within the scope of any provision of the contract specifically authoriz-. 
ing an equitable adjustment or other form of administrative payment 
for delay by the Government, it must necessarily be regarded as a 
claim for breach of contract. Our holdings have consistently treated 


~~ claims for breach of contract as beyond the jurisdiction of the contract- 


- ing officer or this Board to determine.* Consequently, Department 
Counsel’s motion to dismiss appellant’s first appeal for lack of 
_ jurisdiction is granted. | Y 
. Claim No. 2. 
IBCA-361 


- Appellant’s second claim is essentially for an equitable adjustment 
of the contract price, in an unspecified amount, for the additional costs 
of performance allegedly incurred, as the reeult of the Government’s 
unreasonable delay in reviewing and approving two plumbing shop 
drawings. The contracting officer rejected this: claim in his findings : 
of fact and decision. | a 
The contracting | officer did find, ioneiee. that wopellune: was entitled | 
to an equitable adjustment of the contract price pursuant to the 
“Changes” clause (Clause 8) for furnishing and installing hot water’ 


_ heaters in each living unit of efficiency apartment buildings, and for — . 


engineering services required in connection with certain changes in the 
drawings. The amount of the equitable adjustment for this work was 
tobe determined by negotiation between the parties. The record does 
not show whether such equitable adjustment has actually been, made. 


ae 2 Hoak. Construction Co., IBCA-353 (Jan: 27, 1965) ; ; Blectricat. Builders, Inc., IBCA- 
406 Aug. 12, 1964) 1964 BCA par. 4377; Weardco Construction Corp., IBCA-48° (Sept. 30, 
1957), 64 LD. 876, 57-2 BCA par. 1440. 
. 3 Glifford W. Gartzka, IBCA~399 (Dec. 24, 1964); 71. LD. 487, 65-1 BCA ‘par. “4602 ; 
Commonwealth Hlectric Co., IBCA-347 (Mar. 12, 1964), 71 L.D. 106, 1964 BCA par. 4136, 
6 Gov, Contr. par. 262; Allied Contractors, ‘Ine., IBCA-265 (Sept. 26, :1962), 69 ID. 147, : 
1962: oS par. 3501, 4 Gov. Contr. par. ‘512; Weardco Construction OOF»: abe note 2: 
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N othing i in thise opinion is intended to prej judice the rights of appatlank®: ; 
with respect to the determination of the amount of such equitable — 


~ . adjustment by the: contracting officer or this epoards if it has not 


actually beenmade. . .. ; 
‘The drawings i in question cansisted oft two cae only, CSH-P-1 


and CSH-P-2, pertaining to: plumbing for two- and three- bedroom | eeu 


houses and for efficiency apartments, respectively. They were orig- 


- inally submitted for Government: approval: on February. 20, 1959. : 


Approximately 1. month. later, by letter dated March 20, 1959, the 
drawings were returned to appellant. unapproved, with. ‘the ‘Tequir e- 

ment that they be resubmitted. - Revised- drawings were apparently : 
submitted to the Branch of Plant. Design and Construction sometime 
during the period between March 24 and April 10, 1959. Under date 


of April 24, 1959, directions: for. further revisions. were given by the : 


Branch of. Plant Design and Construction... By letter dated May 2, 
~~ 1959, corrected drawing CSH-P-1, and by letter dated May 4; 1959, 
corrected drawing CSH-P-2, “were: submiitted for approval. ‘Both 

drawings. were approved by. telegr am OU. May 6, 1959. The approved 

- shop drawings Nos. CSH-P-1 and. CSH-P-2 were retumed to appel- : 
~ lant on May 9, 1959, and May 15, 1959. ; , 

As in its first sinimh: relating to the’ delay in  dopreval: of ariclior 


~ bolt. drawings, appellant asserts that the plumbing’ drawings should — ; 


have been reviewed and approved . within no more than 7 to 10 days. . 
Appellant. also avers that the. housing portion of the contract. was. 


as suspended. as a result of the delayed approval ofthe plumbing draw-- - 
ings, because plumbing lines had to be placed in the foundation area. | 


as one of the very first items of construction ; and that additional costs” 


~ of performance were incurred by reason of this suspension.. za 
..The contracting officer determined. that about half of the: delay i ins. * 


-: approval occurred incident to: the consideration of .contemplated .— - 


changes in. the specifications for the plumbing work. He further — | 


found that the delay did not result.in a work suspension or. increase the = 
-_ time required to perform the contract. | : 
‘It-is clear that appellant’s second: claim, equally: with thé frst; falls | 

i within the.scope of the principle that a claim for additional: compen- ~ | 


sation on account of delay by. the: Government in performing itsown: 
obligations under a contract, in the absence of a provision specifically. ~ 
authorizing. administrative payment: for-delay by the Government, . _ 


is a claim for: breach of contract over which neither the. contracting 


officer: northe Board has jurisdiction. Consequently,. Department = 


-Counsel’s motion. ‘to’ dismiss: appellant's ‘second epee for. lack R OF | 


“phe “Gitisdiction # is granted:, 
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“Conclusion. os 
‘ors reasons set forth above, both of: sppellon’s appeals are. dis. 
missed. ie ages : : a8 
JOHN J. Hiren, Member. : 


y oe L CONCUR: 
I concur: - “Herserr a Sravonmen, Deputy Chairman, 


Duan F. Ravana, Chairman. p ae 
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| Desert Land Entry: Extensions of Time’ 


. Discretionary grants of extensions ‘of time under. the ‘assert land laws: will 
not be made by. the Secretary of the Interior, where to do. so would result 
in the agricultural: reclamation of desert land in California with water from 
the Colorado River since-it is contrary to the ‘public interest to increase 
the pressure onthe anadedua water * supply in that river ® presently available 
' for use in California. ns! : mea 


Desert Land Entry: Relief Acts _ 


- Where a desert: land entry ‘has been assigned pabeedueit: to March 4, 1929, ‘the 
assignee is not. entitled to the relief afforded by the act of March 4, 1929, 
as amended, 43 U.S.C, : (1958 - ed.) 339," ‘or the act of ‘March 4, 1915,’ as 

‘amended, 43 U.S.C. | ‘(1958 ed.) 338, which allow entrymen, under: certain 

"prescribed . circumstances, to. ‘DuEChAee the. lands embraced: within. ‘their 

entries., : cote : 


APPEAL FROM ‘DECISION OF LAND OFFICE 


. “ Stéphew H. Clarkson ling appealed to the Director, Bisa ee Tne 
Management, from a decision of the land office at Riverside, Calif, 

dated March 20, 1964, denying his application fora 3- ~year: ‘extension 
of time within hick to make final proof in connectidn with the above- 


‘identified desert land entry, pursuant to the act of February. 25,:1925, 


483 Stat. 982, 43 U.8:C.-(1958 ed.) 336. The decision also Se cied Mr. ” 


. Clarkson’s reqiiest: for an immediate patent to-the land, an extension | 


of time to May 10, 1972, to make final. proof, or a special departmental. 


ruling similar.to. thai: provided: for in Maggie L. Havens. (A-5580), 


- dated October 11, 1923. t pene, nepoed Super YAROLy catamaran over 
this appeal. re 

The subj ect entry 5 was. allowed: to 5Thomas Morgan on: a une 138, 1913. 
He: was granted -a 3- ~year. extension: of time under the act. of March 


. 28, 1908, 35 Stat. oe 43, ia C. (1968 ies 333, to: June: 3, aes The : 
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“entre was suspended foom J: anuary or, 1990, to ‘April 26, i923, fee | 
of adverse action against the Mount: Signal Canal Co: as.a source of 


+ water supply. A further application for extension was made during: oe ; | 


this period; but no action was taken on it because of the suspension. 
- Accordingly, on October 11, 1928, when the suspension of Maggie L.. 
Havens, supra, was decreed. as to her entry and all others similarly . . 


_. situated, the subject entry was erroneously considered as still in force 


and efféct and, therefore, suspended. The entry was then assigned 
by Morgan’ s widow to Lester Hendrix, and the: assignment. was ap- - 
~ proved June 2, 1955. . | 

On’ petition of estes Hendrix the lands cubeaed” in. das onirg 
were included within the boundaries of the Imperial Irrigation Dis-. 


“trict, and within the Imperial’ Unit, by Resolution No. 187-61, dated 
ae September 19,1961. Therefore, since water was then available tothe | 
entry within the meaning of the Havens decision, supra, Hendrix eae 
-was notified by. land. office decision dated. October 5, 1961, that the 


‘Havens suspension was lifted. “However, on October 17,1961, an 


extension of time to May 9, 1964, under the provisions of the act of 


April 30, 1912, was granted to Mr. Hendrix. ‘Mr. Hendrix made an 

assignment of. the entry to peel which \ Was appr oved on. Novem- 
ber 8, 1961. . : 
| “Since the appellant is is an assignee cee the entry dubsoquent: to March 
4, 1915, and March 4, 1929, he is not entitled to the relief by purchase 
afforded: by the acts of March 4, 1915, and March 4, 1929, as amended, 
43 U.S:C. (1958 ed. ), Sections 337, 338, 339, and there is no other way 
by which he can be ; given an inmbdiaite patent.” 

Therefore, the only possible statutory relief available: to the appel- | 
lant is an extension of time under the act of February 25, 1925, 43° 
USC. (1958 ed.) 336. This act: authorizes the Secretary of the In- 


. terior, “in his discretion” to grant an additional ‘period, 1 not to. exceed 


~Byears, tomake final proof. | 
~ '“In‘the recent: departmental’ decision Rugh s. ‘Ritter, 'f omina M: 
“Bunn, 72 ID. 111 (1965), . ee SPR beationS for desert, land 
; entries, it was stated: 7 
=) The . tract lies. in the. Imperial Valley. its development requires Colorado 
’ River water. ~ : 
California is presently. using more an * 100, 000° acre feet of Colorado ‘River 


-water annually. This use substantially exceeds the 4,400; 000. acre feet of annual 
consumptive use which: is California’s, entitlement under. Arizona v: California, 


"872 U.S. 546 (1962), when a total of 7,500,000 acre feet of Colorado River water 


“is available for’ consumptive use in the lower Colorado River’ basin States’ of 


Si Arizona, California, and Nevada.. Present California agricultural uses 8 of Colo- as 


ee i ‘We. do not. find. it mecessary. _ to: consider whether water. prea be said. ‘to have been 
available prior, to: peter 19, 1961. L Raia : 
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naitte River water crowd or r excetd the 3, 850 000° acre feet total of the first three 
4 eee under. the. seven party: ‘California Colorado River water agreement. 
“Nor‘ean: the: continued availability.’ ‘of 7,500,000 acre feet: of mainstream ‘water : 
-for consumptive use in the lower ‘basin. be anticipated. © -On the: contrary,: the. 
Department. estimates, an assured availability. of.less: tthan %, 500, 000 acre feet: by: 
1975 unless there is. extensive salvage of water now being lost-in and. along: the 
lower: river itself. Even with such salvage, mainstream water available to. the oo 
- lower basin’ will: ‘it estimates, ‘fall to 7,725, 000 acre feet per- annum by. 1975, and 
decline :to- 7 155,000 and 6, 680,000. aere feet: per annum by 1990 and. 2000; respec- a 
tively.. See Table 16A, Page IV-13, Pacific Southwest Water Plan Report, Depar te’ 
ment of the Interior, January 1964. The’ Chief Engineer of the Colorado. River 
Board: ‘of California predicts even’ greater deficiencies. For 1970, he predicts. an 


availability of only 7,000 ,000 2 acre feet per annum, For 1900, only 5,900, 000-acre © : 


feet per annum. ~ 
In these. circuinstances, it: would be eoite ary to » the public intey est at: this: tine 


to increase the pressure on the inadequate water supply. available for use in Cali- oe 
fornia. from the: Colorado River by classifying the lands. involved in these appli- cee 


cations and other similar public Tands as available for. disposition under the desert: 


no land law. 


. Therefore, in- exercise 68: the discretionary authority. vested in the aero 
of the Interior under: Section. 7. of. the: Taylor Grazing Act, as amended, 49- Stat. 
1876 (1936), 43° 0.8.0. § 315f_ (1958), the laud applied for. is. ‘classified as. not. 
proper. for disposition. under’ the desert jand law and the decisions appealed from 
are affirmed. — ; oo 
For the. same reasons it would be contrary to “the public interest to 
grant any of the discretionary: relief afforded to entrymen. under the | 
deat land laws. by way of extensions of time. to make final proof or. 
to. purchase where the entry is situated in California and. requires = 
_ water from the Colorado River for its reclamation. Accordingly, the - 
extension of time requested. by the. appellant. was properly denied. » 
Finally, appellant has: requested relief similar to that afforded i in 
ut aggie L. Havens, supra: In that case, “Maggie L. Havens’. entry 


along with all others similarly situated was suspended until water — 


” became available or until for some other reason. the: suspension was... 


lifted. This meant that the requirements. of the desert land law were 
_- waived as.to those entries, at least until water became available. for. 


irr rigation, as it.did in the-case of appellant’s entry when it. was. included” 
‘within: the Imperial Irrigation District.2 There was no- express statu- 
- tory. authority for the suspension granted in the Havens case, and, at, 
~ best, the: ‘action was entirely Teeny me See For 


2 By letter decision. ‘dated Anes “80, 1924, El Céittro ‘oigss, the Commissionér: of the Gea! Me 


eral Land: Office held that lands embraced within the exterior- ‘boundaries of an approved see 


est rigation district were not entitled:to the relief. afforded by Maggie L. Havens (A=-5580), .: 
»  Oete 11,1923: This. rule was applied by the Director, Bureau ‘of Land Management, in a’. 


» decision dated Feb. 27, 1962, Betty Adams. McCarty, Los Angeles 039268, where-appellant’s’.. 


; entry was canceled because it. was within the Imperial. Irrigation District; water was there-.- pe 
fore. available, and ‘it nad Jong: ‘since expired by the’ running of time notwithstanding the. 
Havens suspension. 


STE is: ‘unnecessary, “at thig- time, 46" ‘review ‘the question. of whether or “not. ‘there con See od 


a authority for this exer cise of discretion. 
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, ihe reasons s already sistéd,; no discretionary alee will be aforded desert 

} land entrymen . who require water from the Colorado River to reclaim 

i ‘their . entries. Appellants request for. such. relief. Was, therefore, . 
properly. denied. ; 

~.. The. decision on the oy verde Land’ Office of the peer of and | 
Managerent:i is affirmed, and the various forms, of relief ee by oe 


cre the appellant are hereby denied. 


- Appellant has requested a ‘héiting and oral atoument th gew of : 
. what has beei ‘said; rio ‘useful a ag would. be: served by: gone his. 
request.. Accordingly, it is.denied. . rer 

- This is a: final decision of the Department. 


Totus: A. Cakes, Ta 
Under: Secretary. 


ae 


ere FORD ©. CONVERSE 
A-30177. 0 Decided March. 26, 1965. 
‘Administrative Procedure Acti ‘Hearing: Examiners—Rules of Practice: 


_ Hearings 


ck hearing officer ‘is not disqualified nor will his’ findings bé abt aside in a mining. . 
*.") contest upon: a charge of Dre iudice # and Projudement: of ues case in’ the abeence 
Oke SNOWING ChOtaR . bg he sabi bis» Spee pa = 


‘Mining Claims: “Determination: of Validity. 


The Department of the Interior has been: granted plenary p power in ‘thé admin : 
‘istration: of the public lands, and, until the issuance of a. patent, ‘legal title 
“to a mining: claim: remains in the Government, and: the. Department: has.power,~ 


after proper’ notice and upon adequate hearing, to determine, the. validity. of saucy 


“the claim: 


Mining Claims: Discovery. 


To constitute aX valid discovery upon a. 1ode mining claim: there must bea | discov- 
ery on the claim. of a lode or vein bearing mineral which would warrant a 
prudent man in the. expenditure’ of his jabor and Ieans,: with a reasonable 
prospect: of success, inideveloping a valuable mine; it-is not sufficient that, 
there is only’ a showing’ which would warrant further exploration 4 in the hope 

7 of finding a valuable deposit. ; 


: Mining Claims: Discovery Surface Resources Act: Generally. 


A: Government mineral examiner investigating a mining “Claim prior to a pro-' 
- ceeding under: ‘the act of July 23, 1955, has no duty to test.a claim for discov- 
ery beyond examining | the discovery points made available, by the- amining 
claimant. ar - 
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- Mining Claims: Special Acts—Mining Claims: Surface Uses—Surface Re- 
sources Act: Generally 


Ah, a proceeding under section B(e). of the act of July 28, ‘1955, to determine the 
rights. of a mineral claimant to the surface resources of his mining claim, the 
claim is properly subjected to the terms and limitations of section 4 of that — 
.act unless it is shown that there was a valid discovery within the meaning 

- of the mining laws made. within. the limits: of the claim prior i ane date 
of the act. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT iM 


- Ford M. Converse has appealed to the Secretary of the Interior from 
a decision dated October 8, 1963, whereby the Assistant Director, — 
Bureau of Land Manacorient. aftirined a decision of.a hearing exam- . 
Iner declaring: the Paymaster No. 1 and Edith lode mining claims in’ 
_ sections 1 and 2, T. 12 S., R. 4 E., W.M., Willamette National Forest, 
; Oreg., subject to the limitations. oad restrictions of section 4 of the ~ 
act of July 28, 1955, 69 Stat. 368, 30 U.S.C. § 612 (1958). : 


A hearing was held at. Portland, Oreg.,. on June 11, 1962, to deter- 
mine the surface rights on the claims ‘in a proceeding antated by the 
_ Forest Service, U.S. Department of Agriculture, pursuant to section 5 

of the act of J uly 28, 1955, 69: Stat. 369, as amended, 30.U.S.C. § 618 
(Supp. V, 1964). . The sole issue at the hearing was heeher or nota 
valuable deposit. of minerals had been discovered on either, of the 
claims-prior to J uly. 93, 1955. ~The hearing. examiner did-not attempt 

to determine whether or not a discovery had been made since that 
date, although much of the testimony: produced at the hearing pertained 
_ to evidence of mineralization uncovered since that date. . 

- At the outset of the hearing the mining claimant filed a siobion to. 

‘change the hearing examiner and filed an affidavit in support of that — 

motion charging the hearing examiner with bias and’ pre] judice. ‘The 
motion was denied as not having been timely filed. 
The record shows that the claims were owned in 1910 by the. ippél- 

- lant’s father. At that time a tunnel 130 feet long was excavated along 

@ vein in the Paymaster claim and minérals were removed from an 
extensive stope. The claims were. subsequently abandoned. and were 

_ relocated by the appellant in 1951.. In 1959 and 1960 the Forest Serv- 

_ ice constructed an access road to the area aCrOss the Edith claim. Prior 
_. to that time access to the claims was by a mountain trail, and 1 in 1951 

- the closest road was 30 miles from the claims. . ae 


: In the process of constructing the road acr 08s the Edith oiaiinh a num - 
: ber of cuts were made which. exposed mineralization. Most of the 
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aiipellant’s evidence of mineral value and much of the testimony of his | 
witnesses were based on minerals exposed in the road cuts and other 
. workings. and. improvements. constructed after 1955. Much of this 
- evidence was excluded from the hearing over the objection of the» 
appellant. A substantial portion of the admitted testimony was also. 
related. to minerals exposed. after 1955 and could be related only 
“indirectly to the question of discovery prior to 1955. This testimony 
was admitted over the objection of the contestant... ek tae 


_ From the. evidence adduced. at the hearing,. the hearing examiner 
found that minerals have been known to be in the area of the:claims for 
half a century. He found that mineral samples showing substantial 
. quality had been found but that the problem was to determiné whether 
there was a ‘sufficient. concentration of minerals. to justify the cost of © 
| development. and that, there was no evidence at. the hearing that this 
. determination had been made. He concluded that the: most favorable 

finding: ‘which could: be:made for the: mining claimant was that in'1955 _ 
_ there was sufficient evidence of mineralization to induce a prudent man 

to retain; the claims. until a road had.been constructed and until.more. 
extensive exploration. had been completed, but: that there: was not 
sufficient evidence of mineralization. as of. July: 23, 1955, to induce a 
prudent man to expend labor and means on either claim sos a reason- 
able expectation of developing a valuable mine. are . 
.. Inhis appeal to the Secretary, the appellees has ieitevated Sci dolly 
the same arguments that were contained in. his appeal'to the Director 
of the Bureau of Land Management. ‘In substance, he contends that: 
(1) a fair hearing was impossible. because the hearing examiner, by 
his own admission, was prejudiced, against the claimant and had pre- | 
judged the case; (2) the claimant i is entitled to a jury: trial, and an 
administrative hearing j isa deprivation of property without due proc- — 
ess of law; (3) the contestant failed to establish a prima facie case and — 


affirmatively showed that a discovery had been made on each of the ~ 


claims; (4) the Director erred in holding that assays of ore samples. 
taken by the mining claimant after July 23, 1955, were. inadmissible 


while these taken by. the. contestant after the same date were admis- - | 


- sible; (5) the Director erred in holding that “exploration” and “devel- 
_ opment,” as used in mining law, are not synonomous; (6) the Govern- : 
ment’s witnesses did not fairly sample portions of the. claims alleged to 


have been opened prior to 1955; and (7) the Director either ‘ignored ae 


or refused to accept ne facts foutid by the hearing. examiner. | 
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he appellant’ charge of admitted prejudice on. ‘the port of the hear- 

| ing examiner is, based upon an. affidavit which the appellant filed at the: 

commencement of the hearing i in which he stated that he was a mining . 

~ claimant and the hearing « examiner in. this case Was the hearing e exam~- 

- iner in the: case of the United States V. Santiam Copper Mi sine Ine. : 
A-28272 (June OT, 1960). ‘He then stated : o 


That based. upon. the dacision: in that case and, ‘upon the ‘conduct of: the. 
Iixamitier in that case, and upon my own. independent investigation, uf have con- 
cluded. that said Hearing Jxaminer cannot try the above entitled. case in an 
impartial 1 manner, that’ he has. pre-judged. ‘my case'and ‘is ‘unable to grasp any evi- 
dence : which: does: not harmonize with: his’ preconceived: opinion of the: matter. 
That forme to‘have a hearing before said. examiner: is a vain and ‘useless gesture, . 


ene. 


: "That I am. informed. and believe, that no, mining, claimant. has ever prevailed. in 
sie the. State of. Oregon in a. contest. of this. kind heard by. ms ate * [the hearing : 


examiner]. That. I am. convinced that-if said examiner is permitted to hear my 
ease, that. he will ignore the. facts; refuse ‘to’ ‘make findings’ in ‘accordance ‘with 
‘the’ evidence, and will decide: the: ‘case against meé to:please his: ‘superiors ;: That. 
he’ will exercise no- independent. judgment. of: his ‘Own: ‘but will: subordinate: the: 
merits to politically dictated Poliey...1 flsoniaSh erat iM ohag ae ben 257 Regs nee. ec aeurys goes 


| Upon the filing’ of the appellant's motion tow a, change af: heatitig 
“amines and the denial of ‘the: motion, ‘the following Matlogue:te took 
place between the hearing examiner and the appellant’s attorney? 


“Mr. Munacy. Do I understand that the Hearing Examiner refuses to testity 
aga ‘witness in support of the facts averred in the affidavit ‘here? oe 

| HEARING EXAMINER Hour. That’s correct. cea ; pp eae Bt 
Mr. Murray. And. does the Hearing Examiner deny. the, offer. of. # onobt + that: we me 
" propose. to prove by the testimony of the. Hepting: Examiner as to the facts 


averred in the affidavit? e 
HEARING HXAMINER How. I don't ‘deny te: facts. : just deny 1 ‘the motion, 
You may make an. offer: of proof, if you care to, ae 4. ; wits 


The hearing examiner’ s statement cannot reasonably be construed, as 
the appellant has attempted to do, as.an admission. of the truthfulness 
of all of the appellant’s allegations. . The hearing examiner. admitted : 
the first and only factual statement of the affidayit, that he and. the 
| appellant were participants i in-the Santiam Copper Mines case. This | 


is hardly a showing of bias. The remainder. of the allegations of the 
| _ affidavit are merely: conclusions and. opinions of the mining claimant. ae 


By no stretch of the imagination could they be considered to be facts 
which ‘were admitted by the examiner. In denying the appellant’s 


motion, the hearing examiner, in effect, denied the truthfulness of those 


. allegations. 
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“As ea in the Asbistant Director’s decision, it requires a a dubstan —e 


tial showing of bias to disqualify a hearing officer in administrative : 

proceedings or to justify a, ruling that the hearing was ‘unfair. United. 

. States ex.rel. DeLuea v. O’ Rourke, 913 F. 2d 759, 763 (8th Cir: 1954). 

The unsubstantiated allegations of the appellant fall far short of the 

substantial showing required ‘to disqualify + a hearing officer. ee 
~The authority. of this Department to determine the validity. ie a 


a mining claim in an administrative proceeding i is well established and 


needs little comment. The: Department. has been granted. plenary. : 

“power in the. administration of the public lands. Until the issuance of - 
on) patent, legal title to a mining claim remains in the Government, and. 
~ the Department has’ power, after proper notice and. ‘upon adequate 


hearing, to determine the. validity of a mining claim. - Due- process In. 


such a case implies. notice and a hearing, but it does not require that. 
~ the hearing be in the courts, or forbid an inquiry : and determination by = 
2 this Department. | Cameron v. United States, O52. U. S. 450: (1920) ; ee 
- Best v. ‘Humboldt Placer Mining Co. 871 U.S. 384 (1963) ; Davis. Veo 
oN elson, 329 F. 2d 840° (9th. Cir. 1964). Thus, the appellant's charge - 
that he has been, deprived of property, without, due poe of daw i 1s i. 
entirely without merit. ) re eer ; 
The remainder of the Speen major ‘contentions: coe to ‘the: : 


test relied. on by the hearing examiner in ‘determining | whether a dis- ~_ 


~~ covery. had been made and to.the. admission. and. exclusion of evidence 
“and the conclusions drawn from the evidence admitted. a 

In ‘support: of his charge that. the Director either ignored or reftised 

. éo accept the factual findings of the hearing. examiner, the. appellant : 

a3 alleges that—. fee ‘ 


: wet 
ee 


The assay of. ateles from the snineral-pedting. ode structure on ‘the: Baith - : 
Claim. ‘of. contestant’s. sample was $31. 10, per. ton; the. average of: 22 of. mining 


“claimant's samples was: $56. 64 per. ‘ton’ a total average of. 26 samples, both con- 
_testant’s and mining ‘claimant’ s of $52. 63. The assay averages of samples taken. 
- on the Paymaster Claim ‘of. the' miner. al bearing lode structure. was $29. 57 per ton 
. for: ‘contestant’s: ‘sample, and $122, 25, per ton for 4-of mining ‘daimant’s samples, | 


an average for the:5 ‘samples of $103: 72-per ton.. “When one considers. that’ the... : 
assay averages of the value, of: all ore: ‘mined in the United. States for gold.and cae 
Silver -is $9.80. per ton, for lead and: zine; $12, 00 per. ton, : for copper, $4. 80 per ton,» - 


the mining ‘claimant’s certainly established a discovery of valuable minerals 
within the meaning, of the mining law. 


The fallacy of the appellant’s: argument; however’ es in ig failure . 
to recognize the applicability of other criteria for determining whether a, 
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- there. haa been a discovery besides the unelucidated values of mineral 
samples. a a eg 
_ The issue in’ this case is not whether there has beat, a discovery 
but whether a discovery was made upon either of. the claims in ques- ~ 
tion prior to July 23, 1955. As has been noted, the hearing examiner 
_ did not purport to determine. whether. or not a valuable deposit of 
minerals had been discovered at, all but only whether such a deposit 
was discovered. prior to J uly 23, 1955, for, if a discovery. was not. 
made prior to that date, the mining claimant has no right to use the 
~ land for other than mining purposes prior to the issuance of a. patent. 
See United States v. Carlile, 67 LD. 417, 421 (1960) ; United States 
.¥. Clarence E. Payne, 68 I.D. 250, 2538 (1961). ‘It-was therefore neces- | 
_ sary, in order to establish the ‘fact’ of-a discovery.” prior to J ruly 93, 
~ 1955, to demonstrate such. discovery on: the basis of showings of min- 
. eral value from portions of the claims. exposed prior to that. date. ‘Te. 
_.was for this reason that the hearing examiner rejected most of the’ 
appellant’s evidence based upon. mineral showings exposed. at: a. Bub; zs 
sequent time. ; Sas 
Contrary to the allegation of the appellant, the. hearing examiner 
did not apply one rule of evidence to the contestant and a different 
rule to the mining claimant in admitting into evidence assays of sam- — 
ples of ore taken by the contestant after J uly. 23, 1955. It was the 


date of. exposure of the source of the ore sample and not the date of | 


_. the taking of the sample that i determined whether or r not a sample w was 
Proper evidence.* 

With respect’ to the evidence itself, as to the Edith ‘claim, the ratard 
shows that contestant’s witness Suchiy took samples from the discovery : 
cut which was opened before 1955 and that the results of those samples . | 
disclosed little or no value (Tr. A445), Another sample from. boul-: 
ders along the creek indicated value of $5.90 per ton, but there was no 
way of determining where the boulders came, from. (Tr. 46-47). 
Suchy concluded that a prudent man would not he justified in expend- 
ing further time or means on the structures at the north end of. the 
. Claim (Tr. 51) , although, on cross-examination, he did advise the 

appell ant to spend more money on exploration ‘of the recently exposed 
* structures at the southern end of the claim for the purpose of deter- 


1Tt is noted that in his present siinpudadon of demonstrated mineral values, the ap- 
_pellant has lumped together the aggregate of samples taken from the claims without re- 
gard to whether they were taken from discovery Bont uncovered prior to 1955 or from 
: those More recently exposed. 
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mining the continuity and ey oe veins J in n those structures (Tr. | 


“Nearly all of the testimony and. sridents on hanit 6 of the appellant 
relating to the Edith claim pertained to areas of the claim that have . 


been. exposed since 1955, and, while some of the ore samples taken. 


were found to contain significant quantities of minerals, the testimony. 


- of the appellant’s witnesses is riot Suen ly at variance — that | 


of the contestant’s witness. | 
Appellant’s witness Leonard was asked by appellant's counsel: 


Now, Mr. Leonard, from your experience. as a prospector and mining ‘man, a. 


miner, and based ‘upon your experience and studies of economic geology, could’ _ 
. you give us your opinion: “as to whether or not: there is a sufficient mineral show- 
ing on the Edith or the Paymaster Claim to: wwarrant a peaponably: prudent 2 man 


in spending time and moneyt to develop a paying mine? 


To. which he replied: 


Yes, I would say that I would recommend it, and I would even go SO far as , 


to say that there are. some places in there that look very encouraging. Whether 
_ they: would turn out.as encouraging as they. look, I don’t know. The record of. : 
the area in recent years has been poor. At one time, they. did have a. little ; 


‘success, but it’s very difficult to guess what your result would ‘be. : I ‘think it’s 

worth some. expenditure, however. I have always ‘thought that. The area has, 
been very poorly developed, but you're very fortunate to find ores on the surface, 
and some little development work Might oo up much better ore here ‘than 


we locally presume. (Tr; 171-172.) 


On cross- -examination, Leonard was. “asked. by” hes catitecian’s 
counsel :. Hye, ak. aoe a | me a 


- When you’ re talking abéut: sich itie addiitonal money,.as I craiieeauanid your 


“use of the words, you believe that more prospecting should :be done here because 
: there’ § Some encouraging showings, is that what you, ewe 


. He replied: - 


Yes, ‘I think it’s true of practically any mining district: If a mine has got,. 
of course, lots. of high grade ore showing, -somebody is, certainly going to be. 
Shipping it, and very many mines are worth while—that is, they have the en- 


, vironment to make ore, but: no. one has gone say two or three hundred feet deep : 


on them or something to give them a chance to: see whether they’re a real big. 
mine, or whether they’re ‘a fizzle, and: the point of pening money arrives perore ‘e 


“aa you know. that. ( Tr. 172-173.). . 


Testimony. of other witnesses for ‘the epee te was to a ‘antlan 
effect. | : , : | 

With respect to the Paymaster No. 1 claim, contestant’s witness” 
Holmgren testified that he had taken ore samples from the claim, the 
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= first ‘6f which showed no mineral’ value, and’ the’ second of which 
indicated a value of $29.57 per ton... When asked if he had an opinion: 


: - as to whether or not’a reasonably prudent man would: spend further = 


time and iméans with a. reasonable prospect: of z deve oning a Payne 
mine on the claim, he replied: . Poo as is 


: Well, there’ S. certainly nothing to be seen in “fhe face,. and the little comrare 
of ore that remained there at the end of the old stope. was not conducive to- 


spending any money on it- in an effort to open. the tunnel. The- structure in the. + : 


‘tunnel was extremely narrow and the stope was extremely narrow, and it prob- 5 
ably had ‘all been done by hand work at the time. Cr, 109. .) : 


On cross- -examination, the following exchange took place between 
the appellant’s counsel and Holmgren: : 


-Q. Well, do you think this. $29. OT would justity a “zedsonably. needa: person: ae 
‘in spending-:some more money. .to see if there is some ore, more ofthat same: .- 
_grade of ore in that. stope? : Poa, 

Al Well, I ‘seriously .doubt that there's any. more in that stope. ee it : 
__was all.taken out. at-the time it was’ stoped. a a 

om ee ere eae ng aa AE ty w og 
G6. And you “don't think it would be worthwhile, or that a person. would be 
justified in trying to find some more of that twenty-nine dollar rock in there? 
A. From the indications here, there is. very little ‘alteration | on the wall rock. - 
It seems to be extremely tight. There’ 8 very, little alter ation, and I don’ t think it ; 


a warrants any ‘further work. 


Q. ‘It’s not worth exploring, in your estimation? 
A. I wouldn’t think 86.000 | 

Q. Or spending any money on Seoietaiion 

» As T. wouldn't. ‘think: SO. . (Drs: 113-114.) 


Appellant’s witness McInnis testified that he took two coe of 
ore ‘at a point. approximately, 10: feet. inside the: tunnel on the Pay- : 
Master claim which indicated. values: of $112. 64. and $129. 68, respéc- 


tively, per ton (Tr. 124-125). However, across the face of the assay i 


report for the samples is written “These Samples Taken’ East ‘of cul- 
vert in-main vein of Edith.” (Contestee’s Exhibit, 3.) .The confusion 
1s: compounded by: the fact th at the contestee’s exhibit 28, a diagrain . 
of ‘the Edith claim, indicates that two samples, niaibansdl “3 and. — 
coinciding in mineral content: with those reportedly taken from the 


~ Paymaster, were taken from the newly-exposed area of the. Edith e 


claim, whereas contestee’s exhibit 27, a diagram of the Paymaster... 
claim, does. not. show any such samples. . Thus, the:probative.value of e 
these oe is nullified d by the ambiguous evidence as to their pe | 
of origin. ee ie be Peer 
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. Appellant? Ss. witness Persons: ‘testified that he el ‘isken | a  aaragle. e 
‘trom the Paymaster. across. 12 inches ‘of vein ‘material which assayed 
$71.51 (Tr. 140-141). ‘There is nothing, however, in his testimony » 
or in that of the other witness for the appellant. that establishes the . 


| continuity « or the quantity of such ore. There is no evidence in the ae 
record that any further values were found in ‘the Paymaster than. 
“were. inown to exist at the. time the: claims were abandoned after a 
their initial location. The testimony of witnesses for both parties es 


is wholly consistent with the factual findings of the hearing examiner. 
~: The primary dispute in this. case, however, is not over the facts 
= but over the: legal significance to be given. to the established. facts. 

The appellant has consistently maintained. that the term “develop- 

ment” may be equated with ‘ ‘exploration,” -and.-it.is quite clear that: 

it was in: the latter sense’ that the former’ was vused i by” the. iy lenen 

- witnesses at the hearing. ee 

The standard: ‘for determining Whether. or not. there thas been a 


i discovery. of a. valuable mineral deposit, asset. forth: in-. Castle v. ms 
Womble, 19-L.D.455. (1894); and adhered toi in 1 innumerable. decisions eo 


. ‘since that: time is that: 


ri ae RE % where minerals have een found: and the evlasueet is of ae a character 


= a person: of ordinary prudence would be justified in the further expenditure eae | 
i his labor. and: means, witha reasonable prospect of: success in developing a val- , 
oo -wable inine, the Tequirements, of. the statute: have been met.- AD, L. D. at. aT; 


~The Department, however, recognizes: a distinct difference’ beech 


explore ation and discovery under the mining” laws.: _Exploration work ame . 


‘is that which is done prior. to discovery. in-an effort. to. determine 


whether the: land contains. valuable. aminerals, . Where: minerals. are. 


found, it is often necessary to: do: further. exploratory. work to. deter- | 
~ mine. whether those minerals. have value and, where, the minerals, are 
of. low. value, there. must be., more. exploration work. to. determine’ 
whether those low-value minerals exist. in such quantities: that: there. IS .°, 
ae reasonable prospect, of success in developing. a paying mine. It i is.’ 


& only: when the explor atory, work. shows. this ‘that it: can be said ‘that a 2 ee 
PEI udent. man would be justified i in going. ahead with. his, development ve 
, -work: and, that. a discovery. has: been made... United States:v: a lydé: RB: 


: _ Aliman: and Charles U. Russell,.68 I.D..235: (1961); United States v.. : 


a Edgyecumbe Eaploration Company, Ine., -A-20908° ay 2 25, Oe) pe f° 
= ‘and ¢ cases cited therein. ~~ * 


: “The distinction coon” by ‘the Sloe ces is aot inconsistent a Se 
: with the case of Charlion v v. zie ely; 156 Hoe 433 poe Cir. 1907 ie cited a 
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| by the appellant. as authority for the proposition that ‘ “exploration” 
and “development” mean the same thing. In that case, a ‘contest be- | 
tween two mining claimants, the trial court instructed the jury. that 

- the mineral discovered must, in order to constitute a discovery, be of 
“such quantity and character and found under such circumstances as to 
- justify a man of ordinary prudence in the expenditure of his time and 
"money in the peve ene of the property. ‘The Court of Appeals. 


stated that: 


It is argued that : a discovery: sufficient to justity the expenditure of time and 
money in the development of a mining claim must necessarily, be greater than that 
. which is necessary to justify the expenditure of money for the purpose of ex- 
ploration, with the reasonable expectation that, when developed, the claim will 
be found valuable as a placer mining claim. Counsel for the plaintiffs:in error 
have assumed for the word “development” :a broader meaning than was intended 
in the charge... The court did not mean that, in order to comply with the law, 
there must be such a discovery as to justify the expenditure of time and money 
upon a claim to the eatent of opening Up the whole. thereof. and acquiring an 
exhaustive knowledg e concerning its resources. The word as it was used by the 


“ court, and as. in connection with the whole charge it must have been understood 


.. by the jury, was equivalent to the word “exploration,” and was used in the sense 
in which it was employed in Chrisman v. Miller, 197 U. S. 318, 323, *.* * in which 
the court thus quoted with approval. t abe dgnenene of Mr. v1 ustice Field. in. a prior _ 


‘ease: ; s : 
The mere indication or presence of zold or silver: is not stificient to: establish 


the existence of a lode. The mineral must exist in such quantities as to justify: . 
the expenditure of money for the development of the mine and- the ene aca: of = 
‘the mineral. 156 Fed. at 436 [Italics added]. 


-- In that case ‘and i in Chrisman Vv. - Milter, 197 U.S. B13 5 (1905), the 
courts recognized a. difference in the standard to be applied in a con- 
test between two mining claimants, where the principal issue is which 
of the claimants made a discovery first, and’a contest by the Govern-. 
ment, in which case the question is whether there has been a discovery 
which would justify disposition. of the poke orn the public domain 
under the mining laws. 


It. is true that when ‘the controversy is between two mineral claimants the 
- Tule respecting: the sufficiency of a discovery of mineral is more liberal than - 


when it is between a mineral’ claimant and one seeking to make an agricultural fa 


-entry,; ‘for the. reason that where land is: ‘sought to be taken out of the category 


of agricultural lands the evidence of its mineral character should be reasonably. — 


; . clear, while in respect to mineral lands, in a controversy between claimants, the 
question is simply which is entitled. to priority. **.* But even in. such a- 
case oe there must be such a a URCOVERY of mineral as gives reasonable evidence 
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rae 2 


of the fact either ‘that there is a vein or lode. aeeine the precious mineral, or if “ 
it be claimed. as placer ground that it is valuable for such mining. . 197.U. S. at 328. ie 


It a greater showing of mineral value i is required to take lands from . 
_. the category of agricultural lands than i is required i in a contest between - 
; _ two mining claimants, @ fortiori, a. greater showing is also required 
to take lands from. the jurisdiction of the United States. The test 


applied by the hearing examiner in this case is the one which the 


Department has consistently followed i In. contests between the Govern- 
ment and mining Claimants in determining whether or not there has 
been : a discovery of a valuable mineral. - 

I find the testimony of the two witnesses. for the Forest Servic 
adequate to establish a, prima facie showing that there was not a dis- 
_ covery on either claim prior to J uly 23, 1955.2 Suchy’s opinion, elic- 
ited on cross-examination * contrary to the assertion of the appellant, 
does not establish the fact of a valid discovery. . At the most, it is a 


recommendation that further exploration be conducted on the claim, — 


and from its context in the hearing, it is clear that this recommenda- 
tion is based principally upon recently exposed mineral findings and 
not those exposed prior to 1955. 7 ee 
- “The testimony given in behalf of the mining alanraade indicated that 
mineral samples of significant value have been taken from.the claims. 
However, that testimony does not substantiate a finding that on July 
28, 1955, a sufficient body of ore. had been exposed to meet the require- 
ments of the prudent man. test. ‘Indeed, the appellant’s arguments do . 
not suggest that he is convinced that. he had satisfied the Department’s 
requirements ‘for showing a ‘discovery prior to that date. His argu- 
- ments.are largely in the form of.an attack on the test that was 's applied, 
a test that the Dep artment has held to be proper. oe 


The appellant, has charged the. contestant’s witnesses with failure i 
to sample fairly that portion of the Edith claim which was opened 
_ prior to 1955. The record shows.that those witnesses. were accom- 
panied on each ‘of their examinations of the claims by the mining 
claimant or by one.or more of his employees. At those times it was 
| possible for the claimant to point out Bpeate: areas from. which min-~. 


2 The burden is then upon the claimant to establish by 2 preponderance of the suidenis ame 
that a discovery has been made. Foster v. Seaton, 271 F.2d 836-(D.C. Cir. 1959). 
8 After extensive cross- -examination by the appellant’s attorney, which included discus- 
Sion of ore located in parts of the Edith claim exposed after 1955, witness Suchy was. 

asked: by the appellant’s counsel if a reasonably prudent person would be’ justified in spend- 

ing further time and- money in developing the Edith claim.. Suchy replied that— - 
“J think he’s at the stage where he is justified in doing Some exploration to try to 

determine the continuity of the Structures he has exposed, and. seeing what persistence 
there is to the veins or. the structures that are present on the claims.’ * (Tr: 80, 81. : 
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i: eral Ssimples. canola bs falan: “The coord: sons not indicate that the 
; ccontestant’s witnesses refused: to. take sainples from. any point sug- 
"gested. by the. claimant or that any specific areas in the old workings . 
"were pointed out as being favorable for ore samples. | Neither did the — 


ms appellant submit assay, reports on the pre-1955 workings that, were — 


adequate to rebut. the findings of the contestant’s experts. It is the. i 
‘duty. of .a mining claimant whose claim is being contested to keep” 

- discovery points: available. for. inspection by the Government mining © 
“examiners, and those examiners have no duty to rehabilitate discovery 
points or to make a discovery for the claimant. | U7. nited States v. Hunt, 


A-~28189 (February 29, 1960) ; United States v. Spar Mining Company “a 


et al., A-28786 (July 30, 1962). - 
The remainder of the appellant's contentions Have been carefully 
reviewed, and I do not find any error in ‘the conclusions of the hearing. 
examiner or the ‘Assistant Director. The claims were, ‘therefore, Prop - 
erly. held to be subject. t to the. restrictions of the act. of July 28, 1955, 
Tf the. appellant i 1s: ‘convinced that he has satisfied the requirements : 
ofa a, discovery, he may, of course, 2 apply for a patent. to the claims. Tf, 
- on the other hand, he does not wish to risk the possibility of an adverse 
. ruling on that question, this decision does not bar further effort, on . 
his p part. to’ explore. and develop the mineral deposits which may be. 
. found within the limits of the claims. and then, upon making a dis- 


covery, apply for a “patent. As. long as the land remains open, to the 


| “operation. of the mining laws, the: claimant i is protected i in his right to 


| ‘such’ deposits, but until-a patent is issued, his i use of the. land embraced me 


by the: claims i is limited to mining and other uses sof the, land incidental 


- tomining. . Dae 
ae, “Therefore, pur suant to the: authority delepaia to’ the Sclicitor by 2 
". the Secretary of the Interior (210 DM 2. Bate) (a). 24 Fr. R. 1348), 7 


‘the decision nappetled from i is s affirmed. 


ovat. yEaweer BR. Homo.) 
Assistant Solicitor: 
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Oil and Gas: Leases: , Applications: 640- acre Limitation. _ 

dt is proper to reject. an offer for an oil and. gas lease embracing less than’ 640 
acres where the oil and gas deposits. in contiguous land were reserved to the 

United States in a patent of the contiguous land and remain available for 
leasing under the Mineral Leasing: Act despite imclusion of the land in a 
reservoir right-of-way. 


~ Oil and Gas Leases: igneous or Entered Land—0il and Gas Leases:  Rights- 
| -of-Way. Leases | 
Land patented with a eascivation of the oil and. gas deposits to. the United 
. States which is ‘subsequently included within the outer limits of the bound- 
ary of a reservoir right-of-way thereafter granted ‘is. not affected by the 
right-of-way: so as to make the oil and gas subject to. disposal under the act : 
of May 21, 1930,. and the reserved deposits are subject to leasing only under 
the Mineral Leasing Act... 


, Rights-of- Way: Act. of March 3; 1891 


The grant ofa right-of-way under the act of March 8, 1891, is a gant through al 
‘the public lands of the United States and does not attach to the oil and gas 
- deposits reserved to. the United States in land patented prior to ine: oes of 
the right-of-way. . 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


R. S. McKnight has appealed to the Secretary of the Interior Feet a 
a decision of the Division of Appeals, Bureau of Land Management, _ 
dated January 2, 1964, affirming a decision of the land office at Salt. 
Lake City, Utah, which rejected his offer for a noncompetitive oiland _ 
gas lease pursuant to the provisions of section 17 of the Mineral Leas- 
ing Act, as amended, 74 Stat. 781 (1960), 80 U.S.C. § 296 (Supp. Vee 


: ; 1964), because the offer was for less than 640 acres and the tract:sought 
- was not surrounded by lands not. available for leasing under the act. 


43. CFR 3193.1(d), formerly 43 CFR 192.42 (dy. 
_ The offer Hearted the, land applied for as 


“Pownship 7 South, Range. 20 East, SLM ee 


Section oT: WNW, except , that portion. of SL 047698 (withdrawal for reser 
voir right- -of-way), within the boundaries of said wis NW 4. , 4 
Total Area 80. 00 Acres: 
“In affirming thes rej jection, the Division. of Appeals. pointed out that . 
land i inthe. SIAN, sec. 28, T..7 S., R. 20 E., SLM, Utah, having: ae 
common boundary. with. the: tract described 1 in. McKnight’s offer,, was 
available for. oe under the Mineral Pease a when Meee | 
filed his appligation ; 


n2-81565——1 7 os See eae 7 19 LD. No. 4 
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In this appeal McKnight renews his argument made to the Dikecior 
. that the contiguous land, being. within a reservoir right-of-way, is . 
subject to leasing for oil and gas’ purposes only under the act of 
May 21, 1930, 46 Stat. 373, 30 U. S.C. § 301 et seg. (1958), and thus 
is not available for leading under the terms of the mineral Leasing 
- Act. 

The ‘records of the: “Bureau: of Land. “Management chow that the 
SY4NI4 sec, 28 was patented in 1922 with a reservation to the United 
States of the oil and gas deposits. therein. . Thereafter, on May 2, 


1929, the First Assistant Secretary of the Inter’ 107, acting pursuant to» 


the provisions of the act of March 3, 1891, 26 Stat. 1095, 43 U.S.C. 

8§ 946-949 (1958), approved the map ‘of definite Jocation of the Ouray - 
Valley Reservoir in T. 7 S., R. 20 E., “subject to all valid existing _ 
rights.” The map, submitted by the Ouray Valley Ir rigation Cota ' 
pany, delineates an area of 1,694 acres and the certificate thereon states 
_ that the map is filed for the approval of the Secretary of the Interior 
in order that. the company may obtain the benefits of the act approved 
March 3, 1891, supra, ¢ and that the right- of-way therein described is 
‘desired for the main purpose of irrigation. The map shows portions 
of the SIAN sec. 28 as being within the boundary line of the | 
reservoir. Although some of the lands on the outer limits of the reser- 
voir, including the S14N1% sec. 28, were patented at the time the map 
was submitted for approval, there is no indication thereof on the map. | 
- The certificate sought approval of the map in order that the company 
might obtain the benefits of the 1891 act and, as noted above, the 
- approval of the map was given “subject to all valid existing rights.” 
The 1891 act grants rights-of-way “through the public lands and _ 
_ reservations of the United States * * * to the extent of the ground | ; 
| oceupied by the water of any reservoir and of any canals and laterals _ 
and fifty feet on each side of the marginal limits thereof.” It pro- 
vides that any company desiring to secure the benefits thereof must 
file a map of its canal or ditch and reservoir “and upon the approval 
thereof by the Secretary of the Interior the same shall be noted upon 
the plats in said office, and thereafter all-such lands over which such 
_ rights-of-way shall } Ere shall be. disposed ‘of subject to such right-o! -of- 
: way. 33 

As the act grants rights-of-way only shesigh the able lands and 

reservations of the United States,” it is obvious that the approval of 
the map had no effect whatsoever on the patented. lands within the 
boundaries of the proposed reservoir. The S14N14 sec. 28 and other 
land within the boundaries of the proposed reservoir as shown on 
the approved map which had theretofore been patented were not then 
. pants lands of the United States” to which the act applied: 


“Sipe oe Ree -R, S. McKNIGHT ~~ mentee 155 - 
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The Eppllant 4 argues sthat since the ited: States | had, ‘at the time 
of the approval of” the map, a reserved interest in the oil and ‘gas 


Se | 


| deposits in the patented land, it was necessary for the United States eg ities 


to grant the right-of- way over, those mineral deposits in. the patented , 
land and that it did so by the approval of the map. However, the. 


' First Assistant Secretary. purported to act only under the 1891 act, | 


which did not authorize the granting of. rights-of- way over the re- - 
served mineral deposits in patented land but. only through the public . 


lands of the United States. Lands patented prior to the approval of: 


the map were not, of course, public lands of the United States. 


The act of May 21, 1930, supra, which the appellant states is the : 


act under which the reserved minerals must be leased, provides. that 
whenever the Secretary of the Interior deems it to be consistent with 
the public interest, he is authorized to lease os of oil and’ gas 


-- In or under lands enibraced within rights-of- -way “acquir ed underany 


law of the United States.” Any right-of- -way which may have been 
acquired over the S14N1% sec. 28 was not acquired under any law of 
the United States. Thus it must be held that the conditions plainly 
stated in the 1930 act do not. prevail i in this case. i 
Therefore it is clear that the reserved oil and. gas denegeed in. the 
SUNY, sec. 28, T. 7 S., R. 20 E:, SLM, Utah, are leasable under. 
the Mineral Leasing ‘Act; notwithstanding the fact that the lands in - 
which such minerals may be found are within the boundaries of the 
‘reservoir right-of-way as shown on the approved map of location. 
Accordingly, it must be held that since those deposits were available - 


for leasing at the time McKnight filed his offer, the offer was properly 


rejected because the tract he sought contained Jess than 640 acres and 
it was not surrounded by land unavailable for leasing under the terms 
~ of the Mineral Leasing Act. 

__. Therefore, ‘pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.24 (4)'(a) ; 24 FR. 1348), the _ 
decision of the Division of Appeals, Bureau of Land a 7 

dated a anuary 2, 1964, is affirmed. | 
| Ernest F, Hoa | 
. . Assistant Solicitor. . 
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Rules of Practice: Government Contests . 

. Where. a stipulated record ina government. Hontext filed against desert land -.~ 
-entrymen raises more questions. concerning the possible mala Tides of phe 
_ entrymen than it answers, the contest should not be dismissed. 


Desert Land Entry: Assignment—Act of March 28, 1908 
An agr -eement between a desert land entryman and a corporation, which. gives 
: that corporation the exclusive right. to: possess the entry and to grow and 
harvest crops thereon for a term of twenty years, is an assignment to or for 
the benefit of a corporation within the meaning of the prohiiiiton in section 
2 of the act of March 28, 1908. : 


Desert ‘Land Entry: Assignment—Act of ‘March. 28, 1908—Words and 
Phrases . 
“The term. ded seene i as used: in the act of March 28, 1908; applies to a.” 
transfer to a corporation of the rights of a desert land entryman to. enter 
_..,. upon the lands and remain in exclusive possession thereof and to grow and © 
harvest crops thereon for the primary benefit of the corporation. 


Desert Land: Entry: Generally —Desert Land Entry: Assignment —Act of 
- March 3, 1891) . 
Section 7 of the act of March 3, 1891, cous that no: person. or association 
_ of persons shall hold by assig nment or otherwise, prior to the issue of patent, , 
more than 320 acres of arid: or desert lands. 


| Desert Land Entry: Generally—Desert Land Entry: Assignment —Aot of . 
_.. March 3, .1891—Words and ‘Phrases - 
| The terms “assignment, ” “hold” and “otherwise” as “used in section va of ‘the : 
act. of March 3, 1891; are words of broad signification and their precise : 
.s meanings depend on the context i in which they are used:. 


vs Desert Land Entry: Generally—Act of March 3, 1891—Words and Phrases 
' A corporation which has aequired. actual ‘possession or ‘the right of actual 

‘possesston to more than 320. acres’ ‘of desert. land “holds” such acreage within 

the meaning . of. the prohibition of section 7 of the act :of March. 3, 1891. 


Desert Land Entry: Cultivation. and Reclamation—Act of March 2. 1891 
Tn order to comply with the’ requirements: of section 2 of the act of March 3, 
“1891; a “desert: land: entryman. must ‘either expend his own ‘money ‘on the 
necessary irrigation, reclamation, and: cultivation. of. the entry: or incur a 
personal. liability for any money so expended. 


Desert ‘Land Entry: Cultivation and Reclamation—Act of March 3, 1891 

Section 2 of the act of March 8, 1891, is satisfied where the. desert land entry- 

man hires others to do the necessary work of irrigation, reclamation; and. 
cultivation at. the entryman’ sown charge: and expense. 


Desert Land Entry: Applicants—Desert Land Entry: Ayplications“Deee 
Land Entry: Cultivation and Reclamation—Act of March 3,1877 _ 


Section 1 of the act.of March 8, 1877, requires a desert land applicant to file 
a Aeclaration. under oath that he intends to reclaim. the tract of desert land 
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ok which he is erate epolibatior for entry and ‘this: intent to paclainh 4s OL ee 


the very. essence of the condition upon which: the entry. is. ‘permitted. . 


Rules of Practice: ‘Supervisory. Authority of Secretary—Desert Land Entry . 
reget Land eee aces Prog Fata of Public Lands: 
Effect. 


Until patent issues, the. ode of. the tuner eaeairia jurisdiction. to inquire, 


SU sponte, into the validity of an entry, completed except for issuance of.. .. 


‘the patent, and to set it aside for defects or mistakes existing on the aate 
‘the entryman met the final : requirements. a ; 


weseeso 00OtCt~S co MAP hn Pidiprdl 6, 1966 


To: Secretary of the Literior. 


: ‘Susmor: Ipano Duserr Lanp Hexrnres—Ivprane iirs Grove. 


You have asked me to investigate. and report on. the leg oality of the - 
‘Indian Hill Group. of Desert Land Entries i in Idaho. Further pro- 
ceedings should be initiated to. bri ng out the facts. of this highly 
complex situation and final departmental. action should be deferred’ 
until such proceedings are had... _ However, this memorandum should : 
serve to guide those in the field involved .in these cases. : : - 

The twelve entries with which we are concerned are listed on Schisd- _ 
uled A. attached. All have been allowed and five have. Actually gone 
to patent. . | 


The ‘lands, are on ‘the ‘left bank: of the ‘Snake Hive in Owyhee. oe 


‘County, Idaho, about 400 feet above the River. Water is lifted by 
‘pumps and is distributed to the lands of the. ee Arrigation | 
is accomplished by spr inklers. on 
The-entries vary in size from 200. to 308, 06 acres and the total area 
of Federal land is 8, 688.06 acres. In addition, entrymen. ‘Reed and 
Michener purchased. section 16 from the Btate.. Itis included i in the 
tract now being farmed... _ 
The entries. were: allowed on March: 13, 1963. ‘Five ar fhe antiys 
men made final proof on September 4, 1963. Before these proofs were 
accepted, a Mr. A. J. Jolley of Boise, Idaho, ‘a private citizen, re- _ 
ported to our Land Office facts which, if true, cast-a cloud on the. 
legality of the project. . Mr. J: olley was interviewed ‘November 4, 


1963, and subsequently. submitted an affidavit. . His charge was that 


the entries: had. been. taken over and. were being operated as a unit by 
a “big moneyed interest,” that the entrymen were “being used as 
gas ae by: Reed and /Michener, and 1 that: the entire ® proj ject was s illegal. a 


7 i Exhibit - 14. The exhibit numbers eter. to ‘the record in “the! Contest: ‘proceedings 
hereafter: described. ae of : : : i 
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Mr. E. D. Barnes Valuation ere (Mining) of the Bureau - 
Land Management, made an investigation early in-1964, interviewing 
ali of the parties and checking records. ‘Further investigations of and 
- negotiations with the entrymen resulted in the. submission . affidavits 

from each in May 1964 (Exhibits 23 to 32). , 
On July 2, 1964, Contests were filed alleging that the entries had 
‘been: illegally assigned, that the entrymen had entered into agreements 


to sell them after patent, that they were held in a single holding in. 


excess of 320 acres, and that the entrymen never intended to reclaim 
the lands. 

On July 11, 1964, the contestees joined in a stipulation with the 
Government roprecentad by the Acting State Director of the Bureau 
_ of Land Management.and the Field Solicitor. By this stipulation, 
~~ the entrymen ? consented to “an immediate hearing of the case by the 
Secretary * * * without further. notice and upon the record as set 
forth” therein. The stipulation further provided that all parties 
_ thereto were agreed “that the matters in dispute as set. forth in [the] 
complaint and answer filed herein with respect to the desert land entries 
in question may be determined upon the record and evidence set forth” 
_ therein. Upon the record as so stipulated, the case was acted upon 
~ not by the Secretary but by the Director of the Bureau of Land. 


- Management who, in a Decision dated August 14, 1964, dismissed 


. ‘the Contest and remanded the case to the Boise and: Office for appro- 
priate administrative action. The ten entrymen who had joined. in 
the stipulation filed a. waiver of right to appeal from the Director’ S. 
Decision. 

The Boise Land Office jected patents to five of the elec On 
the remaining seven entries, final proofs were accepted and approved 
by the Land Adjudicator but although final certificates for patent 
were prepared, they have not been executed by the authorized officer 
in the Land Office and no patents have been issued thereon. 

In this case it was unsound policy to evaluate the proofs and to 
_ dismiss the Contest on the basis of the stipulated record. The officer 
who took proof in each case appears to have been one of the attorneys 
for the entrymen. It does not appear that. proof was taken as pre- 
scribed by the Regulations. Proof papers filed before the Contest do 


not disclose the interest of, nor indeed the existence of, the corporation 7 


which was operating all of the entries as a single farm. — | 
- - Since the charges of the Contest, allege lack of Bona fides, the Direc- 
_ tor should not have issued his Decision on the record submitted without 


the benefit. of facts which might have been developed i in an adversary 2 


2 Not including the Shearmans who were Bor served. The contests Saeed as to the 
ten entrymen served. - : 
8 Schedule: A eon tale information i in ‘tabular forme as - sath Ontey: 
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proceeding donucted in' the manner provided by our “Rogulations, : 
‘This is not to say that the Director may not render’a valid decision on _ 


a stipulation of facts. But where, as here, the record itself raises more 


- questions than it answers, it would have been difficult. to sustain charges 

of mala fides until all doubts were resolved. On the other hand, as 
~ long as the questions remain unanswered, doubt remains which only a 
hearing can dispel or confirm. 

The “retord so submitted to and relied upon eo the Dir ector is 
defective. If, however, the facts disclosed: in that record are true, 
ue Director’s Decision was incorrect on the law. , 

‘The facts stated in this opinion are gleaned from the record. If 
you accept my recommendation that the.case be remanded for a . hearing, 
then the facts stated herein are subj ect to correction by what might be 
developed at such a hearing. 

_ The basic facts so shown ; are these: : 

Indian Hill Irrigation Company, a, nonprofit corporation, was or- 
| ganized j in 1961 to provide water for the entries. Each entryman owns 
one share of stock for each acre of his entry. On February 19, 1963, 
each entryman gave the Irrigation Company a note for $100 per acre 
of his entry secured by a mortgage on the entry. For a 320-acré entry 


2 ‘the principal amount of the note is $39. 000. The entryman has no 


personal liability on the note. In the event of default the only remedy 
of the holder is-an action to, foreclose the mortgage. The: note 1s due 
one year after patent issues and bears no interest until the due date; 
thereafter interest is 8 percent per annum. ; 
_ In addition, each entryman entered into an Agreement with the 
Irrigation Company dated February 19, 1963, by which the Irrigation 
Company agreed to supply water to his entry and the entryman. agreed 
to pay his proportionate share of operation, maintenance, and depre- 
ciation, and of the payments required to be made annually to Hood: 
Corporation, a pipeline construction company. Apparently the notes — 
and mortgages were pledged by Indian Hills to Hood sea as 


security for repayment of the cost of the water system. 


Early. in August 1963, Hoodco Farms, Inc., was organized as an 


Idaho corporation... “Hoodes is a wholly orened subsidiary. of Hood — 


Corporation. Hood Corporation was then: owned in equal shares by 
~ Charles R. Shearman and Bernard M. Laulhere. Shearman was Presi- 
- dent and General Manager and had his‘home and offices in Boise, Idaho. 
Laulhere. is apparently a California resident. Shearman is DOW 
deceased and Laulhere is the sole owner of Hood Corporation... 
In mid- August. 1963, each entryman g gave a note and mortgage to, 
and. signed an'agreement. with, Hoodco: Farms, Inc. . The. note was. for 
an amount equal, to $200 for each. acre: of the entry and was secured 
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. by a second mortgage on the lends of the entry. ~The aniteymein has 
no personal lability on the note. These too, were nonrecourse notes, 
_ the only remedy of the holder being foreclosure of the mortg gage. Each © 
note is payable by a credit of 5 percent: per annum for each year Hoodeo 
farms the land: If Hoodco elects to discontinue farming, it may give 
notice to that effect and the entire balance of the notes is due one year 7 


later. “There i is no interest until notice is given ; thereafter inter est 18 


7 percent per annum. 
In addition to agreeing to develop the lands ‘of the ue Hoddco 
agrees to discharge all of the entrymen’s obligations to the Trrigation 
Company under ae Agreement with that company so long as it 
(Hoodco) continues to farm the land. The entrymen, as further 
security. for their debt to Hoodeo, have pledged - their eneeae a 
Company stock ‘and assigned their voting rights.’ . 
. If these are the arrangements with Hoodco, they are contrary to 
. the Desert Land Laws for the following reasons: . : 
(1) The agreements, notes and mortgages between the respective” : 
‘ehicyinen and Hoodco Farms, Inc., would constitute prohibited assign- 
ments. to or for the benefit of a oe ‘poration in violation of sec. 2 of 
the act of March 28, 1908, 35 Stat. 52, 43 U:S.C., sec. 324, ae, 
(2) Hoodco Farms, Inc., would hold more than 320 acres in violation 


of see. 7 of the act of Mar ch 8, 1891, 26 Stat. 1097, 43 U.S.C, sec. 329. 


(3) ‘The entrymen would not have expended $3 per acre in the neces- 
sary 1r rigation, reclamation and cultivation of their respective entries, 
as required by sec. 5 of the: act of March 3, 1891, 26. Stat. 1006, 43 
~US.-C., sec. 828. - 

(4), The entrymen would not: hae intended to reclaim. the ands of 
_ their respective entries as required by sec. 1 of the. act, of March 3, 
1877, 19 Stat. av7, 43 US. C., sec, 821. . : 


| Assignment to or for the Benefit of a Corpora 


Section 2 of the act of March 28, 1908, restricts assignments of 


mS entries to individuals who are chown to be qualified to make entries 


and also provides that “no. assignment to or for the benefit of any 
corporation or association shall be authorized or recognized.” 

The Agreement appears: to give the operating corporation. possession. 
of the land, the right’ to farm it and the right to “receive all of: the. 


crops grown. “thereon for the: year 1964 and aneh and every. year there- 


after until the end of the; year cme which the: note ee 7 ‘shall ms 

be fully paid.” | (Exhibit 22, p- 3) ay 

_ The operating corporation appears ‘to Have exchisive possession. of 

all of the lands. of all. of the entrymen, and to be entitled’ to all of the 

o crops of all of the entrymen. The enitrymen, appear to have transferred | 
all of their rights 1 in the land for a term of paeues years. 
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Ti In ve H enderson, ‘21 Hawaii 104 (1912), the Court oonaide s = 


fats: similar to those’ just related. The laws of Hawaii allowed an 


individual to purchase land under a “free hold” agreement with the 


: government. The purchaser was required to pay the price in install- 
ments, to plant certain trees, to maintain his home on the land and to 
“Comiply- with certain cultivation requirements. An assignment without. 
the approval of the Commissioner of Public Lands was forbidden. : 
Henderson, an enryman, or “freeholder,” made a contract with a 
plantation corporation by which: the corporation : farmed the lands: 
--and the entryman. received $5- per acre per’ year. The. entryman: 
retained ‘his right. to obtain title from the government and’ to have 
‘title thereafter. The Court considered whether this amounted. to an 
| assignment and. said: . ee oe) 
Certain itis * * * that when ‘the: appellee fori a valuable constdetadon gave 
to: the plantation the right to enter upon the land and grow and harvest erops 
he transferred to the plantation, insofar’ asthe limited nature of his estate 
permitted, an. interest in the. land which we hold amounted to an assignment of 
a part: of his interest. under the freehold. agreement: weathin- the meaning of the 
“prohibition contained i in the agreement, ° cle a iG 
If the entrymen g cave to Hoodoo the right’ i enter upon “the aenis : 
‘and’ to grow and harvest crops, they transferred to Hoodco, insofar 
as the limited’ nature of their estate: permitted, an interest in the land. 
which amounted to an assignment. Since Hoodco-is.a corporation 
this’ assignment. would not ‘be authorized by a and. could. not be — 
| recognized. 


The Director’s Decision. concluded. that these arrangements did mee oe 


constitute prohibited assignments. . 


The purpose of sec..2 of the 1908 Acti is to erercae the benefits of 
the Desert. Land Laws from: being conferred upon persons not quali gis 
fied’ to make an entry. The meaning of the words ofa statute is to. 
be determined from the. sense In which they. are used and the.purpose . 


tobe accomplished. - | oe 
‘The. Director’s. Decision. cites authority to. dietine: an assignment 
as “* * * 9 transfer or setting over of property or some right or. n-. 
terest thereon, from,one person. to another and, wnless' in, some way 
qualified, it is properly the transfer. of one’s. hole interest in an 
‘estate, chattel, or other things.”. (Italics added.)..This definition, in _ 
the next. paragraph of os ‘Decision, is construed to mean that the 
- transfer. must be “* *-* of the entryman’s entire interest. in the 
. entry * * to bean omen The definition: does not support 
this. construction. - In :the first. place. the. definition would. include 
- the. “ cae setting over. of * * * some. right. or. interest °* #2 in 


property, j.e., less than the entire property. aS-an assignment. See- “e 


V7: 2-8 15-—6. 5——2 - 
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ondly, the definition says that an assignment ¢ ck unless i in some - 
a way qualified * * * is a transfer of the “whole. interest. ” This does 
not say, that the transfer may not be qualified and a: lesser. inter est 
3 assigned . 

Because the entryiman may get his land back, the. Decision argues . 
that the transfer i is not of the “entire estate” and therefore not an 
‘assignment. ‘Such: an interpretation can only invite evasions of the 
‘purpose of the law. Tf a 20-year lease is not a forbidden assignment, 


then neither is a 99- -year lease. And. if they are not assignments, a cor- 


poration, or other disqualified person, can get the benefits of the law 
contrary to the. express conditions under which Congress makes the 
grant. The meaning of the word ‘ Vessignment” is not so > rigid as ee 
require so absurd a result. | 

To assign need. not mean that the entire ‘titerest of the assignor: is 
transferred. One can assign a note for collection, assign his assets 
for the benefit of creditors, assign property in trust for certain pur- 
- poses, and in all cases provide that he retain an interest. An assign- 
ment in fraud of creditors is not a transfer of the assignor’ ’s interest 
in the property. Would he be heard to say that his act is not forbid- 
den by law because he expected to get his Empey back? | 4 Words and 
Phrases, Perm. Ed. 498, e¢ seg. 


Consider a covenant against dasionmisnte in a lease. Could a i 3 


transfer all except the last day of the term and, because he retained 
that small portion of his interest, contend he had not piacned the 
covenant ? 

“Assignment” as used in the 1908 re applies to any. pemnetes of 
any part of the rights of an entryman to a corporation. Insofar as 
| the Director’ s Decision held otherwise, his holding was error. 


The Holding: im Hacess. of 320 Aores 


“Section 7 of the act of March 38, 1891, supra, provides that: ‘No 
person or association of persons at hold by assignment or other- 
wise prior to the issue of patent, more than three hundred and twenty 
acres of such arid or desert lands * *°*." | 

If the facts in the record are true, the operating esesoriucn holds 
a total of 3,688.06 acres. This holding i is by assignment. However, . 
even if the arrangement were not an assignment, there isa holding of 
more than three hundred: and: twenty acres of desert Jands. “Ns ¢ ap- 
plied to property, the word (hold) is a technical one embracing tio | 
ideas, that of actual possession of some subject-of dominion or -prop- 
erty; and that of: “being invested with legal title or right to hold: or» 
claim such possession.” Balentine, Law Dictionary, 1930. See also” 
Andersons Dictionary’ of Law, Black's Law‘ Dictionary, 19 Words 
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and PP iilicy Perm. Ed, 370, 372, In re Ooe’s. E state, 33 Cal. od 502, 
202 P.2d 1099 (1949). . 

‘A tenant under a lease for a term. wee years. has. a leasehold ee as 
one who has an estate in fee simple or a.life. estate has a freehold... In 
the standard form-books, the conventional. form.of lease contains a 
habendum clause which recites that the lessee shall “have and hold”. 
for the term of the lease. . Each entryman in this case, on February. — 
18, 1963, appears to have. entered into a Lease and. land Development 
Contract’ with Indian Hill Irrigation Company. This instrument, _ 
after describing the lands leased, recites “to have and to hold the.same - 
to the lessee from the. 18 day of oe 1963, to the 18 day of 
February 1983.” . 

‘Under tthe Agreement, the operating corporation appears. to. have 
acquired (1) actual possession and (2) ‘the right of actual possession. 
Under the law a lessee has the right to possession and may properly - 
maintain an action. for damages to the leasehold for trespass. In. 
West.v. Brenner, - Idaho ——., 896 P. 2d 115.(1964), both elements . 
of the technical definition of the word “hold” are found to be satisfied 
in the case of a lease. Hoodco Farms, Inc., seems to have actual . 
possession of the entries of the entrymen ‘and to. have the nen to. hold : 
such possession against the world. : 

It. is conceded in the Brief of Contestees we * * that an seein: 
lease of the lands by an entryman to a corporation for a long term 
might be construed as a device to avoid the assignment provisions of 
the Desert Land Statutes.” It is argued, however, that the transaction. 
here described is not a lease because (1) it is a part of a financing 
transaction and (2) because it can be terminated by the entryman at .. 
any time by tender of the unpaid balance’on the Hoodco note. The 
opinion of the Director agrees. and suggests that the interest of Hoodco . 
Farms in the land “arises from a mortgage coupled with a development 
contract” and “does not appear to attain even the status of a lease.” 

It should be noted first that the prohibition in the statute is not.a 








_. prohibition against leasing, but a prohibition against holding. The 


result: would “be no different merely because the documents do not 


attain the status of leases if they entitle Hoodco, Inc., to hold the .— 


property. In other words, if Hoodco Farms, Inc., has possession”: and 
the right:to retain possession it “holds” the desert ‘land. entries. = . 
The:entrymen appear to have intended to enter into a. lease. ‘The - 
‘agreement with Hoodco'refers to. the transaction in. the following - 
words: “It is understood and agreed that'if the second party (Hoodco). 
continues to lease and farm said land for:20 years-the indebtedness. 
evidenced by said note shall be fully canceled and said mortgage shall 
be satisfied of record at the end of said 20-year period.” (Exhibit 22) 
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The affidavits: of the entrymen (Exhibits 93-82) describe the credit _ 


of one-twentieth of the ines amount of the note for each year that 


Hoodco farms the land as “a rental” and also refer: to the agreement 
with Hoodco as a-leasing agreement. ‘ 


The essential. ingredients ofa lease are a transfer of possession from 


~ the lessor to the lessee for a term and for a consideration. The con- 
sideration i is called “rent.” In this case the exhibits indicate that the 
entrymen have transferred possession to Hoodéo: Farms, Inc., in’ con- 
sideration for a5: percent: credit on their notes each ‘year the corporation ; 


> farnis the lands. - 


ae held: 


Even if the ibenune éould be. terminated by’ “ cnuaien by 
payment of the balance due on the note, the arrangement could be a 


lease. That a lease may be terminated at the-option of either party is . ae 


not unusual. It is often provided in leases that the parties may - 


terminate if the premises are destroyed by fire or if the lessor sells the 7 
fee or if some contingency occurs: which. changes the position of the 


_ lessee or lessor. * Until the condition. is satisfied, the tenant. continues 
_toretain actual possession and continues to have’ the right to possession. 

- But the Director’s Decision also errs:when it holds that the notes can — 

be paid off at any time by the entrymen. The law.does not permit the 
- maker of a nonnegotiable note to accelerate payment against the wishes. _ 


of the holder and contrary to the terms of the note. In Peryer v. — 


Pennock, 95 Vt. 318, 115 Atl. 105 (1921), a vendee sought to accelerate Z 
annual Dene in order: to piect: an ey Caney The ie 


ze . ee A ereditor can no more be coinpellea | to accept ‘Hayments on a coutrael 7 
“before, ‘by the terms: thereof, they are due, than .can:a debtor be compelled: to make 
such payments before they are due. The time ‘of payment fixed by the ter ms) ofa 
pecuniary obligation is a material. provision, and each a has the right 
to stand on the letter of the agreement * % % (95.Vt. at 315-6). 
See also 17 ALR. 866, cases cited. therein, 70-05: S., 4, sec. 5, . 216. 
‘The underlying rationale for the Peryer ruling is applicable atleast. . 
in part to the facts in the record in this case. . In Peryer the creditor- 
-‘vendor would lose possession of the property if the debtor-vendee had 
been, allowed to accelerate the payment. Here, Hoodco would lose its 
- possessory right, ie., its twenty-year. leasehold if. the entrymen, were 


~ -allowed to accelerate ‘payment: 


- .. The entrymen: have expressed | (Exhibits 38a-47 ): a Seed to 
enter into a Supplementary Agreement. by which the notes would be 
_ modified to permit the makers to: pay the balance at any time. It is’ 
~alleged-in the. Brief.of .Contestees that Hoodeo oe a is also | 
. valine to to. enter into such: ae = ase dete 
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“Any such: agreement would not make. ‘any ‘difference. tt ode . 


holds the entries where the notes cannot be. aeceler ated it would: con- wes 


_tinue:to hold until they had been paid, cos they: could be accelerated. 


It is the holding which: is. forbidden. The fact. that the entryman 


may. or may not have the power to terminate it is immaterial. ae 
-. If the documents placed. in the record, are intended to evidence 
“the consent of Hoodco Farms, Inc., to enter into. such. Supplementary 
- Agreement they - fail to-do so. 

Hoodco’s agreement. to modify the nates is eontended to be established 
by the. affidavit, of W, C. Ryan, Secretary of Hoodco Farms, ‘Inc. 
(Exhibit 37 ). The affidavit alleges that.it has always been the winder: 


standing of the affiant.and officers and agents of Hoodco that. Hoodeco oo 


could continue farming only so long as there was an obligation: remain- 
ing to pay the notes. Such understanding is not inconsistent with ; 
the terms of the notes as written. The notes provide that: the. entry- 
nen can pay. only. by. permitting Hoodeco to farm unless Hoodco » 


elects to terminate the arrangement. W. C. Ryan does not.own stock re 


in. Hoodco Farms, Tne., nor in Hood Corporation. . ‘He does not cer- 
tify that the Board of Direetors have agreed to sign the Supplementar = 
: Agreement. All he saysis, . 
. ‘That affiant has read a ‘form of supplemental agr cement: dated J ane =. 1964, 
- proposed to be entered into by and. between Hoodco Farms, Inc., and the respective | 
-entrymen and ‘that the. terms and conditions | OF said ‘supplemental Scalar 
- meet with the approval of your affiant. 
Mr. Ryan’s affidavit is not binding on  Froodeo Farms, ‘Tne ‘The Sup- 7 
‘plementary Agreement has not. been executed and the record does not 
| show that Hoodco has agreed to sign it. : 
Furthermore it does not appear that the exooubion of the Supple. i 
mental Agreement. would give the entrymen the power to accelerate _ 
payment. Exhibit 38 is the unsigned Supplemental Agreement the _ 
_entrymen have agreed to sign. It recites that Hoodco i 1s endeavoring . 
to obtain a long-term loan anil that it intends to. assign the entrymen’s | 
notes and mortgages to a life insurance company which has made a 
commitment to lend Hoodco over a million dollars. . The Supple- 


7 mentary Agreement provides as follows: 


‘Entrymen shall have: ‘the right upon. their assuming and agreeing 4 ray their 7 
proportionate share: of: the indebtedness, owing. on any loan obtained by Hoodco: 
attributable to the above described entry and upon, entrymen. being substituted _ 


* 


-as obligors on said loan eo 


to be restored to the ‘possession of ee “Tie: entrymen’ can 
assume and agree to pay their proportionate share but the life i insur- 
ance ponreny ues and ‘may not, agree to a substitution of obligors. 
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The life insurance company is not alleged. to be willing to become a 
party to the Supplemental] Agreement. 

“Assignment,” “hold” and “otherwise” are words of broad signifi- 
- gation and their precise meanings depend on the context in which they: 
are used. Sec. 1 of the act of March 8, 1877, supra, forbade entry of 
more than one tract by the same person. Sec. 5 of the act of March 3, 
1891, speaks of the applicant for patent “or his assignors,” and sion 
7 authorizes the issue of patent to the entryman “or his assigns.” The 
1891 Act removed the prohibition against assignment of desert land 
entries. United States v. Hammers, 221 U.S. 220 (1911). The acreage 
limitation provisions of the 1877 Act would be inadequate to prevent 
excess holdings under the 1891 Act. The intent of Congress to prevent 
excess holdings is manifested in section 7 of the 1891 Act which pro: — 
hibits holdings in excess of 820 acres “by assignment or otherwise.” 

It is not difficult to divine the congressional purpose in these statutes. 
Congress did not want holdings larger than 320 acres. We can con- . 
strue the language used. to effect that purpose without any injury to 


the English language. The language of the statute does not leave us 


powerless to prevent frustration of congressional purpose. 

The Brief of Contestees and the decision of the Director equate 
“assionment or otherwise” as “assignment.” The language of the 
statute is said in the Director’s Decision to be the same as a statement — 
‘that no person may “by assignment or other arrangement tantamount. 

to an assignment become in effect an entryman.” . Such a construction 

ignores’ the meaning of the. word “hold” and disregards the usual 
meaning. of the term “assionment or otherwise.” 380 Words and 
Phrases, Perm. Ed., "500-501. This phrase is commonly found in the 
law and “otherwise” i in the phrase means “in a different manner” or 
“in any. other way.” Inve Perry's Will, 126 Mise. Rep. 616, 214 N.Y.S. 
461, 463 (1926) ; In re Twers? Estate, 995 Ia. 389, 280 N.W. B79 (1938). 

Byen if the arrangements described do not amnounit toan assignment, 

“Hoodco “holds otherwise,” that i is, In another, manner, more than 320 

-acres, In violation of the statute. 

‘The excess land provisions of the Desert Land Law have the same 

“purpose as the excess land provisions of. other Acts, including’ the 
‘Coal Lands Act of March 3, 1873, 17 Stat. 607, 30 U:S.C., secs. 71-76, 

_ ‘the Timber and Stone Act: of June 8, 1878, 20 Stat. 89, and the Timber 

Culture Act of June 14, 1878, 20. Stat. 118, United ‘States v. Wells, 
192 Fed 870 (2d Cir. 1912). 

In United States v. Trinidad. Coal and Coline Getnana. 137 US. 
160, 166-167 ( 1890), the Court considered an action to cancel patents 
issued upon fraudulent misrepresentations. The lands were coal lands. 
ba ‘The Coal Lands Act provided that no association of persons ¢ could 
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hold more than 320 acres‘of coal land. The: officers. and: employees of 
the corporation entered separate tracts of coal lands which were being 
used by the corporation. It was argued that this was perenne under 
the statute. The Court replied : 


+ * * This contention cannot. be sustained unless the Court. lends its aid to 
make successful a mere device to evade the Statute. The policy adopted: for 
disposing of the vacant coal lands of the United States should not. be frustrated 
in this way. It was for Congress to prescribe the conditions under which indi- 
viduals and associations of individuals might acquire these lands, and its inten- 
tion should not be defeated by a narrow. construction of the Statute. If the 
scheme described in the bill be upheld as consistent with the Statute, it is easy to _ 
see that the prohibition upon an association entering more than 320: acres,. or 
entering or holding additional coal lands, where one of its members has taken 
‘the benefit of its provisions, would be of no value whatever. 


~The Court held that patents secured in this manner were frandae 
lently obtained : : 


We say fraudulently obtained peu if the facts admitted by the: demurrer 
had been set out in the papers filed in.the land office, the patents sought to be 
i‘ canceled could not have ‘been issued without violating the Statute. The defend- 
ant would not have’ been permitted to do indirectly what it could not do directly. 


See J. H.U cK night Comupany, 34 L.D. 443 (1906), a case. dealing 
with desert land entries which cites Trinidad. ve 
United States v. K ettel, 211 U.S. 370, 388, 390 0.(1008), alco. considers 
this problem : 


“The express command that the préceding sections fof the Coal. Lands. acer: 
‘shall be held to authorize only one entry by. the same person or association. of 
persons causes the grant. to purchase, not to embrace more than one entry by. the 
same. person,. and as the right to purchase the coal land did. not exist except by 
the authority. conferred by the statute, it follows. that the express provision “ex- 
cluding the right to do a particular act’ is both, in form and fan a uouine 
tion against the doing of such act : Doe gts, US : 


* a | OR a2 = ® ae re 


* * Jt ig a misconception to assume that there is any real identity between 
a purchase made by a qualified person in his own name and for himself with a — 
purchase made by such person ostensibly for himself but really as the agent 
- of a disqualified person. In the one case the person securing coal land from 
the United States for himself is free to dispose of the land after acquisition. ‘as 
he may deem best, for his. interest. and for the development of the property 

acquired. In the othér case ‘the ostensible purchaser acquires | with no dominion 
— or control over the property, with no power to deal with it free from the contr ol 
. of the disqualified person for ‘whose. benefit the purchase was made. hie 


In the Keétel case the Court. held that a failure to. disclose facts 
elites if disclosed, would have resulted in a denial of a patent renders 
the obtaining of the patent fraudulent under the criminal law. The 
Prinidad ¢ case had held to the same effect i in a civil action. 
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In United States V: Budd, 144 ei S. 154, 163 (1892). the Court. said : 


Pe - we “The act does not i in. any respect. limit the dominion. which. the. purchaser 

has over. the land after its. purchase from the government, or. restrict,-in..the 
slightest his power of alienation. All that ‘it denounces is a ‘prior. ‘agreement, 
‘the acting for another in the purchase. If when the title’ passes from the govern- - 
ment: no-one save the purchaser has.any claim Upon: ‘it, or ey coneeace or aad 
ment for it,.the actis satisfied... Onto det wooed teabbs 


~The legislative nistoryo of the ‘1891 Act i is “very tiéager. - - The: ‘Ket 
is entitled “An act to repeal timber-culture, laws, and for other ppur- 
poses.” Tt. dealt with a number-of public land laws and included’ 
certain provisions amending the Desert Land law. The Senate-Re-_ 


port does not’ deal’ with: the specific provisions of the bill, and the 


matter was not extensively debated. The Senate debate indicates’. 


the general understanding that the Act reserved Jands for individuals _ 


for their own use.and benefit. - 22 Cong. Rec. 3547, February 28, 1891. 

It was the intent of. Congress, when it enacted the 1891 Act, to con- . 
tinue the application of the acreage limitations of the desert land 
laws. It was: intended that tracts of desert landshould be made | 
available in blocks not exceeding 320 acres each to individuals qualified 
to make entry. In this light, the prohibition against. any person 
. holding these lands in tracts lar ger than 320 acres was obviously an 
expression. of congressional intent that it did not want these lands 
to get into the hands of individuals, associations or corporation in 
larger tracts. The arrangement in the case of the Indian Hill project 
; frustrates that purpose and cannot be justified if a reasonable inter- 7 

pretation be placed on the language of the Statute. : at 
_ Accordingly it is my. iaaclicion: that if Hoodco was entitled £0 ae 
: possession: and the products of the entire tract of the Indian Hill en- 
tries, Hoodco held more than.320 acres-of. desert. land by. assignment 
or otherwise contrary to the oe of section 7 a ‘the act of March» 
3, 1891. ! | 

Enirymen 8. Failure to Reclaim , Land 


Section 5 of ‘the act of March 3, 1891, supra, reads, in- Part, as 
follows: ee : 


“8 eee NO Jana shall be patented to any: person * * * “unless he or his assign- 
ors shall have expended in the necessary irrigation, eclamation, and cultiva- 7 
tion’ thereof, by meaus of main canals and branch . ditches, and in permanent 
improvements upon the land, and. in the purchase ‘of water rights. ‘for the irriga- 
tion of the same, at’ least $3 per acre of whole tract reclaimed and patented in: 
the manner. following : ‘Within one year after making entry for such tract of 
desert land as aforesaid.the party so entering shall expend not less than $1 per 
acre for the purposes aforesaid ; and he shall in like manner expend the sum 
of $1 per acre during the second and also ae the third year thereafter, until 
the full sum of fi per acre is So expended. ° = 
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‘This has Bean held to. mean. that the acta need not. Rinioalt do | 
the work but may hire others to doit for him... In Sanders v. Dutcher: x 
168 Cal. 353, 143 Pac. 599 (1914), an applicant for a patent was chal-. 


lenged on the ground that: the final proof showed that the work of | recs 


lamation had been done by someone other than the entryman. The. 
court said: “The proof on this point was that she [the entryman] had Be 
not done so personally, but: had procured’these things to be done by 
others at her own charge and expense.” (143 Pac. at 600) © 7 
It was held that the Statute is satisfied: where the entryman hires 
others to do the work but at the entryman’s own charge and expense. | 


In United States v. Hammers, supra.the defendant had been indicted .. : 


for perjury. He had. been a witness on final, proof submitted by a. 
desert land entryman. ‘He had sworn that certain work had been 
done by an assignor, and it was ere in the indictment that he had. “at 
sworn falsely. ! 


He demurred to the indictment upon the gr send that ise swearing. 2 


even if false, was not material. He argued that: the first part of the: 


Statute. ndicutes that the work may be done by: either. the original . 


entryman or the assignor, but the latter part makes it clear that the. 
work must be done by the entryman only. . The Court. carefully 
_ reviewed. the language | of the act and concluded that the ambiguity 
‘must be resolved in favor of permitting either the entryman or the 
 assignor te do the work or to expend the sums required, and that 
therefore the swearing by Hammers to the fact that the work had 
‘been done by the assignor was material and. if false constituted per- 
jury.. ‘The importance of this case lies in the fact that the Court inter- 
prets the Statute to mean. that if either the entryman or the assignee — 
did the work or expended the funds, an oath to that effect would: be - 
material, but that swear ing that the work was done or funds expended’ . 
___ by persons not. designated i in the Statute would not be material because: 
such work. or such expenditure would not ee the issuance . of, a 
patent by the United States. : 


This question. was. directly . dealt wit in In re Hondesoin — ; 


Hawaii 104, 117-118 (1912). The act by which Henderson was to, 
have. cbiained: the tract of land for which. he applied. in that. case 


required that certain cultivation. requirements be met. It. appeared — 


that by agreement, with the plantation. corporation, Mr. Henderson | 
did not scone any of the. cultivation of the land, The epurt 

said: - : | : be 
It has been biel er the clause in viGhestion does not. provide: that the » wey 

tivation shall be done by the freeholder, and that as the land was under cultiva- 


tion at the time the appellee: acquired it, the condition | was at. once fulfilled. * 
Although the clause does not expressly SO state, it must be construed to mean _ 


» VET2— 
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that the cultivation is to ‘be panied ie the trpeholder: We. do not mean Soy 
this that it-is necessarily to be done by the freeholder with his own hands, but 
that.it must. be done. by him or by his servats. or agents for him. The crops: 
grown must be his crops and not. those of another. ° A. different. construction 
would not accord with the. spirit and intent of those portions of. the Land Act: 
of 1895 (R.L. Chap. 22) relating to the homesteading of public. lands of- which 
: the provisions relating to “cash. freeholds” are a part. The general purpose 
and intent of those portions of the statue may be briefly stated to be the settle- 
-ment and occupation of. agricultural and-> pastoral lands by citizen farmers, and | 
' the encouragement of the diversification’ of local. industries, for the social, polit- 
ical. and material benefit of: the. country. sited To this end : * * * he ig ex- 
. pected and required to cultivate the land for it is for that very purpose that he . 
is. supposed to have applied for it. It is with that object in view that the govern-— 
ment offers such jands to. settlers at less than their full value and requires them - 
to. make oath that they, apply: for: the land solely for. their own use and benefit. 


Here, the record 2 appears to show that all of the cost of development 
has: Been paid for by Hoodco, and. that the only sums expended by the 
entrymen were the filing foes and purchase price. The notes and 


_. mortgages said in the record to‘have been given by each entryman to 


Indian Hill Irrigation Company and to Hoodeo expressly provide. 
that the entryman shall have no personal liability and that the only 
_ recourse of the holders of the notes in the event of default i is to fore- 
close upon: the lands of the respective entries. 
If this is indeed the case, the entrymen have not severed 4 any of 


- their own money nor incurred any personal obligation “in the neces- 


- sary irrigation,. acca orcas anid: eu yaLien of the lands of their. 
respective entries. eae 
_. That this is the requiremént of the law is plain from reading the. 
Statute. But it is further reinforced by an examination of. other 
sections of the Desert Land Law. Section 5 of the act of March 4,. 
1915,88 Stat. 1161, 43 U.S.C. sec. 335, allows an extension of time 
| within which préof may be filed if “* a the entryman Hee bias, 
in good faith, complied with the’ requirements of law as to yearly | 
expenditures and proof thereof * * *.”. The act of February 95, 19255: 
43. Stat. 982, 43 U. = C. sec. 836, allows a further’ exterision if ca ce 
the entryman * %.*°* has in ‘good faith complied with the requirements 
of law-as to yearly expenditures and proof thereof * * *.” 
_ Salina Stock Co. v. United States, 85 Fed. 339 aa Cir. 1898), w was. 
an action to vacate two desert land patents granted to Edward A. 
. Franks and Nellie Franks. The facts are somewhat similar to those 
‘that appear in this record. The Franks resided in Salt Lake City, 
Utah, more than one hundred miles from the land—they were people, 
of limited means. ‘The facts were stated by the court, as follows: 
ed ‘One Samuel ice Gilson, who was connected with this stock’ company, 


and perhaps its vice-pr esident. re “suggested to Edward A. Franks the idea of. 
; locating this. land. He * = © induced. ‘Mrs. Franks to enter into this scheme. ae 
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as Neither. of the Franks had ever geen the lands at the time of their application, 


- and. from that day to the making of the. final proofs they, were never on the .. 


‘land. ‘When the time. arrived for making the final ‘proofs. they were taken to- 
the lands by one Fer ons, who was the surveyor for the. Salina Stock. Company. 
* On arrival at the lands they met Mr. Ireland, who was one of ‘the. promoters: of 
the defendant. company, its manager, and later its treasurer. They were, hauled 
about. over the land, and shown some irrigating ditches, into which some: water 
was turned for exhibition, to enable the Franks, without much strain of: con- 
science, to- swear that. they had seen water running in. the ditches. The land 
“was then fenced: and in. the control of Ireland, and the ditches, whatever were 
there; had been made without the knowledge of. the Franks, and without. any 
expense to them.. The evidence does not show that they had ever obtained any 
water rights, by grant or: otherwise.” They were on the land but a. few. hours. 
They were then taken back to Salt Lake City, where they made the required 
- affidavits for final entry, swearing: to everything. according to the form of ‘the . 
depositions requisite to perfect the entry. When they left the lands said Ireland 
gave | ‘Edward . Franks a letter to one Chambers, directing Chambers to pay. 
Franks. The sun 80 received by Frauks amounted ‘to about $215, which.:covered 
- his and Mrs. ‘Franks’ expenses in going to:and. from the land, and presumably 
to ‘compensate: them for. the use ‘of their: names and their ‘trouble. Taking the 
whole: testimony together, there. can be no. doubt that the Franks never paid one 
dollar: of: the money on the: entry ofthis land. . Afterwards they made to the com- 
‘pany quitclaim deeds to the lands; with. a: nominal consideration ames therein. i 
( (85 Fed. at 341) ; 


In Ware v. United States, 154. F ad. BT (sth Cir, ‘4907 1) Gok dene 
207 U.S. 588), the court reviewed a conviction of individuals for con- 
spiracy to-defraud the United States. There was a -conflict im the - 
evidence and the lower court had refused to. give an instruction which. 
said that if the jury believed the defendant Ware’s story it would have - 
to. acquit. The indictment charged Ware with. having induced-quali-. 


fied persons to make homestead entries, having paid. their expenses, ~ 


| including the expenses of proving up on their homesteads and of hav. 


_ ing entered into an executory contract with them by. which they would, ann 


convey title to him when patent issued. ; 
Ware testified that.he had solicited them to make: shee entries, paid. 
their expenses, but that there was no agreement to convey to him after. 
patent.. The entrymen were to receive full title without encumbrance 
after patent. . In consideration for his agreements, Ware testified, he 
was to. be permitted by the entrymen to have the use es their entries tor 
grazing pur paves until they proves up. : 


Te appears that at least. one SOE the entrymen in the Indian Hill Project had never seen 


_ the lands of the entry prior. to the middle of January, 1964, over ten months after her 


application. had been allowed. There is no evidence that any entryman':participated in’. 
_.-the development of. the land. It appears by the record that all of the work, how it' was, 
done, what was done, etc., was directly by. Hoodeo and. its: agents, and: tliat. the entrymen es 
. had nothing to do with: it and: will get nothing from it for 20 years. They live in the ---: 
e vicinity of Idaho Falls, about two hundred miles from. Indian Hill. Pe Be Pe on 
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“The Court of Appeals aihtined the conviction: 


eee an agreement to procure homesteaders to make entries of public lands 

in order that third persons may obtain such use from them is an unlawful agree. 
“ment. It isa contr act to induce homesteaders to make applications to enter: lands, 
not for their exclusive use and benefit, but for the use and benefit of another in . 
violation of the’ oaths they are required to take when they make their applications 
to. enter, and there was no error in the refusal of the court below to instruct the 
jury that such a contract was not an unlawful conspiracy. If qualified home- 
steaders could lawfully’ lease or grant the use of the lands they might enter to 
others, without restriction or reservation, until they should prove up or dispose of 
their holdings, third parties might appropriate to themselves. by the use “Of suc-° 
“cessive homesteaders, ‘who would dispose of their holdings’ before they. made 
proof of title, large. tracts of the public domain for indefinite periods, and might 
ther eby retard or prevent the use or sale of these lands by the United States. 


Applying these principles to what appears to be the arrangement ' 
between Hoodco and the Indian Hill entrymen, the entrymen have 
given possession and control of the property to Hoodco, for its use 
and benefit, in consideration of Hoodco incurring all of the expense and 
doing all of the work.to permit the entrymen to secure patents from 
the United. States.. Under the desert land laws the entry must be made 
for the-use and benefit of the entryman. :*C Rania S v.U nited pumas 198 
Fed. 879 (9th Cir. 1912), Cert. den. 225 U.S. 705. 

_ The obligation is on the entryman or his assignee to. expend the sums 
required tobe expended by the terms of the statute. The record shows 
that. all of the money spent for the development of the entries in the | 
Indian ‘Hill project. was _ Spent elther by Hoodco or by oo 
Corporation. 

~The Brief of Contestee aad the opinion 1 of the Director cite Saviors 
v. “Dutcher, SUPTAy AS authority for the proposition that the compliance 
shown by Hibadéo | is sufficient. In Sanders v. Dutcher the question was 
whether the entryman had to do the work himself or whether he could 
hire others at his own expense, The Court held that he could hire 
others to do the work at. his “own cost and expense.” This is far from 
a holding that-would support what is shown in this case. As is stated in 
each of the affidivits of the entrymen. (Exhibits-23-32) : “Thus the 
-affiant was able to obtain the necessary financing to develop the land, 
was able to lease the land for a cash rental to meet the payments as they 
came due to Hoodco Farms and Indian Hill Irrigation Company with- 
_. out risking your ¢ affiant’s Pereony assets beyond the desert entry land - 
itself * * * 2 7 

The Diréctor’s. Decision was wrong in approving what appears in 
the record of this case. This record shows that the entrymen have not- 
; expended the. ‘sums 3 required by. Jaw and their final proofs must be 


oe ej jected. 
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The Enirymen did not have the N ecessary igi to Reclaim : 


. Section 1 of the act of March: 3, 187 (fe 19 Stat. 37 1, 43 U. S.C. sec. . 821, . 
eee in part, as follows: : = 
_ It shall be lawful for any citizen of the United States, or any person of reeuisite 
age “who may be entitled to become a citizen, and who has filed his declaration to | 
: become such” and upon payment of twenty-five eents per acre—to file a declara- 
tion under oath with the officer designated by the’ Secretary of the Interior of 
the land district in which any desert land ‘is situated, that he intends to reclaim 
a traet of desert land not exceeding one-half section, by conducting water upon 
the same, within the period of three years thereafter: * * * 

The applications for entry contain the representations of the cook 
cants as of the time they were sworn to by them and at all times 
subsequent thereto until the date of allowance of entry. This is the . 
necessary consequence of the language in Trinédad, supra, and Keitel, — 
supra, holding that it is fraud for the entrymen to fail ‘to disclose 


_. facts which if disclosed would result in a denial of their entry. 


Originally the entrymen intended to secure a loan under the Small 
- Reclamation Projects Act of August 6, 1956, 70 Stat. 1044, 43 U.S.C. 
‘sec. 422a, et seg. ‘Such.a loan would hsive financed the irrigation 
system. An association of entrymen “in the construction of canals 
and ditches * * *.” is expressly permitted by sec. 2 of the 1891 Act. 
Apparently the entrymen finally concluded that they would be. 
unable to secure approval of ‘their application for. Small Reclamation | 
Projects loan. 
‘The affidavits of the entrymen show that they were Caaeotuieed 2 
by their failure and that they authorized the promoters, Michener 
and Reed, to act ‘as gener al managers on their behalf to secure the 
development: of the lands. The entrymen have all stated that they 
were willing to assign their entries, although no specific agreement 
was entered into to that effect. When they were in this state of mind 
they could not have intended to reclaim the land. This change of 
mind, if it was a change, oceurred late 1 in 1 1962 or ean in 1963: betore 
_ the entries were allowed. fs 
“A meeting of the entrymen - was held aboae ‘this: time vid Reed 
and Michener were designated as managers by the others and seem 
to have understood that they were: to sell the entries. Atleast they 
appear to have tried to sell them and what they did is some evidence re 
of what they were told to do. | . 
The record reflects that on September 93, and again on eesienbet 30, 
_ 1962, advertisements were placed-in the Idaho Statesman of Boise; 
Adaho,: offering lands in the project. for lease. The advertisements 
refer to 960 acres of land which must have menace at least some of 
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the entered lands. In January negotiations were opened with Mr. 
_ Jolley who with Mr..Masterson owned Ore-Ida Motors, Inc. Mr. 
_ Jolley stated that Reed and Michener offered to sell him 3,900 acres. 
On February 6, 1963, presumably as a. result of the negotiations which 


had taken place over the preceding month, Mr. Jolley signed a Lease- | 


Option Agreement with Reed and Michener. ‘This Lease- Option 


Agreement clearly expresses the intent of those who drafted it that 


the land described’ therein, which included lands of the entrymen, 
could be purchased by Of: Ida, Motors, Ine., at. their An HOR: at astated © 
_ price. 
With respect to ne anttion of MMichsner and Reed the Tee Onan 
Agreement shows that they intended then to sell their entries, and. 
that they did not intend to reclaim their entries. “With-respect to 
~ the other entrymen, it is reasonable to infer that Reed and Michener 
had been ; given to understand that such an arrangement would be ac- — 
ceptable. It is also reasonable to infer from these fas that the other 
entrymen did not-intend toreclaim. ; 
 Ore-Ida ‘subleased to Paul. Stewart, Doiglas Stewart. and G. J. 


Stewart, who lived:at Indian Cove in the immediate’ neighborhood. Ob ae 
-. the Tadiaii Hill Project. The Stewarts were. in possession of the land: 


for some period during 1963.. Some work may have been done by. 
them on the lands. The Lease- Option Agreement provided for the — 


- -qultivation of 1,000 acres in 1963. It was formally terminated by a — 
Termination Agreement. (Exhibit 19), on May 31, 1963, which. pro- 


vided that Michener and Reed “shall repay to the first parties [ Jolley, 
. et at] the expenses. of hauling and spreading of insecticides and fer- 
tilizer in the sum of $860, and. such payment shall be made from the 
proceeds.of the 1963 potato crop, if any.” Mr. Masterson on March 24, 


1964, in an affidavit which is filed in the record (Exhibit 33) ackaoe ari | 


edges that the sum of $860 had been paid in full. The ay procs: | 
a show 840 acres were cultivated in 1963. , ie 
_ If crops were raised: and work was doite on the lands i in 1 1963 under , 
the Lease- Option Agreement, it is difficult to understand how it, was: 
- that the entrymen: did not know about it, unless they were in fact’ 
. strawmen for. the promoters. They aileze that, they were unaware 
of the existence of the Lease-Option Agreement until after it had been. 
made. If they ever knew their entries were being farmed they must 
have. discover ed the terms under which the land was occupied: and 
they must have discovered the agreement to sell... It is not unlikely — 
_ that some of them did not know. ‘about the piesa until after it 
was: terminated. : ales Fal as 
This episode cTastnates the inadequacy of the record a as support for ; 
the Director’s Decision. < . hen eee 
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The Lease: Option Agreement was executed. by. fie lessees on “Feb: | 

ruary 6, 1963. For some reason which the record does not disclose _ 

Reed and Michener did not sign until: after F ebruary 19, 1963. This, © 

however, creates an additional confusion since on F Nebruary 18, 1968, 

Reed and Michener entered into a 20-year lease and development con- 

tract with Indian’ Hill Irrigation Company by which. the company. . 


had agreed to- develop the lands for $200.an acre. ..This is identified... : ‘ , 
--as the Lease and Land Development Contract (Exhibit 20) in’ the: ° 
, record, | Ibis also alleged that this agreement provided.there. would - 


. be no- personal liability. and no recourse against the entrymen, but 
~ only against’ their entries in the event of their default. However, 
the Lease and: Land Development. Contract provides that the entry- 
men will pay for the cost of development. and the Company will. pay 


a stipulated amount of rent. There is no ‘mention of hoe pe acre fate te 
ae and no agreement of nonrecourse. ; : 


“Subsequently, say the affidavits, someone ieaanrabora that Tadian ae 
Hill Irrigation. Company was’ a nonpr ofit. cor poration and that it | 
could not engage in business for profit. . Accordingly, some documents 


_ were. destroyed ‘and new agreements were entered into with Indian 


Hill Irrigation: Company by which it only undertook to provide the — 
irrigation system. arid the entrymen mortgaged their lands for only 
$100. per acre. The mortgages were: dated the:19th of February. © 
A complete investigation will be required. to untangle ¢ the confusion | 
created by the documents and the affidavits. 

As further evidence of what the intent of the parties was. in Feb- 
_ruary of 1963, it should be noted. again that each of the entrymen miade’ 
affidavits. that at this time “* * * affiant did not desire to risk his . 
personal assets other than the lands involved in 1 the desert entry to 
- pay the cost of such development. * * *.” 


. Some threads run through the confusing ‘oaigl of the affairs oft t 


the entrymen just prior to the. allowance of their entries on March 18,. 
1963, which suggest that Hood Corporation became. involved Anan 
| cially earlier than appears on. the record: Charles R. Shearman was 
the general manager and President of Hood Corporation i in February : 
of 1963. He secured the involvement. of Hood. Corporation ‘and. 


“oss. Hoodco 1 in the business of the Indian Hill Project. 


_. Two days after the date of the note, mortgage and agreement with | 
Indian Hill Irrigation Company, on February 21, 1963, ‘Mr. Shear- 
-. man applied for an entry which had formerly heer applied. for by 
Charles H. Sargent and relinquished on February 95,1963, by Mr. — 
Sargent. At about the same time Mr. Warren .J. Bendixen, also. an : 
- entryman, relinquished and Ollie May Shearman filed her.applica-_ 
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tion for Mr: Bendixen’ sentry. When aitorviewed by Mr. Barnes ae 
the Bureau of. Land. Management in July 1964, Mr. Sargent. stated 
that “his reason for dropping out was that it sippeared to him that the 
deal with Hoodco Farms gave that firm too much control and that 
he would be squeezed out.” Hoodco Farms had not yet been orga- 
nized, but Mr. Shearman and Hood Corporation were on the’ scene.. 
Mr. ‘Bendixen stated that “he was willing to be a part of the venture — 
so long as the Reclamation Small Projects loan was in the offing, but 
became discouraged when new arrangements were made whereby he | 
_ would have to commit himself to leasing and mortgaging for private _ 
_ development.” Mr. Barnes had learned. that the Stewarts, the sub- 
tenants of Ore-Ida Motors, claimed to have gone in debt on the proj-. 


ect. When Mr. Shearman was asked about this “he stated that most . ee 


‘of the indebtedness accumulated by the Stewarts was anally his 
money.” (Exhibit 15) — 

Chaplin v. United. States, 193 Fed. 879 (9th Cir. 1912), cert: ea: 
225 U.S. 705, was an appeal from a conviction of conspiracy to defraud — 
the United States i in. connection wa the: peer of a desert land 
‘project. 

. The defendants argued. that their: conviction’ was in error because 
there was nothing wrong with an entryman making an entry when he 
had the intent not to develop the entry himself. The court cited that - 
portion of the 1877 Act which requires that a declaration be filed 
under oath stating that:the applicant.intends to reclaim the land and 
that portion of the 1891. Act which requires the entryman, when he 
- files his declaration, to file a may exhibiting his plan of conterapiated 

irrigation, and said— . , 
These two provisions clearly meai that the entryman can make no entry 


except a bona fide entry with the intention to reclaim the land, that he shall not 
only have. bona. fide« such. definite intention, but :‘that ‘he sball have in mind a. 


plan of. contemplated irrigation, as well as an adequate source of water * * * — 


It was clearly not the intention of ‘Congress: to offer the desert lands to entry 
to persons who were to be dummies for others, or to pérsons who had no intention 
to occupy ‘the land for the purposes for which it was offered, but whose intention 
was to hold it temporarily merely for the purposes of speculation or for the 
_ benefit of some other person. Why does the act of Congress require the entryman 
to take the solemn oath that he intends to reclaim the land, unless that intention 
is of the very essence of the condition upon which his entry is permitted? * * * 
There is substantial basis for requiring good faith in the entryman in the re- 
sulting security to the government that its purpose of reclamation shall‘not be 
frustrated: by the acquisition of colorable rights. The desert lands are not - 
offered. to settlers for. speculation, nor for what money they will bring to the 
government, but they are offered to settlement by Congress in the exercise. of 
“authority to provide for the common welfare, and in the discharge of a duty 
to develop the penicultural resources of abe United SEs TES . Will it be asserted 
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ers an aie of desert’ land may. lawfully: be: made without the. oath: required 


by the statute, or that: Congress intended: that.an: entryman, in order to secure o 


his right to.make an ‘entry without the intention’ to reclaim the land, ‘should first 
eommit: perjury by taking a solemn oath. that he: intended. to reclaim it? ee - 
Fed. at 881-2) : mo 


The Yecord does ‘not’ show that’ on the day the entries were allowed, 
March 13, 1963, the eutrymen intended to reclaim their lands. | Becwice 
their intent to wedlaim wie oF is of the very essence of the condition 
~-wpon which. [the] entry is permitted *.* *,” and because they have 
‘not met that condition, the evidence must establish this fact before 
“ patenisic can. issue. ae : 
| ae ie Grheen | 
__ Before making recommendations, it. is well to age ‘Drietiy’ upon | 
- your authority to take further administrative action on these cases. 

It is settled beyond doubt that until patent. issues, the Secretary © 
of the Interior retains jurisdiction to.inquire into an entry, completed 
except for issuance of the patent, and to set-it aside for defects or 
inistakes existing on the date the entryman met the final requirements. 

~The. many authorities to this effect, both judicial and administrative, — 
are. collected i in Assistant Secretary Ernst’s decision in State of Wis- 
- consin et al., 65 1D. 265 (1958) setting aside a contrary holding of the 
‘Director of the Bureau ‘of Land Management and remanding for o 
contest proceedings. | ee 

That-no appeal has been taken from the Diedors Beer is im-: 
material. The Secretary may act sua sponte. ual v. OU. 8. Land 
Association, 142. U.S. 161 (1891). 

The facts in Anzght are on-all fours. with (hose 3 in the cases hon in. 
which patent has not.issued.. There a determination had been made by. 
‘the Commissioner of the. General Land Office approving a survey 
which defined a grant. No appeal was taken and the right of appeal | 
was expressly renounced, . The Secretary of the Interior nevertheless 

“sent. for the papers in the: ease, and, upon an elaborate examination 
of the points involved, reversed the action of the Commissioner * * *.” 
ibid, p: 171. A new survey was directed, which upon approval resulted 
in the issuance of a patent. The. validity of this patent came under 
judicial. attack on the ground that the Department’ s authority had been 
exhausted by the action of the Commissioner from which no appeny | 
~ had been taken. The position was rej jected 1 in these words: 

It’ makes no difference whether ‘the appeal. is in regular form according to’ the 
established rules of the Department, or whether the Secretary on his own motion, | 


a knowing that.injustice is about to be done by some action of the Commissioner, — 
. takes: up the case and disposes” of it in accordance with law and justice. The 
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Secretary is the guardian of the people of the United States over the public lands. 
The obligations of his oath of office oblige him ‘to see that the law is carried out, 
and that none of the public domain is wasted or is disposed of to a party not 
entitled to it. He represents the government, which is a party in interest in 
every case involving the surveying and disposal of the public lands. (142 U.S. 
at: 181). 


The Court quoted with approval from the Opinion of ee Secretary | 
of the Interior when the matter was before him and the Secretary had 
sald (5 L.D. 494) : | 

eR When proceedings affecting titles to lands are before the Department the 


power of supervision may be exercised by the Secretary, whether or not these 
proceedings are called to his attention by formal notice or by appeal. It is - 


. sufficient that they are brought to his notice. The rules prescribed are designed 


to facilitate the Department in the despatch of business, not to defeat the super- 
vision of the Secretary. For example, if, when a patent is about to issue, the 
Secretary should discover a fatal defect in the proceedings, or that by reason of 
_ Some newly ascertained fact the patent, if issued, would have to be annulled, and 
that it would be his duty to ask the Attorney General to institute proceedings for 
~ its annulment, it would hardly be seriously ‘contended that the Secretary might 
not interfere and prevent the execution of the patent. He could not be obliged 
‘to sit quietly and allow a proceeding to be consummated, which it would beim- 
mediately his duty to ask the Attorney General to take measures to annul... It _ 
would not be a sufficient answer against the exercise of his power that no appeal 
had been taken to him and therefore he was without puchersty in the matter. 
(142 U. S. at 178). i 
~ Its, however, the rule that wis equitable title has passed through 
patent remains unissued, a due process permits the disposal to be set 
aside only upon proper notice-and opportunity for hearing. Orchard 
vy. Alexander, 157 US, 372 (1895) ; Cameron v. United States, 252 US. 
450 (1920). Equitable title passes if there has been compliance with 
the requirements of the law and the entryman has done all that 1s 
- required for issuance of a patent under a particular statute. State of 
_ Wisconsin, et al., supra, P- 272." In Orchard, the rule was thus stated: 
Of course, this power of reviewing aiid setting aside the action of the local land 
officers is, as Was decided in Cornelius v. Kessel, 128 US. 456, not arbitrary and 
unlimited. It does not prevent judicial inquiry.: » Johnson-v. Towsley, 13 Wall. 
72. The party who makes proofs, which are accepted, by-the local land officers, 
and pays his money for the land, has acquired an interest of which he cannot be 
arbitrarily dispossessed eC Re, The government holds the legal title in trust for 
him, and he may not be dispossessed. of his equitable rights without due process of 
law, Due process in such case ‘implies notice and a ‘hearing. But this does not 
“- ‘yequire that the hearing must be in the courts, or forbid an pays and. eterna 
tion in the Land Department. . (157 U.S. at 383). 
In the cases before me, the final srs have been offered aiid ac- 
cepted. Final payment: has been received; but the final certificate. has 
not been executed. Whether this fact alone would preclude the neces- 
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sity for a hearitig need not be determined, for my recommendation is 

_ that if these cases are to be reopened, it be-done on notice and hearing. 

: Likewise, I do not. consider whether the entrymen have, by their 
: stipulations waived a further hearing. The record as stipulated re- 
~ quires testing 1 in the crucible of an adversary proceeding. 


Recommendation . 


I recommend that, in the exercise oor your supervisory authority, you 
direct that: | 
(1) The Director’ 's Decision be set aside; 
(2) The cases in which patent has not issued be remanded to the 


Bureau of Land Management for reinstitution. of contests ; that the 


contests be conducted upon due notice before.an examiner in accord- 
ance with the Regulations; that the contests be initiated by the filing ~ 


and service of amended complaints charging prohibited assignment of 


entries, holding in excess of 320 acres, failure of the entrymen. to 
reclaim the lands of their respective entries, lack of. intent on the part 
of the entrymen to reclaim. the lands of their respective entries, and 
- such other grounds as may, upon consideration by the Bureau. of Land 
“Management, be appropriate; and. 


(3) That Ollie May Shearman and. the Estate of Charles R. Shear- 


man be included as Contestees, 

The cases where patent has. already: issued are Given your adminis- 
| trative reach. I recommend that:you defer a decision, as to whether 
said cases should’ be referred to. the Attorney General to institute 
proceedings to cancel patents, 1 until the. conclusion . the contest Pre 
_ ceedings I have recommended. 

“Prave J. Barry, 
| Solicitor. 


Name 


Raymond T. Michener__..-- 
Wallace Reed 302-20 gee 


Marjorie K. Michener___ wre 2 
Joseph L. Nielson. _..-2 22-2} 


- Robert R. Schwarze._..-.--.-.- 


Myrtle M. Reed.._2___ Sg sere 


George L. Crapo-. Ro ah ee Sa 22 


_. Norma E. ee uae « 


- Ollie Mae Sherman ema S sede: 
Estate of Charles R. Shearman__| — 


"SCHEDULE as: aa 





Entry 2 No. " ce 
Idaho 012934 320° 
012235 | 320. 
«012241 | 200° 
012242} 320. . 
“© 0122438. | 320- 
012244 | 280 
“012299 | 320 
© 012342 | 320° 
012343 | 320. . 
«012349, 320 
"913911 | 328. 
“018912 | 320 


06 |. 





Date of: 


i. application 


1/18/61. 
|. 1/20/61) 
1/20/61 - 


1/23/61 


1/23/61" 
. 1/23/61 

2] 2/61. 
ff  2f-4/eL) | 

‘| 2/ A/61.| - 
— 2/6/61 | 
2/21/63. | 
|) 2/21/63 


Date entry 
ela 


$$$ } -—— = a 2 


33/63. 
3/13/63 


~ 3/13/63 
3/13/63 


8/13/63 
© 3/18/63 
3/13/63 


+ 3/13/63 
3/13/63 


“3/18/63 J 
10/29/63 | 





. Status — — fet 


: Applica din ane - | 
Patented 9/3/64 No: 1280706. 

* Application pending, = =>. 
‘Patented 9/12/64 No. (236707. = 
| Patented 9/3/64 No. 1236708. | 
| Patented 9/3/64 No. 1236709. = 
» Patented 9/3/64 No. 1236710. 
: Application pending. . 


Do. 
Do, 


“ORR 


a 


“MOMSINE THE 10 LNGNGEYEIG SEL. 10, SNoisloga 


OT BL 


| ABBY AHO DESERT LAND ENTRIBS--INDIAN HILL GROUP. ABE 


‘M-36680 SUPP. 7 - gta 2 ie “ apnte86 


= To: Suckerary OF THE Lyrenton is 


Sunsncr: Invian Hint Gnovr, Desemr Lanp Eyrranes—Aaexpep ay 


7 RrcomMEnpatrons. , 


Following thei issuance ot: my y opinion “Tdaho Desert Laid Buitries— : 


Indian Hill Group,” M-36680, April 5, 1965, and further discussions - ‘ 
with you and Under Secretary Carver, I siti that my. recommenda ore 


tious should be modified as follows :- 

I therefore recommend that, in the « exercise of your supervisory au- 
thority, you direct that: “ x A | 

(1) The Director’ s Decision be set sider” it a er eas es ee 

(2) The case of Ollie Mae Shearman, T-013911, and of the Estate 3 
of Charles R. Shearman, J-013912, be remanded to the Bureau of Land | 
Management for institution of contasts: that the contests be conducted 
upon due notice. before: a hearing examiner in accordance with the | 
Regulations; that the contests charge prohibited assignment of en-. 
. tries, ‘holding by a person or association of persons in excess of 320 - 
. acres; failure of the entrymen to reclaim the lands of their respective. 25 


. entries, lack of intent on the part of the entrymen to. reclaim the lands. ~ - 


of their respective entries, aid such other grounds as may, upon con- 


sideration by the Bureau of Land Management, be appropriate; that 


if a hearing is held, the hearing e2 examiner shall submit: a : recommended : 


- - deciston to the Secrétary:. 


(3) That the Director issue an onder ait ected to each of the other 
entrymen who have not received patents to. file with the Secretary, 
within 30 days after service, a response showing cause, if any he has, 
_ why his proof should. not be rejected and his entry canceled upon the | 
grounds stated in paragraph ( 2) 5 said order to tender an opportunity = 
for hearing by a hearing examiner if desired by the entryman; and ‘if - 
. hearing 1 is held, the hearing examiner shall submit a recommended de- 


cision to the Secretary. The entrymen: referred to in‘this recommenda- 


tion are Raymond:'T. Michener, I012234; Marjorie K. Michener, 
: 1-012941 ; Norma E. Barnes, F012342; Charles K. Panes 1012848 ; 
“and Blaine L, Garn, T-012349; and » 

(4) That we ‘transmit the cases in tick puients iva ened to. 
the Department of Justice ‘for institution of actions to cancel the — 


patents. The cases referred’ to in' this recommendation are Wallace °~ 


Reed, I-012935; Joseph L. Nielson, I-012242; Robert’ R. ‘Schwarze, 
1-012248; ; Myrtle M. Reed, T012244; and George L. ‘Crapo, E012290.. 


Frank J. Barry, : 
: Solicitor. 
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‘To: Direcror, Burnau OF Lanp MawaceMenr, - . | 
Supsncr: Ipano Dust Lanp Enrries—Lyptan Hon Group. 


- On August 14, 1964, you issued a. Decision entitled Raymond, r. 
Michener, et al., Idaho 012234, et ail. involving certain desert land 
entries on lands located 3 in Owyhee County; Idaho, near the Snake 

‘River. 

Your. Decision. diamissed contests ageinst, these. entries initiated 

‘by the Land Office ‘and remanded the entries to the Boise Land _ 
Office for further appropriate administrative | action. ~Follow- 
ing the Decision, five of the entries were patented i in September 1964. 


~ .On seven other pending applications, final proofs appear to have been 


accepted but they have not been certified for patent ant no. patents — 
have been issued. 

Action on the latter applications has pest wathheld ponding a 
further review of the matter by the Solicitor. 

‘The Solicitor has submitted the attached. memoranda (pinion . 
M-36680 and M-36680 Supp.): _ 

- I direct that your said Decision be and thee same hereby i is set aside. 

_ I direct further that contests be instituted against Ollie Mae She 
man, I-013911, and the Estate of Charles R. Shearman, I-018912; the 
contests should be conducted upon due notice before an aniiee in. 
accordance with. Regulations; the contests should charge prohibited 
assignment of the entries, holding bya person or association of persons 
in excess of 320 acres, failure of the entrymen to reclaim. the lands of 
their respective entries, lack of intent on the part of the entrymen to 
~ reclaim the lands of their respective entries. and such other grounds as 
may, upon consideration by the Bureau of Land Management, be ap- — 
propriate. If a hearing is:held, the hearing examiner oe submit . 
a recommended decision to the Secretary. 

I direct further that. you issue an order to the following riamed 
entrymen directing each. of them, within 30 days after service, to file. 
a response with the Secretary showing cause, if any he has, why: his 
final proof should not be rejected and his entry canceled upon the 

- grounds referred to in. the preceding paragraph. Said order. shall » 
_ tender an opportunity. for hearing before a. hearing examiner if desired 
by. the. entrymen..- If a. hearing is. held, the examiner shall submit a 


recommended . decision. to the Secretary. Said order shall further aa 


_ give notice that upon failure to respond or to request a hearing, the 
~ Secretary shall'render a final decision upon the record. The entrymen 
referred to. in this paragraph are: : Raymond T. Michener, Idaho 
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010994. ; Marjorie K. Michener, 1-012241 ; Nora BE. Baines, 1-019849;, 
Charles 5B. Barnes, I-012343; Blaine L. Garn, 1012849. 


Sieeuke L. Upatn, 
eee a) f the Interior. 


UNITED STATES v. “PAUL F. ‘BENNEWITZ ET AL, 


A-30222  --«ss—dDevidedd April 29,1965. 


Mining Claims: Special amen Claims Surface Uses—Mining Claims: : 
Power. Site Lands . 


3 ee is proper under the Mining Claims Rights Restoration Act of 1955 to- pro- 
hibit placer mining operations on mining claims located on a segment of: a 
-Yiver in.a State park which has high recreational value for fishing where 

.. Such operations have the potential for destroying or severely damaging the 
’ fish habitat and population although the limited operations presently con- 
templated by the anants might not have an 1 appreciable deleterious effect. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


The New Mexico State Park Commission and the New Mexico State 
‘Game Commission have appealed to the Secretary of the Interior 
from a decision of the Assistant Director of the Bureau of Land Man- 
agement, dated December 18, 1963, which affirmed a decision of a 
hearing examiner forbidding al mining operations on placer mining 
claims Virginia No. 8 and Cindy No. 2 and granting permission for 
unrestricted placer mining on the Virginia Nos. 1 and 2 and on the 
Cindy Nos. 1 and 3 placer claims. The appeal is from the portion of 
the decision permitting mining on the four claims. The claims were 
‘located by Paul F. Bennewitz and five others. They were located in 
a line extending 5 miles along the Rio Grande River, including land 
_ in the river bed and on both sides. All the land is ‘acladed § im power - 
site reserves and the claims were located pursuant to the Mining Claims 
Rights Restoration Act of 1955, 69 Stat. 681, 80 U.S.C. .§§ 621-625 
(1958), which opens public land in power sites to mining location. 
Section 2 of the act provides, however, that the locator of a placer’ 
claim shall conduct no mining operations for 60 days. es filing his: 
| notice of location i in the land office and that | 
* 8 & Tf the Secretary of the. Interior od notifies the ication esas of the 
Secretary’s intention to -hold. a public -hearing: to determine whether placer — 
mining operations would: substantially interfere with other uses of the land — 
included: within the “placer ‘claim, mining operations on that claim shall be ~— 
further suspended until the Secretary has held the hearing and has issued an. 
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~~ appropriate order. The order -issued by the Secretary .of the Interior shall 


provide for one of the following:. (1). ‘a: complete prohibition: of placer mining; 


(2) a permission to engage in placer mining: upon: ithe condition that the locator 

- shall, following placer operations, restore the ‘surface of the claim to the: condi- 
tion in which it was immediately. prion 20 those operations; or (3) a pencral 
per mission to engage in placer ; mining. *'* * 69 Stat. 682. 


Following the filing of the location notices for the six claims in e 


question, notice of a public hearing was issued. At that time the six - 
locators filed notices that they had quitclaimed their interests in the 
claims to Southwest Underwater Recovery and Salvage, Inc. — 

In response to the notice of hearing the New Mexico State Park a 
- Commission. and the New.Mexico State Game Commission filed pro- 
tests against the allowance of placer mining operations on. the SIX 
Claims. The Park Commission stated that the claims were located ‘in 


the Rio Grande State Park, that the Virginia No: 3 and the Cindy 


No. 2 occupied land in. proposed recreational ‘sites B-11 and B-3, 
respectively, ‘and that mining operations | on the other claims would | 
also substantially interfere with park uses of the land on the claims, 
~The Game Commission stated that the mining operations would sub- 
stantially damage or destroy the fishing in the'river which is nationally. 
known’and very popular with fishermen.* | 
At the hearing Robert L. Johnson, one of the nena claimants 
and secretary of Southwest Underwater Recovery. and Salvage, Inc., 
testified that the company planned . to mine. placer gold from the 


river bed. The mining would be done by using small portable dredges 


which would’ suck material from the river bottom, precipitate the gold - 
in a box, and discharge the remaining material back on. the river bot- 


Pome Tee 30.) 


The examiner concluded: that oe mining on. ‘the Cindy Nos. 1 and 


3 and the Virginia Nos. 1 and 2 “with the type of machine the claimants | - | 


state they would use” would. not substantially interfere with other 
uses of the land within the claims, and, therefore, that general per- 
mission to engage in placer mining should be granted. He found 
that mining operations on the Virginia No. 3. and Cindy No. 2 would. 
‘interfere with the recreational use of sites BS and B-11 and. should 


: : be prohibited. 


~ The State Park Commission arid State Gants Commission appealed 
from the decision as to the four claims on which mining was not pro-_. 
hibited. Southwest, did not appeal. ‘The Assistant Director, Bue 


it Protests were also filed is the United: States Forest Service, pee eo re 
and: Transmission. Cooperative, Ine., and: New Mexico. Wildlife and Conservation Associa- - 
"tion, Inc. However, for one reason or another, they are no longer involved in the case...: . 
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reau or ‘Land, Managoriont, found. that: padence was . lacking. tliat, 
placer mining operations would ‘substantially interfere with other uses 
of the Jand in.the four claims and affirmed the examiner. — z 
The six claims are located along the Rio Grande in ‘the flowing ; 
order descending down the river: Virginia Nos. 3, 2, and 1 and. Cindy | 
~ Nos, 8, 2, and 1,.(Forest Service Exh. 1). Since State park site B-11 
conflicts with. ‘Virginia. No.3 and site B-3 with Cindy No. 2, three 
of the four remaining claims. lie between the two sites, and the Cindy, 
No.1 lies just south of site B-3. .It appears that the Rio Grande. 
flows through a.50-mile gorge, including the.area where the claims are 
~ located (Tr. 58)... Access to the bottom of the gorge is limited (Tr. 38) 
but, exists at. sites B-3.and B-11 where the Park. Commission plans 
. shelters, picnic’ tables, and sanitary facilities above high-water. level — 
(Tr..42-48). There is little evidence as to, access to the river through 
the other four claims: or as .to any development planned. for those 
claims by the Park Commission. There was only general testimony 


by witnesses for the: Park Commission that mining operations would. ~ 


be incompatible with usage of the area for park purposes (Tr. 52, 56). 
_ The testimony was much niore detailed with respect. to the effect of — 


Ai amining operations upon. fishing. The Rio Grande is a very fine trout 


fishing stream; it is the State’s: best nationally known trout: water 
(Tr. 63, 76, 94). ‘The river is regularly stocked by the State (Tr. 63) 
with thousands of pounds of fish (Tr. 75-76):.. Fry is planted in the - 
river at the Cindy No. 2 and Virginia No. 3 since there is access to the 


stream at those. locations (Tr. 73). . Most-of the fry planted is brown ~ 


trout although some rainbow fry has been planted. (Tr. 75). . 
Roy E. Barker,, Chief of Field ‘Management. for the State 


‘Department of Game.and Fish, testified that direct and indirect effects 


of placer mining would destroy the trout habitat and population in 
the stream section mined and that. such mining would destroy or 
severely damage the habitat and trout. for many miles below the min- 
ing site through causing siltation (Tr. 76). More specifically he 
testified that the sucking of material would destroy the river bottom 


and, where there were spawning beds, probably destroy the eggs; that ~ 


thé silt -stirred. up would cut the sunlight to aquatic plants to. the 
point that’ they. would not produce, affecting the food: for the fish; 
and that.the: silt would settle. on other. Spang beds, suffocating the 
eggs (Tr:77) + 3 
«Douglas B.. J oe ‘Gshery piclowist for ths: State Department of 
‘Game and: Fish, ‘testified’ that. he had been: on:the: Virginia ‘No. 3:and- 


on.the river at a number of points. below. ':He-went there to run tests 
on the factors known to be of maj or ' importance to fisheries and found ; 
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further evidence of what was already known, that the river there is 
excellent for brown trout from the standpoint ‘of food and. physical _ 
factors and that it is a natural spawning area (Tr. 87). He testified 


_- that the normal spawning period would include the greater part of 


October and November (Tr. 98). 

Jester ran tests indicating that ene a mining epetitiins would 
stir silt from the river bottom (Tr. 90) and: he testified that siltation 
could substantially interfere with the fish through covering sources of — 
food, suffocating eggs of the brown trout and newly hatched fish, 
destroying cover where the fish rest and feed, and upsetting the heat 
budget of the stream by causing higher average water temperature, 
which gives trash fish an opportunity to become the dominant species | 
(Tr. 91-98). He said that picking up the bottom and processing it 
would destroy microscopic plants and animals which are the basis of — 
food for the fish (Tr. 92), He stated that a large operation could 
destroy the entire fish habitat in the claim area and destroy or damage 
it for some distance downstream, there being instances where severe 
damage has carried downstream for six or seven tniles (Tr. 93-94). 

-In describing the proposed mining operations, Johnson stated that 
dredges came in all sizes, usually determined by the opening of the 
- nozzle which ranges from two to eight inches (Tr. 11-12). He stated 
that the material sucked wp would be redeposited about 10 feet from 


where it was picked up (Tr. 16). He said that the small dredge that 


Southwest intended to use would probably move three cubic yards of 
material per hour but that an 8-inch dredge could move 91 yards per 
hour (Tr. 20). He stated that it was possible Southwest. would be 
_ working several dredges. at the same time but not in the same place 
(Tr. 21). His company would not use the large dredges but would 
buy three 3-inch dredges in preference to one 8-inch one (Tr. 22). 
Because the Rio Grande is murky and muddy after spring runoffs, 
late summer and early winter would be the only periods when opera- 
tions could be conducted (Tr. 24). Johnson said that areas could be 
reworked year after aor and it was contemplated oo this. would be 
done (Tr. 25).- . 
- Johnson asserted that the sata tiie of five dredges for five months 
would not begin to stir up as much silt as one runoff (Tr. 112). He | 
said that Southwest had never considered any plan of operation other 
than to use small dredges but conceded that it was possible, although: 
not likely, for others to acquire control of the company and: to change 
the policy (Tr, 115-116). “He did:not forsee ever having more than 


three dredges in operation pts again sia coe the company Ba? 


anes could eee _ a 
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A witness for the Game Commission conceded that one s small Grete : 
operation might not cause substantial damage to the fish but felt that: 
if the operation proved profitable many. machines would be put in use 

(Tr.64,66). 

The. New Mexiéd : Wildlife. and Gorigervation. Accent, Ine. a 
stating that it represents the interests of 100,000 State hunting and 
_ fishing licensees and tens of thousands of nonresident fishermen, filed _ 
a statement that those interests would be seriously impaired by any 
_ placer mining operations in the Rio Grande Canyon. It said that 
the Rio Grande from Velarde to the Colorado State line, a distance of 


70 miles (which includes the 5-mile stretch involved here), constitutes 


New Mexico’s largest. and best trout fishing water. Its value is en- 
hanced by the fact that it flows through a highly scenic gorge. Thou- 


-. sands of tourists and residents are attracted for fishing and recreation. 


Placer mining operations would greatly impair the esthetic and scenic 

value of the portion of the river involved and destroy the trout habitat. 
- The Association recommended that, all Placer mining on the claims be 
prohibited. (Tr. 99-105.) . 

‘This review of the evidence shows that there was = little evidence sub- 
mitted on behalf of the State Park. Commission that. the mining opera- 
tions contemplated by Southwest would. substantially interfere with 
the park values of the four claims. in question. There was specific | 
evidence that the proposed mining operations would damage the river | 

bed in the four claims as a habitat. and propagation area.for brown _ 
trout. The severity of the damage would vary with the magnitude 
- of the operations; the use. of numerous or large dredges could destroy 


or substantially damage the river bed in the claims as a habitat. or 


spawning area for the brown trout. 

This would suggest that carefully controlled placer mining opera- 
~ tions restricted to the use of a small dredge or two would not substan- 
tially interfere with the uses of the claims for recreational, scenic, 
and sportfishing purposes. The Mining Claims Rights. Restoration. 
Act does not, however, permit sucha solution. It paints only in broad 

strokes. It permits the Secretary only to (1) prohibit all placer min- 
ing, (2) permit all placer mining, or (3) permit mining on the condi- 
tion that. the miner restore the surface to its previous | condition after 
completing mining operations. . The. last course 1s obviously inapposite 
here since the very movement of the material on, the. river bottom 
would cause the damage testified to. and restoration of the bottom. 
surface, even if physically. possible, would not Yepair the. damage. 
Furthermore, Southwest plans. to rework the bottom year after year, 
performing its operations during the same period that the brown trout 
is spawning.: The- only alternatives:left then are complete prohibition. 
or r unrestricted permission to mine. | 
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The skate gives but o one soritetion fot determining which alternative 
should be adopted, namely, “whether placer mining operations would 
substantially interfere with other uses of the land included within 
the placer claim.” Again ‘the. statutory language is not specific. ‘It 
- does not say whether it contemplates only. the par ticular type. of 


operation planned by the claimant or whether it encompasses ‘all pos- 


~ sible types of operations. ‘The examiner and the Assistant. Director 
| took the first view. : 

‘We do ‘not believe this is a Sotitid jhiarpistation of lie statute. The 
statute permits the Secretary to act only once. He cannot issue an 


order now allowing unrestricted mining on the. basis ofa one or two 


; dredge operation and then, if additional dredges are added or larger 

ones are substituted or a totally different type of operation i is adopted, 
issue an- order prohibiting” mining. He can. act only once, either to 
permit or prohibit. ‘Because his course of action is so limited, to avoid © 


fs defeating the purpose of the'act, he should be’ able to base his decision 


not only on what the claimant proposes to do but also on’ what the 
claimant or his successor may be able to do in the way of placer mining. 

Adopting this view of the statute, it is clear that the record contains © 
substantial evidence that if Southwest’s dredge. operations ‘were ex- 
panded to any extent substantial damage to the fishery | resources on: 
the four claims would result. Any placer operation: which would. 
_ require moving of the gravel and other material on the river bottom _ 
. would have a deleterious effect, depending on the extent of the process- 


ing. Southwest does not’ refute this but rests its case wholly on the 


. proposition that its use of one to three. small dredges would not cause 
any appreciable damage. “However, it concedes that there is a possi- 

bility that the plan of operations could change. If it. does, the fishery : 

resources of the 5-mile stretch of the Rio Grande included in the six - 


_ claims could be severely damaged, if not destroyed. Damage would 


probably. also be inflicted on the stretch of the river below the claims. 
Tn the face of this’ potential danger. to the recreational uses of a 
‘substantial portion of the Rio Grande river the: only order that may 
properly. be issued is to prohibit placer mining operations on all the 
six claims. | ‘The only other alternative, to permit unrestricted mining, . 
could. prove to be a, disaster to a valuable natural resource. 
_ Therefore, pursuant to the authority delegated to the Solicitor by : 
~ the Secretary of the Interior (210. DM 2.24 (4) (a) 3 24 FR. 1848), 
the Assistant Director’ S decision is reversed and the. case is remanded _ 
for i issuance of an order prohibiting Pls tnining operations. on. the 
Six claims i in question. ies 
| : | Epwarp Wernpere, o 
, Depuys S olicitor. 
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i Phosphate Leases and Permits: Permits —Phosphate Leases and Permits: } 
. Rental . ae 


An application for a phosphate prospecting permit is properly rejected when 


.. the application: is not accommaenied. by paynient Of the first year’s ‘rental _ 
aa as reqnired by. regulation. 


APPEAL FROM. THE BUREAU OF LAND MANAGEMENT | 


3 Ruby Company has appealed to the ‘Secretary of the. Interior from: 
~-a-decision dated February 20,1964, whereby the Division of Appeals, 


Bureau of Land Monagement, affirmed a. decision of the Idaho land 2 7“ 


office rejecting its phosphate prospecting permit applications, Idaho 
014872-and 014873, filed pursuant: to section 9(b) of the Mineral _ 
Leasing Act, as added by the act of March 18, 1960, 74 Stat. 7, 30.U.S.C.. 


ee 211(b) (Supp. V, 1964), because the applications were not accom- io 
panied by payment of the first. year’s rental as required by depart-. , 
mental regulation at the time the Sees were | filed. . 48 CFR. 


196. 5(a), now 43 CFR 3161. 3-1 (a). 


The appellant’s applications were filed i in the Jedd office on.N ovember i 


| 12, 1963. On December 4, 1963, a protest wasfiled against the issuance 
of any permits in Eons to ‘ic applications because of the applicant’s ; 
- failure to submit the rental payments. :'The applicedions were re] jected 7 
by the land office by a decision of the same date. : oo 
‘In its appeal to the Director of the Bureau of Land: Managometit: 
the appellant contended that the: requirement of submission: of ‘the 


first year’s rental with the applications should not be. mandatory. j in| 


view of the legislative history of the act. of. March 18, 1960, supra, that — 


: the failure of the land office to promptly advise the: appellant of the ae 


defects in its applications was dilatory, : arbitrary, capricious and ¢on- 


trary to established practice ; and that’ since theré was no. requirement oe 


for the payment. of. rental i in the’ case of prospecting. permits for coal 

» or for sulfur, the rejection. of the. appellant's Spyro von appeared, to 
be erroneous, inequitable and unwarranted, 
. The Division of Appeals, after discussing the iegielative history of oe 
the act of March 18, 1960, supra, held that notwithstanding any intent. 
< disclosed by the. legislative history, the act’ clearly. granted the Secre- : 
tary discretion to determine the conditions upon which permits are to 
be pats It. further held that, in the circumstances, y Special notice | 
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~ of the fatal Aetect in the applications was not sequined by law or ag 
regulation to be given. Bee 

In its appeal to the Secretary, Ruby aes has repeated essen- 
tially the. same contentions as those made to the Director. . 

-The act, of March.18,. 1960; for. the first time, authorized the Secre-_ 
tare of the Interior to issue phosphate prospecting permits under the . 
Mineral Leasing Act. Although the act does not require the payment 

_ of rent for such permits, jt does not prohibit the charging of rent... 

While the report of the Senate Committee on Interior and Insular 
Affairs (8. Rep. No. 879, 86th Cong., Ist Sess. (1959)) stated, as the 
appellant has pointed out; that the bill (S. 2061). which, upon enact- 
ment, became the statute, requires no payment of rental during the 
life = the permit, the Committee also stated : 


eo Although the Department of the Interior recommended that adoption 
of the permit system to phosphate: should include a rental. payment pr ovision of: 
not less than 25 cents per acre during the term of the permit,-the committee is. 
of the opinion that since there is now no.such condition governing permits for 
coal, sodium, sulfur, and potash, it would be. inequitable to > apply rents solely to 
phosphate. 


While the report, by itself, mene possibly be coustrued to mean fiat 
the committee did not intend to permit the Secretary to charge any 
rental on phosphate permits, amore reasonable interpretation is that. . 
the committee did not wish to establish a statutorily required rental for 
phosphate permits when there was no statutorily. required rental on 
coal, sodium, sulfur, and potash permits. That the latter is the proper 
interpretation seems evident from a statement by the House Committee 
_ -on Interior and Insular Affairs in its report on H.R..7 987, a. companion 

bill to 8. 2061. Jt stated... | 


The committee adopted the amendment ‘to ELR. 7987 recommended by the De- 
; partment. of the Interior except that it omitted the provision regarding a rental 
- charge at a minimum of 25 cents per acre per year. *' * * 

The omission. of the rental. provision. was occasioned by two considerations: 
First, the committee. is of the opinion that since there is now no such requirement 
in the law governing permits for coal, sodium, sulfur, and. potash,.it would be 
inconsistent and might be inequitable to impose such a requirement for phosphate 
permits. This is a matter that more properly may be.examined by the Congress - 
when the matter of rental payments for various.types of permits is under direct 
-consideration. Second, it’ ‘was, represented to the committee by witnesses for | 
the Department that. the Secretary is authorized to establish a reasonable rental 


| v charge for phosphate permits, should he desire te do so, even though it is not 


specifically provided for by law.’ “Mention was made of the fact that an annual 
rental of 25 cents per. acre was éstablished: for potassium permits by a regulation 
of the Department: issued on September 30,1959 (43 C.F-R..194.8(b)). 0 + - 
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“Clearly the eorniaities recognized that the Dope ay olitiisdh the 
right.to charge rental, on. prospecting permits. . Nothing to.indicate a 
disapproval of this assertion was said by the committee: It is wholly 
unrealistic that if either, committee had. believed that. rentals should. 
not be charged it: would not have added to the. statute a prohibition 
aaa thecharging ofrentals... | 

_ Accordingly, Assistant. Secretary: of ie Tnbariee eee Ernst, in 
expressing no objection. to the approval of the enrolled bill S. 2061, 
_ stated to the Director of the Bureau of the Budget.on March 14,1960: 

* * * We recommended that there be a minimum annual rental of 25¢ per 
acre, but the enrolled bill contains no rental provision. However, we interpret 
. the bill, since it contains no. prohibition on rentals, as:authorizing the Secretary © 


to charge rentals if he deems it desirable. Under similar circumstances rentals. . 


_ are now charged for potassium permits. 43 ©. ER. 194.8(b). Accordingly, we - 
interpose no objection to-the enrolled: bill because of as omission of this | one , 
provision recommended by us.. . 
In accordance with the depen: ‘oonsteicHon of ie act, that 
sole therein prevented the Secretary, if he deemed it desi eabid: to . 
charge rentals for phosphate. prospecting. permits, the Secretary, on 
June 5, 1961, 26 F.R. 5262, issued regulations requiring such rentals. 
| cee regulations: require not-only that such rentals must be paid — 
- but that full payment of the first year S rental mast oy an 
application for such a.permit. © ace 
The regulations had been in effect: some two a one-half years Pian 
the appellant in this case filed its applications. The appellant states 


_. that-its. applications complied with the requirements of 48 CFR 196.5. 


‘in every regard, with the single exception that the first year’s rental . 
- did not: accompany the applications. Yet it seems to feel that its 
omission in this respect must.be disregarded. Its contention that the — 
requirement should not.be enforced because of the legislative history 
of the act is somewhat hard to follow. Appellant apparently does not 
contend that the Secretary 1 may not charge rental since it attacks the 
land office for not calling its omission to its attention at an earlier date. 


_ At the same time it seems to feel that'because it overlooked the require- : 
- ment of the regulation that the first year’s rental must accompany an. - 


application its failure in this respect: must be excused on the basis of 


_ the legislative history of the act. However, nothing in that legislative 


history deals with the requirement made by the Secretary ‘that: the — 
first ae rental must achompany an DepenCenOr for a permit. 


1 Rentals are now imposed ‘on prospecting permits for coal (43 CFR 3133. 3), ‘for po- 
tassium (43 CFR 3142.1(b)), and for sodium (48 CFR 3152.1(h)). 
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| * Having determined that rental is to be charged for phosphate pros: 
-. pecting permits, the Secretary determined that; the first year’s rental 


must accompany .an application. ‘This is a ie aaa which the 


Secretary had full authority to impose. 
- Failure to submit the rental caused the eonlicaiore t6 be defective. : 
4 and while the applicant could have at any time submitted the rental 
-. and thus cured the defect, the applications, for purposes of priority, — 
would have been entitled to consideration. only from-the date on which 


: the rental was paid. See Celia R. Kammerman. ét al., 66 L.D. 255 | 
(1959); Genta Ben Hera et al., 67 I.D. 400. (1960) ; James £. Menor, : 


% A-29006 November 15, 1961) ; Hrnest 0. Tullis, A-29678 (December 


 . 97;1902). 


Nor was the land office anders any obligation to examine the applita- 


tions when filed for possible defects. The responsibility for filingan | 


application free from defects rests on the applicant and he alone must 
bear the consequences of his failure in this respect. 

The appellant implies that if prospecting permits. are not issued i in 
response to its applications the lands applied for will beheld for specu- — 
lative rather than exploratory purposes. The appellant’s self-serving 
statements are not supported by any showing of fact and, even if true, 


- would afford no basis for: disregarding the clear and: unmistakable. — | 
requirement of the regulation. - In any event, the mere filing of an 


application for a prospecting permit does not vest in the applicant any 
rights intheland. It isa request that a license be granted and nothing 
more. Cf. Roy W. Swenson et al., 67 I.D. 448 (1960). The fact.that 


in this case the one who protested Ruby’s applications may have - 


achieved priority of consideration for her own applications does not 
establish her right to prospecting permits. Only if her‘applications 


are proper in all respects, the land applied: for.is properly subject to. . . 


: prospecting, anda determination is made that. Brospecuag bee 
should be issued, will her applicationsbeallowable. - 
: ‘Therefore, pursuant to the authority delegated to the Salicito® ie ite, 
_ the Secretary of the Interior. (210 D DM: 2. eae, (9) 24 FR. ae) the | 
decision appealed from i is affirmed. : z 


ee ae F. ape 
.. Assistant Solicitor. 


198] : a APPEAL OF yINSON CONSTRUCTION CO: on - eu 
"APPEAL OF ‘VINSON CONSTRUCTION COMPANY 
TBCA-364 tension aes Decided May 6, 1965 


Contracts: ‘Constrnetion and Operation: Changed Conditions 


Under the. standard form of Changed Conditions Clause, a theory that. the 
‘contractor - was bound. to. assume the worst possible conditions cousistent 
with the information disclosed: by the contract, is not compatible ‘with’ the’ 
basic purposes: of the clause. 


Contracts: Construction and Operation: Changed Conditions 


“Where the subsurface- conditions disclosed by the contract and ‘by: drill logs 
indicated the presence. of: water tables and of water in sandy materials at 
‘levels. above the grades where: the excavation work was. to be performed, 
but did not contain any direct indication of hydr ostatie pressure, the encoun- 


tering of: large quantities of. water under hydrostatic pressure as exhibited sas a 
_ by .water.flowing upward through the subgrade of the excavation and having 


- a velocity sufficient. to develop unstable conditions of quicksand. -and sand - 
boils, is a: changed condition: of ‘the second. category, within the “meaning of © 
the standard: form. of Chang ed Conditions clause, 

Contracts: Construction and Operation: ‘Changed Conditions: 


Where. the contract did not present any direct indications. of subsuiface t eon- 
bo ais ditions as toa specific: work site because of the absence of logs of borings 
_ with respect to such specific location, and there were no other: direct indica- : 
tions of hydrostatic pressure. revealed by the logs. of borings. with. respect 
to nearby similar locations inthe vicinity, and where there was no. evidence 
of the presence of -hydr ostatic pressure at any other place in the general area 
~ of the project, the encountering at such work site of conditions of hydrostatic i 
_ pressure generating a flow of water ‘from. below the: subgrade of the excayva- B 
_. tion and having sufficient velocity to develop unstable couditions. of quicksand 
“and: sand boils, is a. changed condition of. the second category within. fhe i 
- meaning of the standard form of Changed Conditions clause. . 


“BOARD OF CONTRACT APPEALS 


The contractor- appellant has presented a claim based. on  allgged 
changed | conditions, in the amount of $117,648.66.. In his Findings. 
of Fact and Decision: dated: December 3, 1962, the contracting officer 
denied the claim on the ground that no ‘changed conditions were ens. 
_--countered. The contractor filed: a timely. appeal. 
‘The contract: was’ executed June 23, 1960, and included Standard: ? 
. Form 23.A. (March 1958). For a total. ected price of $3,826,244.90 — 
_ (derived in the main from estimated quantities and unit. bid prices) oe 
._ the contractor agreed { to. construct pipelines, earthwork and structures - 
for Foss aqueduct. and Clinton, Bessie and Cordell laterals as part 
of the Washita Basin Project. in Oklahoma. The contract work was — 
completed. within the time required. The claim of changed conditions 
concerns excavation ‘for and’ laying of the main pipeline, or principal. 
conduit of the aqueduct: at certain river crossings. The plan of the 
a pipeline required that: it be laid in trenches across several stream beds, 
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inclading SIX crossings of the Washita River i in the course of a iss - 
miles, due to the meanderings of the river. 


A hearing of the appeal was conducted by the Board on June 29° ~ ; 


and. 30, 1964, at Denver, Colorado. It was stipulated by counsel at the 
hearing that the issues in this appeal would be limited to the question 


of liability. In the event that the Board should find that the appellant 


is entitled to recover any portion of its claim, the Board would remand 
the case to the contracting officer for the making of an equitable 
adjustment. If the appellant and the Government should not.agree 
on such adjustment, appellant would have the right of further appeal 

from the contracting officer’s decision concerning the dispute over the. 
equitable adjustment. “4° 

The essence of appellants claim of changed condinenk: is that in 
- excavating trenches in the river. beds at Crossings No. 1. aud 3, quick- 

_ sand and sand: boils were found in the bottom grades; that these __ 
conditions increased the amount of work, with a corresponding i increase 
in costs; that such conditions were not disclosed by the contract or by 
the Government drill logs; and that:such conditions could not rea- 
sonably be anticipated or expected asa result of a careful examination 
of such drill logs or of the site of the work. ; . 

The Government counters appellant’s charges by asserting that the. 
drill logs for Crossings No. 1 and 8 showed wet or very wet sand | 
at the levels of the bottom grades of the trenches, and that such data 
was indicative of the possibility of quicksand. Further, the Govern- 
ment alleges that the bottom grades of the trenches were about 15. feet 
_ below the water table, as shown on the drill logs; that this situation, 

- being known to appellant, was a foreseeable cause of the quicksand 
and sand boils. It is also contended by the Government that the ap- 
pellant’s construction: procedures and dewatering methods were re- 
sponsible for the increased costs. 

The Washita River, except when in flood, is ais shallow, being 
only about 12 to 18 inches in depth at the. places where it was crossed _ 
by the aqueduct. Nevertheless, some diversion of the water was 
required in order to excavate the trenches in the river bed. This was 
accomplished by the construction of earth dikes upstream and down- 
stream from the work area, with one and sometimes two corrugated — 
metal pipes of 36-inch diameter, which carried the river water from 
the upstream dike above and beyond the work area to a point below. 
the downstream dike, where the water was discharged. Although 
several floods occurred. during the work of. crossing the river, no claim 
is made on account.of such events. a 


Crossing Wo.6° 


The crossings have been number ed. 1 through 6 for convenient refer- 
ence, but the direction of the work was from Crossing No. 6 to Cross- 
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Ing No.1 Tee Cmaine No. 6 was at Clinton Lateral. sation oT Sie: 90, | 
where work began. February 15, 1961... No serious difficulties. were 
encountered at this crossing. ‘Gone dewatering of the excavation was 
_ necessary but this operation was successfully faerie’ out, principally: 
by means of sump pumps in the bottom of the trench, and to a much . 


— lesser: extent, by a system of well points. The materials found in. : eg 
excavation of the trench were similar to those represented in the drill 


logs, sand, silt, and clay. The water table was high, and it was neces- ~ 
sary to protect the slopes of the excavation with sand bags and crushed. 
stone, to reduce sloughing caused by water seeping through the aides: a 
of the trench.. : 
In the lower portions of the eiea vation: near hie center of the river, 
- the bottom grade was in clay material, which afforded a suitable foun- . 
dation for the pipe. The contract specifications for this .crossing 
‘required the use of 30-inch steel pipe coated inside and out with con- .. 
-erete, with further encasement in reinforced concrete at the time . 
of laying the pipe in the trench. Concrete. for encasement. of the. 


~~ under-side of the pipe was placed in the subgrade.. As the pipe-en- ‘s 
casement. proceeded up the river banks, the bottom of the trench was In: 


wet sand. This condition required that crushed stone be placed for.a 
foundation before concrete for encasement of. thie pipe was poured. . 


‘Crossing Nob 


The methods daa in excavating for and laying the pipe at. Crossing 
No. 5 were similar to those just described as to Crossing No. 6, and. 
the same type of pipe was used. Hard clay or shale was found in the 


. bottom of the trench, requiring blasting to provide a‘sufficient, depth . - 


for the concrete encasement foundation. Near the river banks there . 
was some sloughing, as in Crossing No. 6, and the excavation was 
| sloped back in order to minimize the effect of the sloughing. 


| Crossing Ni O.f 


| “After Glisaing No. 5 had been: completed, sorenaat determined that _ 
_ the well points did not. remove water at a sufficiently rapid ‘rate: to | 

| justify the expenses of renting and constructing the well point-system 
inthe work area. ‘Subsurface water would continue to seep through | 
_the line formed by the series of well points and into the sides of the 
excavation. Sump pumps were much more efficient in the circum- 
stances, being credited with removal of about 75 percent of the water 


at Crossing No. 6, compared with about-25 percent for the well point — 


system at that crossing, according: to the testimony of Mr. Evan J. 
: reek the Acting General Superintendent for appellant on this proj- — 


In any event, well points were not used on Crossing No. 4, and 


sérious difficulties ensued with respect to dewatering. . Sand was : 
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gal foand: in. n the upper poor: of the Eenvalions and hard materials i o 


the subgrade; as indicated by one of the drill logs for Crossing No.4. 0 
Blasting of: the hard material was necessary to’ provide space for the... = 


~ subgrade foundation of. crushed rock. In this case (and at Crossings — 
i NOS, 3,2 and 1) the contract specified 42. inch reinforced conerete : 
: Pipe with a 2 crushed r ock foundation. : a ae : 


- Orassing No 0. 2 


Conditions 4 were & intably: different at, ‘Hossing No. 3. Rain and 
high water flooded the work area during construction of the protective 
dikes and cofferdams. ‘This apparently caused little delay, however. 
After completion of the dikes and diversion pipe, excavation of the 


i trench. for the reinforced: concrete pipe proceeded. (beginning near 
the center of the river bed and progressing toward the south bank). : 


util the depth | was reached’ at which the pipe was. required ‘to be in-. - 
stalled. - At that. level, quicksand (water and’sand in a very fluid 
state) was encotmtered. ‘Also ‘sand boils: (consisting of water and 
sand under. pressure) bubbled up from. below, gushing through the 
-erushed:rock foun dation, which had been placed in an effort to stabilize. - 


ihe loose and. fluid niass of sand and water: ‘below... These sand boils. . oe 


~ were up to 8 feet-in height continuing for about 20 minutes at a time. 


Each boil resembled a “real small. sized Yellowstoné Park Geyser, on. ce 


a small order,” according to the testimony of Mr. Ronald Harper, 


-. Project Engineer for appellant. “Sand from. these boils accumulated 


in mounds about 2 to 4feet high on top of the er ushed rock foundation. 


om Another serious matter was the apparent great depth of the unstable 


mixture of water.and sand. During this. period, there was consider: - 


able settling of the wooden piles. supporting the 36-inch metal: diver- 


sion pipe, which leaked into the trench as a. result: “My. Robert ©. 
“Bostwick, appellants superintendent for river crossings, testified that 


ae he ‘soeured a thirty-foot pole and put.a two-inch pipeon it and:jetted ~ 
that down to try to find something solid to hold it. The piling under- 


neath the tin whistle [metal diversion pipe] kept sinking as work 
- progressed... This pole I jetted down, I never. did hit anything solid.” 


In connection with the sinking of the wooden. piling supporting the : 


| ; ‘etal: diversion pipe, Mr. ‘Wisley observed. that, i in the space between. | 


the excavation and. the ‘upstream dike, the ground: level had sunk at. | 
least 1 foot over an area about 60 or 70 feet in diameter. ‘Crushed | 
_ stone was dumped into the bottom of the trench in lar ge quantities, Sa. 
sad, greatly exceeding the contract requirements for supporting the .con- » 
erete pipe. “The crushed stone soon sank-out of sight, as the concrete . 


pipe was being laid, or after it had been laid, in some instances. “Sump —. 


pumps were used aude. a larger type of 4-inch capacity. which .- 


would pump sand, mud:and “debris to an extent not possible with ordi- | 
_ nary pumps... “French drains were used, and well-points were also tried, es 
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although ‘ansuccégstully, for the sand s sabiwating the tinder grourid wa- 


ter clogged the well points. A form of cribbing was used to pr event 
wet soil from invading the excavation, consisting “of 2-inch pipes in two | | 
rows, driven into the foundation, with timbers plneed outside each r row oa 


a of pipes. — 
Mr. Wisley ordered a Glenda of ‘ined steel sheet piling from. Okla- 
homa City, the nearest source obtaining all of the sheet piling avail. 
able i in that locality. .The piling was driven in two parallel. rows, 
one on each side. of the pipe, each. row being about 5 feet: from the 
>. center line of the pipe. - The piling: was of the interlocking type but 
was, of course, not water tight. It was of varying lengths (18” to 27’) - 
_-and was driven to a depth of about 6 to. 8 feet below the subgrade for. 


the concrete pipe. ~The double Tine of piling extended abou two- we 


thirds of the way. across the river bed toward the south bank. The 


‘combination of measures used. finally ‘contributed sufficient stability ore 


to the underlying ground to permit the establishment of.a firm crushed » 


stone base and the laying of the concrete Pipe, without apparent danger be | eye | 


_ of excessive movement. : 


The trench was then backfilled a all of the sheet i pile was pulled oe 
out except for a few sections near the center of the river bed. “A flood...” 
then interrupted. further work for a few days. “When the. flood hadi 0. 
| subsided, appellant used the piling which had been pulled:from the 


north side'to drive similar protective lines of piling from the center of 


_ ‘the river bed to the south bank. Upon. recommencing. excavation, it. 
was discovered’ that: ‘the pipe already. laid was out.of tolerance. Ap- . 


- pellant thereupon ‘shut. down. the ‘work. Because of the difficulties | 
encountered in constructing the south portion of Crossing No. 3, Ap- 


i pellant. requested advice and suggestions of the Government officials im ~~ oe 


- charge of the project, concerning corrective measures or changes re-_ 
-Squired with respect: to the remaining ‘dewateri ing pr roblems related to 


~. completion of Crossing No.3. “While awaiting such suggestions and 


advice Pesan: forces moved to Cre ossing No.2 ba Be 


Crossing N 0. Q 


Bacepe foe several | flood and: accompanying ae dhiat: occur red. 


a during construction of Crossing No. 2, the progress of: the work was. - : : 
comparatively: uneventful. The abssnes of any. Major. difficulties was). 
_. due to the presence. of clay. (as indicated by. the drill logs) in the lower 


| portions of; the excavation, rather than quicksand: and ‘water under fe 
pressure as had been.the case at Crossing No. 3.. Appellant used sump ~ 
_ pumps and drove sheet piling i in: Crossing No. 2, the latter’: measure’ 


~ being a precaution taken because of its experience at. Crossing No. 3." 


No well points were used in. this crossing, The sheet: piling was re- : 


moved atter the crossing was. completed. -The pipe: was s found to be: <0 
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undisturbed following one or more floods which occurred after com- | 
pletion of backfill. . 
Croesing No. As, 


The Government had been unable, i in avr of bidding, to secure | 
permission from the owner of the land at Crossing No. 1 for entry. 
upon the premises to perform drilling tests. Hence, there. were no 
drill logs available to any of the bidders with respect to this crossing. 
After the contract had been awarded and before commencing work, 


“y appellant, engaged a local well digger to drill test holes at all of. the | 
-Tiver crossing sites, including Crossing No. 1, for the stated purpose - 


of ascertaining whether excessive quantities of rock were present in 
the areas concerned. The reports of these tests were of no value in~ 
“his review of. this matter, according. to appellant’s expert. witness, 
Mr. William A. Clevenger. The results of the tests were not offered 
in. evidence by the appellant and are not a part of the record, but.in | 
any event, information obtained after. award is not. Plevant to the | 
issue of whether appellant should have, prior to bidding, anticipated 
the conditions complained of in this appeal. Upon excavation of the. 


be pipe trench, after going through a stratum of clay, quicksand and _ ) 
“water. ander pressure, with sand boils, were found in the bottom grade, — 


: conditions 1 very similar to those discovered at Crossing No. 3 

Again, as in Crossing No. 8, appellant. used several. sump panne. 
sheet piling and large quantities of crushed stone. Well points were 
not used. The specifications and drawings require that over-excava- 
_ tion be performed as directed where the soil material in the bottom of 
‘the trench is unsuitable. At this crossing, in the low elevations near. 


the center of the river, the depth of. the crushed stone varied from 3° 


to 5 feet, although the over-excavation did not reach that, depth. On. 
one occasion several truckloads. of crushed stone. were dumped into 


— the quicksand i in the bottom of the trench, in a large heap, 1 in order, to. 


. provide a more stable foundation for the pipe. » 3 
_ The work of constructing. Crossing No. 1 was discontinued fot about 
2 weeks because of cold weather. At another time, when about one- 
third of the pipe had been laid from the center of the river toward the. 
west bank, and had been partially. backfilled, about 20 feet of. the 
westerly end of the pipeline, and the sheet piling adjoining it, shifted 
about 2 feet downstream. This lateral movement. required reexcava- 
tion, jacking the pipe over and relaying several. sections. ae 
~The piling had been driven to a point about 5 or 6 feet below the 
‘bottom grade of the pipe. The. shifting movement also required 
removal and redriving of the sheet piling, after an extra, protective line 
of piling had been driven outside the original row of piling and had 
been br aced with walers. This extra sheet piling was removed after 
a the pipe was eanenes On another occasion ee were vertical move- . 
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ments Bot the pipe, up andi down, before backfilling, requiring Testing 
; of the first few sections of pipe to be laid. - 
“.- Eventually, the construction of the pipeline at Crossing No. 1 was 
completed. Because of the unstable conditions at Crossing No. 1, the 
sheet piling was not pulled out, but was left where it had been driven 
to assure that. no- ee damaging movements of the pipe would. 
occur. | 
Return to Crossing No. 8 


“Following the completion of Crossing 2 No. 1, the appellant’s forces 
constructed the pipeline at a creek crossing and then moved back to ° 
Crossing No. 8. New and longer piling was obtained and driven for - 
the northerly portion, with more satisfactory results. than with the 
somewhat shorter piling used previously i in the southerly side of Cross- 
~ ing'No.'3 and at Crossing No.1. The piling was also extended further 
up the bank than had been the case on the south side. Excavation was. 
~ begun: near the north bank and was extended downward to the center 
of the river in order to ‘avoid disturbing the end of the previously laid 
? pipe in the middle of the river. Two teniplatés or guides were used 
in driving the longer sheet piling instead of one template in previous 
piling, for more accurate alignment of the longer sheet piling. No 
well points were uséd. Large quantities of rock were used to stabilize 
_ the foundation and’sump pumps were necessary to remove water in 
the bottom of the trench. However, less difficulty was experienced 
- in the construction of the northerly half of Crossing No. 3 than had 
; been the ¢ casé in the southerly portion or at Crossing No. 1. | 


Testimony of ie pert Witness for Appellant 


a Mr. William A. Clevenger, a consulting engineer, whose firm spe-_ 

— clalizes in soil mechanics, testified on behalf of the appellant. His 
qualifications as an expert were conceded by the Government. ‘The 
drill logs forming a part of the contract did not, in his opinion, reveal 
the existence of a quicksand condition. Further, it was Mr. Cleven- 
 ger’s opinion. that the drill logs should have shown factual data or, at 


: Tent; word descriptions concerning the firmness of the material, as 


well as cementation and hardness. The in- place strength of the mu- : 
terial tested by drilling was indicated only with respect to Crossings 


No. 4 and 5, where drill logs decribed. certain material as “too tough — 


to power auger.” In other areas of the work under the same contract, 
Mr. Clevenger noted that. a standard penetration resistance test. was 
used. This test is made by driving a standard-size cylinder into the 
ground by means of a hammer of a certain weight, and recording the 
‘number of hammer. blows required to drive the cylinder a depth of 1 
foot. : In Mr. Clevenger’ Ss opinion such a test would have been very . 


ieee B. &., for’ surge tank footings, Drawing No. 854-D-162. 
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| informative as to the subsurface conditions at aha crossings. Cores of. 
borings are. not obtainable: with the use of augers. . "terse 
Quicksand is a condition which occurs when, water: fisisiay upward vo 
‘through loose sand causes the sand to go into suspension as the water is 
. forced: out of the soil. The evidence introduced at the hearing indi- 
_ cated that such.a condition existed in this case,. where the loose material 
_ flowed: into the excavation and the -bottom slopes of the excavation 


moved into the trench. Under such circumstances there is very poor - 


stability for a foundation; crushed rock. merely sinks. into the quick- 


sand. Under such an unstable condition, the pipe would tend to settle, 

- especially with the added loads imposed by the placement. of backfill . 
over the pipe. This could cause opening. o the pipe joints and. nelare - 
of the pipe. 


Information obtained froin paibatien resistance tests should ve 
revealed, as to Crossing No. 3, the low strength and instability of the. 
foundation.. These tests were not made at the crossings. .Mr. Cleven- 


ger viewed them as essential and advised that information’ from such 


tests would have affected the design of the pipe line in the areas where 
there was hydrostatic pressure. . 
On cross-examination, Mr. Clevenger: acknowledged that the ne. - 
duct was being constructed in an allirvial. river basin, with random 
layers:or lenses of clays, silt, and sand occurring throughout the area. _ 
He conceded that where the logs show that. the ae to be performed a 
is below the existing water. table, the contractor should be concerned .. 
about the probable degree of. stability of material i in the bottom of the 
~ excavations’ and side lope and whether the excavation will be under S 
water. 2 
‘As to methods of dewatering, Mr: Cid iret stated that pumping : 


out the excavation was’ the preferred method where possible, even in. 


sandy materials and with a head. of water pressure such as was: en- 
countered in performance of this contr act. The fact that subsur face 
material is below: water.table does not necessarily mean. that it would 


be wet. The disturbance of the soil as a result. of construction oper- . — 
ations could be one cause of initiating an upward flow of water under 


pressure: When. sand has more than 12 percent silt size particles, the 
‘possibility of quicksand i is reduced... The chances of sand becoming 


" ; quick with water under pressure are reduced as the density of the sand 


increases. . If the sand is very silty but loose, it 1s Bee for it to 
become quick under hydrostatic pressure. | 
Mr. Clevenger stated that.the logs do not contain sufficient informa- 


tion to enable him to form, any jadement as. to whether the ne was 


~ dense or not. . 
~ The sand. boils, described : in. ‘the testimony of -ather witnesses, are. 

~» caused by the velocity of. the water percolating upward through the | 
% sand and _carnyee the. sand particles with it.. Sheet piling tends to 
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7 ene the aloe of the water and. layin back the Sipe of the — 


-- excavation would have a similar effect. The removal of a significant no 
amount of water ‘by the use of well points would not. necessarily re-- 3 


duce the velocity of the water, except as to those zones where the well 
‘points are located. The lenticular structure of the subsurface material 
permits. water to select several | paths: or zones, while well. pone are 
effective only ma limited area, | | 
In this case, the piling cotild not reach a firm toundation, ‘which 


| ~ otherwise would have been the ‘best solution. ‘But, when sheet piling: 
is-driven to a sufficient depth, the ‘water in. the sur rounding area is 


| obliged. to travel a greater distance downward in order to reach a point, 
below the sheet piling. “This tends to reduce the velocity of the water — 
when it comes back up (a correspondingly greater distance) between —. 


- the rows of: piling. However, the primary purposes of the piling is. 


to keep out the soil: It.was. aidiceted that the method of excavating — 


to a pomt just. below the bottom grade of the pipe and refilling the - ; 


excavation, with crushed rock, and removing the water with the use 
of sump pumps, should provide the. best chances of obtaining a.stable_ 
foundation. 
_ Mr. Clevenger fae aad. that af he ‘were anes a. pr vebid | 
- analysis, the logs, drawings and specifications would not lead him to. 
believe that he should be ‘overly pessimistic. about the proj ject, and 
that he would advise a contractor to thesameeffect.. 

_ It was Mr. Clevenger’s opinion that under the conditions prevailing, te 
< the vibration caused by removal of the piling would have. Pood . 
in substantial movement of. the pipe. , eee 


Expert Testimony on Behalf of Government 


“Mr. Robert Sailer, a consulting. engineer, was formerly aeioloyed 
. by the Bureau of Reclamation from 1933 until 1962, and was the super- 
vising. engineer: for the design of the Foss Aqueduct. His qualifica- 
_ tions as an expert were well established on the basis of length of ex- 
‘perience, education, recognition by’ professional societies and. published =< 
7 articles on aqueduct. constriction. 9 | 
Although Mr.. Sailer testified concer ning the poe: eed. on the 
pipe as slustitated: by. Government’s Exhibit ‘S, and as to the weight. 


of the soil that. the pipe replaced on cross- examination he stated that 


the design of the profile is the: primary design. function. He stated 
further that he did not. actually take into consideration the soil bearing 


~. loads when making the design, but relied on. his. preaens, experience oe 


ai designing many of. the. river crossings. 
- In Mr. Sailer’s opinion, the use of epoxy cement in the pipe ‘aint ; 


ee was not desirable because such SPoxy cement, would make the joints 
inflexible. | 


ee 776-509—65——2 
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The appellant’s procedure for excavating aid laying pipe (except 

for the northerly half of Crossing No. 3) was to excavate from the 

center of the river upgrade: toward the banks and also to lay the pipe 

from the center of the river to follow the direction of the excavation. 

The specifications (paragraph 84-(a) ) require that: : 
On grades exceeding 10 percent, pipe shall be laid up hill (sic). 


The above-quoted requirement applied to all of the river crossings 


~ involved, since the design of the pipe line required grades exceeding | 


10 percent between the center of the river and the banks of each river . 
crossing. Further, appellant claimed that its procedure was required 
by the additional specification in ESrereD! 26, which reads in partas | 
follows: : | 

Pipe laying sh backfilling shall follow. trench excavation | as OEE as 
practicable OF vs 

With ee to the speoiieation requiring that pipe be laid uphill 
Ghee grades exceed 10. percent, Mr. Sailer stated that the specifica- 
tions were prepared under his direction and that it was not his inten- 
tion, by providing that pipe be laid uphill, to preclude: the. excavation. 
of the trench from the banks toward the center of the river.. One of the © 
Government’s s arguments is that appellant Should have excavated from 
the banks toward the center of the river, and then should have pro- 
_ ceeded ‘to lay the pipe in the opposite direction. It is claimed by the 
‘Government that such. ‘procedure would: have reduced the dewatering 
difficulties, and as proof of this theory, the Government points to” the 
final operations for completion of the northerly-portion of Crossing 
No. 3, which were performed in that manner, within a shorter time and 


_. with less water in the trench than was the case with the. southerly half - 


— of Crossing No. 8 or Crossing No. 1. This may be correct reasoning as 
: to the northerly half of Grossing No. 3, but it does. not necessarily 
follow that excavating downward from the banks would have worked 
as well on Crossing No. 1 or in the first attempt at Crossing No. 3._ 
There were several] other factors that made for more savoranle working 
_ conditions in the completion of Crossing No. oh ac: 
First, the southerly half of the fotindation for the pipe had. been’ 
finally stabilized some time earlier, sufficiently so that water from that 
direction was no longer'as serious a problem. Second, appellant was. 
able to secure new and greater quantities of sheet piling, substantially 
more water tight and longer than it had previously obtained. The new 

- piling could be driven. several feet deeper, thus reducing the pressure of 
the water from below. Third, as the Government points out, appellant 
was able (with the additional piling) to extend the piling further up- 
the slope of the river bank, eliminating the muck slides which had 
invaded the trenches in the other areas, at the ends of the rows of . 
_. piling. Consequently, in our opinion the Government’s theory that 
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appellant should ie reversed the direction: WE excavation in. prior a 
- construction is not supported by sufficient evidence. an ee 

- Moreover, we consider that appellant’s method of. oe eee ex 
cavation was based upon a reasonable interpretation of the’specifica- 


tions—that the excavation work should proceed in the same direction 


as the laying of the pipe, in order that backfilling might. “follow ens 2 
- excavation as closely as practicable.” . 
Mr. Sailer testified that the primary purpose of: beans bere 


a data is to inform the contractor as to the type of material he. will en- 


counter. The Government, however, uses the boring data only for 
information as to costs of excavation, for estimating purposes. Hence, — 


— penetration tests (which should have been of value to bidders, accord- | 


ing to Mr. Clevenger’ s testimony), were not necessary for the Govern- 
ment’s. -purposes... Mr. Sailer stated that he did not. know whether the 


. logs indicated a quicksand condition at any of the crossings. 


Mr. Wesley G. Holtz, another expert witness who testified on | behalf of 
of the Government, was. eminently qualified to furnish. opinion evi- . 


— dence, being a member of several professional or honorary societies, . 


and having. published a.number of articles on various aspects of soil 
mechanics in the course of about 30 years’ experience in that field as. 


. &® graduate engineer. As an employee of the Bureau of Reclamation, = 


his capacity in connection with the Foss Aqueduct was supervisory, 2 


as Chief of the Soils Engineering Branch. He ‘had been in the gen- 
eral area near Clinton; Oklahoma, in 1940 and 1942, but had r never 
visited the site of the project here involved. . a 
Mr, Holtz’ testimony with respect to the aril Tomes was, in essence, % 
' thatthe presence of sand, especially wet. or “very wet” sand indicated 
that in certain circumstances, including water pressure, ai‘ “quick” con- 


dition and loss of stability. could develop. In his opinion; it; could. be — ~ 


anticipated that the sandy materials at Crossing No. 3 could become - 


quick, because of the height: of the water table. .The height. of the 


water table gave the water a sufficient “head” to provide the. pressure 

and Polocity. necessary to cause water to flow upward from. below or 

outward through the slopes of the excavation. | 
The, only indication of density of the sand, as ‘ghown ic ioe 


was the notation that in one boring at Grossing: No. 2; Station 187 > 


_. plus 80,. the hole had caved. None: of the other. logs. indicated that . 
caving fa occurred, therefore, Mr. Holtz said he would beled to be- 
lieve that the manorial revealed by other logs. were sufficiently stable - 
to maintain a vertical hole wall in place. Hither loose or dense ma- 
terials can become quick if they are disturbed, according: to Mr. Holtz, — 
but loose materials would. become - pe more eedily than gee 
materials. 
_ In order to perform the accayation at. Croshie: No. 3, in mde . 
- “with good working conditions, it was Mr. Holtz’ opinion that the 
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water table shgald: ibe fodaed to. a one 1 to 3 Fos below: the bottom 
_. grade. In order'to accomplish this result, Mr. Holtz suggested the . | 

possible use of well points, but conceded that because of the fines in 
- the sandy materials, well points were a “borderline” means of drain- 
age,.and might require special supplemental methods suchas enlarged 
holes with gravel filters. Pipe drains below grade, tile-:drains, sump . 


“-s pumps and deep wells. would be possible means of controlling the 


water. . In the absence of drainage methods, piling of sufficient length 


: : to check the upward flow of water should furnish sufficient control: 


Mr. Holtz ‘was of the:opinion. that: removal of the sheet piling after a | 
completion of the crossings would have a Oy. small disturbing effect. : 
onthe Say of the pipe. 7 3 


- Other Bwidence a ae 


oe. Dane the piedehtation: of the Govermnentic case, counsel: for the 
3 respective parties agreed to the following: stipulations, in teu of 
talcing further testimony on the matters involved: - : os 

1. That a dispute exists as to whether-or not: epoxy ct cement. was used - 
‘by appellant in the pipe joints at Crossing No, 1. Paige is 


2, ‘That testimony by a Government. witness would be to the offect ot 


- that no epoxy: cement was used by appellant ‘ or: authorized ‘by Ne 
| - the Government as'to Crossing No. 1... — - 
cane 5 ‘That testimony on ‘the part of appellant would bi to. the effect 
Mas ~ that, epoxy cement was-used in the pipe joints at, Crossing No. 
1, but that appellarit is unable to offer testimony that: such use 
ot epoxy cement was authorized iby the Governiient at Crossing 

HNO TS ery 
4. Both parties agree that. epoxy ‘cement was used in’ de: pipe joints ‘ 
at Crossing No. 8, with the.consent-of the. Government. 
5. That on July 11, 1961, an earth slide occurred at, the south ‘and 
~ cavest side of the excavation at Crossing No. 3,:and that such. 
earth: slide inundated the area that had been prepared. for the 

: placement of one section of pipe. i 

6. That during the night shift on J: anuary . on, 1962, two Govern: 
ment inspectors were checking: the line. and erade of the first 
two joints.of pipe that had been-laid at Crossing No. 1; that 
ae © after they had checked the first joint of pipe and while they 
were checking the second joint, a slide of earth came around the 


-- ends of the rows of sheet piling and invaded une apace, between o 


the rows of piling. 
er? That a Government witness was eee to: stoatity that on-one — 
-’.oecasion he measured the flow of water being pumped by one of 
the two well point header pipes at Crossing No. 6, by the use 
of a means of measurement known as the. T-square method, —— 
: which. is pase: on a » chart Song the diameter of ie ave 
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opening fon ees water. is. flowing, aa the distanea 0 or + length oe 
. of the flow of water. from the: end of the pipe;-that his calcula-.. = 
tions: concerning that one pump indicated: that: a: flow of ap- . 


proximately: 200 gallons: of. water: per minute were being — 
pumped from-this: well point header pipe; that from this result ~ 


he estimated: the flow from the: pump which was attached: to re “a 


the other header pipe for the remaining ‘well points, and arrived: 


‘at a total of about 350 to. 400 gallons of water per minute being ge 
-. pumped at that time from. all well points, at Crossing No: 6. ° 
ete Vern Garntham, a graduate engineer who was Chief Field Em 
ployee for the Bureau at the aqueduct’ project: until the.end of August ere 
1961, identified several Government’ photographs as being illustrative ete 


of eaditons during construction’ of the crossings. 


Mr. ‘Robert A. McCarty was ‘Chief. Superintendent oF the a ses 7 
project. office during the performance of the contract. “He identifieda 
number ‘of Government. photogr aphs and. described: the conditions eee 


and construction activities which were portr ayed in. the photo graph. 


Mr. Lee Malcolm. was .a Government inspector on thé project. He oe 


testified that about the. last of January 1962, appellant. constructed ¢ ere 


ramp at. Crossing No. ie across the trench where a number of sections me 


of pipe had been laid. In effect, this ramp consisted ‘of an. isolated. 


“section of backfill of the trench, atid it. was about 12 feet: wide at, the Cae 


. top, ‘or ground. level. -It-had been constructed by the night shift dur- 4 


ing ‘Mr. Malcoln’s absence from the site. On his return to the’ site the ’ ; 


following day, Mr. Malcolm rechecked the inside of the pipe (which 
had been checked prior to the construction of the ramp): to the west. 
. of the ramp and found that some of the joints had openings in excess: 
. of the specification tolerances. Appellant was using this ramp-or sec- _ 
. tion-of backfill as ‘a road for moving’. tts equipment: from one side of 
the excavation to the other side. | ae Ses 
«Mr. Burt Levine, a’ graduate engineer with: Od. ‘years’ exper ience, was. 


‘the: Project: Construction Engineer: for the Foss Aqueduct. at the time 


of its completion. . Pri ior to his eventual assigument. on the project: 
‘he had been: Resident ‘Engineer at Foss Dam and. later “Assistant 


: “Project Manager. He testified that he had. observed: the sheet piling 
. that had been installed at Crossings Nos. 1 and 8, and stated. that there 


‘were a number of instances where the. piling was. not ‘properly inter- 
locked. In some cases, where the alignment: of the piling had gone 
“awry, 1b. was DEC y: to drive. a. ain piling, m the same. tO 
| Paine faivoduced 5. photostaphs. in evidence.” : 


The Government photographs:received in evidence i ibared al about: 40. Gonealls apenke : 
ing, the photographs, taken. by both parties; tended. to: prove that,. as: to” Crossings No.- 1" 


and 3, construction. work was. very: difficult because: of: the presence of: muck’ or of large 7 
volumes of water” (except for -the: completion ‘of work: at ‘Crossing No. 3), and that the =... 
- . conditions prevailing at Crossings : Noss * 4, 5, and. 6: were saaely g00d, with Oca Ase 


quantities of WATEr. or muck. 
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but not interlocked with the adjoining piling, in order to bring the 
row of piling back to proper alignment: ‘This permitted water to 
_» leak through from the sides.’ Mr. Levine also observed. sloughing of 
silty wet material or muck. at the ends of the rows of piling. 
‘ '. On cross-examination, Mr. ‘Levine conceded that: he did not believe 
that the appellant’s construction methods during the difficult period 
of construction of Crossing No. 3.(July 1961) and of Crossing No. 1 
- (fall of 1961) were such as to oe the safety of iO of the 
ieee of ae pipe. ) 
The f sswes 


~The orinaisan i issue, of course, is whether there was a ei aged con- 
| “dition within the meaning and intent of the contract clause.* There 
is no ‘issue with respect’ to. the requirement of prompt notice to the 

» contracting officer. If the condition complained. of was a subsurface. 
or latent physical condition at the site, which differed materially 
from the conditions represented by the contract, it: would bea changed 
condition Sometimes described as. one of the first category. If the 
contract made no representations as to the particular condition, but 
the condition was unknown. to the contractor and was of an unusual. 
nature, differing materially. from those ordinarily encountered and - 


generally recognized as being an inherent element of the kind of 
work to be performed, then the condition complained of j is known asa. 
changed condition of the second category. | 


Crossing No. 3—Changed Condition - 


In our - opinion, the hydrostatic pressure ‘aucpantered: at: Crossing | 
No. 3 was a changed condition. of the second category.. Admittedly, 
the drill. log. (Government Exhibit B) indicated the presence of very 
wet sand on the south side of the river, at AP 243 plus 86. It. does 
not, however, contain any indication of. flowing water in large quan- 
- tities nor. of any hydrostatic pressure. The drill hole at that location 

extended to a depth of 33 feet below natural ground. The sand first 
reached by the auger extended from a depth of about 14 feet down 
to the bottom of the hole, or about elevation (EL) 1519 where it was’ ” 


84, CHANGED CONDITIONS” 

“The Contractor shall promptly, and Bedore: Such conditions are disturbed, notify the 
Contracting Officer in: “writing of: (1) Subsurface. or latent physical conditions at the site 
differing materially from those indicated in this contract, or (2) unknown physical condi- 
tions at the site, of an unusual.nature, differing materially from those ordinarily en- 
countered and generally recognized as inhering in work of- the character provided for in 
this contract. The Contracting Officer shall promptly investigate the conditions, and 
if he finds that such conditions do so materially differ and cause an increase or decrease 
in the cost of, or the time required for, performance of this: contract, an equitable adjust- 
ment shall be made’ and.the contract modified in writing accordingly. Any claim of: the 
Contractor for adjustment’ hereunder. shall. not be allowed unless he has given notice as 
above required; provided that the Contracting.Officer. may, if-he determines the facts so. 
' justify, consider-and adjust any such ‘claim asserted before the date of ‘final settlement 
of the contract. If the parties fail to agree ‘upon. the Hajustment to be ae une dispute 
shall be determined as proved in Clause 6 hereof.” : 
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at about ie. same. elevation as the lowest designed elevation of the 
pipe... 
At the end: of the ord descriptions i In . this log i is ie follows. a, 
“NOTE: SANDSTONE outcrops of Sta. 260+00.” The boring did — 
not. penetrate to an elevation comparable to the designed subgrade of 

the. pipe at its lower elevations: in the river bed itself. For a distance 

of about 50 feet in the middle. portion of the river, the. subgrade for 

the bedding or foundation of the pipe was designed to be at a level. 
_ ranging from about elevation’ 1518 down to about elevation 1516, de- 

~ pending on the thickness of the bedding required by the contracting 

officer. On Government’s Exhibit R, the bedding requirement is shown 

to be 9 inches to 30 inches for r Crossing No, 3, and 6 inches to 42 inches 

at. Crossing Noetes 

The remaining drill test site for Crossing No. 3 was at AP 2492 pits 48 

on the opposite bank of the river, or about 138 feet distant from its 
companion boring on the south side. Each-of the borings for the 6 
river crossings is ahown to be located several feet back ‘from the edges: 
of the river bank. Apparently, no attempt was made to make boring 
tests at a point between the river banks, with respect to any of the 
6 crossings. . At AP 249 plus 48 the drill penetrated to a depth of 34 feet 
below: ground level or to about elevation 1517. The materia! in this 

cr iticial area. was shown as moist, silty clay, with traces of sand, first 
reached at a depth of 26 feet or at about elevation 1525 and extending 3 

to the bottom of the hole. Wet sand and ‘more‘clay was indicated in © 


the upper levels. As in the case of other drill log for Crossing No, 3, 


there was no indication of water in large quantities, nor of any hy- 
drostatic pressure. In neither of these logs, as the testimony showed, 
was there any indication that tests had been made for resistance to 
penetration, and there was no caving of the hole (as had been noted 
in one of the logs for Crossing . No. Q, where no water under pressure 
was encountered). | . 
The mere presence of: a water table (as shown at all of the crossings 
where test borings were made) does not, of itself, indicate that water 
will be encountered in quantities sufficient to cause serious difficulties. 
This was the considered opinion of expert witnesses for both parties, 
and it was borne out. by. appellant’s actual experience at Crossings Nos. 
2,4, 5, and 6. A combination of several. factors must be present (in 
addition to thé general. area conditions stressed by the Government, 
such as the alluvial character of the region, the random lenticular 
structure and cross-fingering of strata consisting of sand, silt, and 
clay). Moreover, at the levels where the pipe foundation was ‘exca- 
vated, hard clay. or shale and sandstone. were indicated by several 
of the logs, and some blasting of the subgrade was necessary at Cross- 
ings Nos. 5 and 4.. : = ay a 
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The opinion. ay dence. submitted on. behalt of appellant differed 
from that offered by the’ Government in only minor ‘particulars. 
_. Mr. Clevenger and Mr. Holtz were in. substantial agreement. that the 

_ logs showed no indication of hydrostatic pressure; that even where 
sich water pressure was present, it would have to be accompanied ~ 
by a condition of very loose sand in the foundation level and subgrade — 
i (which loose condition was-not revealed by the logs at Crossing No, 3) 
in order to establish even a potential head of water under pressure that. 
could rise through the subgrade’ and bottom slopes. of the excavation, 


Even this: combination might not provide an actual quicksand or 


unstable condition, in the absence of a disturbance of the subgrade 
by. outside influence, such as excavation ‘activities. - ate 

Mr. Clevenger-teached the conclusion, | on the basis of ihe: iyidente : 
of the contract drawings, specifications, and logs, that he would not. 


have been pessimistic in advising a contractor with respect, to the 


conditions to be expected; and that “the conditions that we found 
there are much different than I would have anticipated from the logs.” 

‘We consider this approach to be close: to the middle-of-the-road 
concept, reflecting neither undue pessimism nor undue. optimism, that. - 
Beare the Changed ‘Conditions clause, as discussed infra. : 

r. Holtz, i in his testimony as an. expert witness for the Government, 
ae a most pessimistic approach to the question. His method of arrlv- 
ing at an opinion ds exemplified by his statement, at Tr. 244 that: 

But, on the other. ‘hand, you must always think of the worst condition where - 
you would have a more continuous flow of water in producing a ‘condition like 
this. . oe 
At Tr. 930, Mr. Holtz stated the opinion he had reached after. aes 
examination St the drill logs: ; aie : 

_ A. In the fir st place, these are alluvial fan deposits: They undoubtedly have 
been reworked considerably. Stream channels have eroded and refilled. They 
would be assumed to be highly lenticular, : highly crossfingered, and so that any - 
borings in this type of material are not r eliable for any great: distance. ° 

The logs show the’ sand, silt and clay layers, and ae also; in some. of the 


holes, show high water table above the sand. 
Therefore, one would anticipate that the sand would be wet and could, under 
certain. conditions, ‘become unstable when. you were working: in this: material. 


The “certain conditions,” according to both experts, were disturb- | 


ance of the. material (e.g., by excavation), permeable or loose sand, . 


and a sufficiently high velocity of water under pressure flowing wpe? 
ward through the sand: Disturbance of the material by excavation. is: 
obviously unavoidable. The two remaining conditions, . however, 
while they were possibilities, were not present or.apparent in the data 
available to bidders in-the contract specifications, drawings and drill 
logs, nor were those conditions: ascertainable from an examination of 
the site. a i : aes | 
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“The rationale of the Changed Conditions clause was wel stated by . 

this Board in Erhardt Daht Andersen: ae | " 


a This ‘concept is that the long-run fniterea of die: ‘Goverment, in seeking : 


a to induce bidders to hold. allowances for unforeseen contingencies. toa minimum, : 


justifies it in-assuming. the. risk that:subsurface conditions will conform to those as 
"described in the contract or, if not there described, to normal conditions.: z We HE oe 
In the instant case appellant’s expert seems to have based his opinions'on the 
theory that appellant was entitled to assume the best possible conditions consis. 
tent with the data contained: in the drawings,: whereas. the principal expert for 
the Government seems to have based his opinions.on. the theory ‘that appellant 
was. bound to assume the worst possible. conditions consistent with ‘such; data. ae 
Neither of: these theories is compatible with the Objectives of Clause 4, ce 


These. basic concepts and guidelines have. their origins im Ruff. y. 
United States, 96 Ct. Cl. 148, 164 (1942), wherein the. Court.said : 


If this. situation is not within ‘the contemplation of Article '4, the. alternative 
is. that ‘bidders ‘must; in: order. to be safe, set their estimates. on the basis of the. 
worst. possible conditions that might be encountered. ‘Such a practice would. pe 
very, costly to. the defendant. | ‘We suppose that the. whole purpose of inser ting. 


Article’ 4 in ‘the defendant’s contracts was to induce bidders not to do that. 


We conclude that appellant. was not so optimistic in its appraisal of | 
. the conditions revealed-by the contract as to be deprived of the equi- 
- table adjustment. provided by. Clause 4. Appellant. expected to find © 
water, and did encouuter water. in varying amounts, in Crossings Nos. 
2, 4,.5, and 6. It does not complain. because water was encountered. 
in those crossings, nor even. in Crossings No. 1, and 3. It does’ com- 
plain that. water in. large. volumes under. hydrostatic pressure. was. 
found in the Crossing No. 3, and we find that its complaint is justified. 
‘There were no indications of hydrostatic pressure of large volumes of 
subsurface. water. at, any point in the entire area of the project. We 
conclude that. the condition. found was unknown and unusual, and was’ 
not to be: expected from examination of the data available ¢ or a, review ne 
of information generally, obtainable. 3 oe - 


- Crossing No 0. I-Changed Condition a 


No test bore or drill logs were provided by the Government. with 
respect to. Crossing. No. 1. Hence, the Government did-not present to 
prospective bidders.any explicit indications of subsurface conditions 
_at that. location. Nevertheless, in weighing the factors to be consid- 


~~ ered in the. design of the aqueduct, the. ‘Government considered that. 


it should assume that subsurface conditions at. Crossing No. 1 would 
be similar to the: conditions indicated by. logs of borings made atthe . 
_ 4IBCA-228, IBCA-229' (July 17, 1961), 68 LD: 201, 215, 216, 61-1 BCA par. 8082, 


Cf. Otis Williams Company, IBCA-324 ec corap 5, 1062), ¢ Y LD. 135, 1962 BCA: par.: 
3487, 4 Gov. Contr. 433 (j). 


_, 176-509-—65-——3_ 
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other: five crossings (Tr, 209). “Mr. Clevenger testified that if pene- . 
tration tests ‘had ‘been made at the. river crossings’ asto in-place 
“strength of the subsurface materials (simnilar to the teststhat had been 

performed ‘by the Government ‘at other locations on the project), the © 
information provided by such tests would ‘have affected the design of. 

the aqueduct (Tr. 164,166). We do not.consider that the inferénce'to - 

_ be drawn from the Government's design for Crossing No. 1, or from 
the reliance by the Government on the logs for the other five crossings 
‘is;sufficient to constitute a, representation as to Crossing. No. 1. It.is, 
however, one of the elements which must ‘be taken into account im de- . 
termining : ‘whether the conditions actually encountered at Crossing 
No. 1 were usual for the general area of the project: or whether those 
conditions were unknown and unusual within the meaning of the | 
contract definition of a changed condition: of the second: category. 

Another element for our consideration is the absence of any indica- 
tions inthe logs or in other portions of the contract that: water in 

. excessively large: quantities or under hydrostatic: pressure. should be | 

expected i in the general area. As previously stated, the presence of a 
high: water ‘table 13 is not per se an indication of hydrostatic pressure. “ 

Inf rhardt Dahl Andersen, supra, the known conditions were strik- 


o ingly similar. to those in the instant appeal. That contract’ was per- 


: formed i in an alluvial valley, with a water table considerably higher 
| than the levels of excavation to be performed, with random stratifica- 
tion’ of clay and sand, and with many . indications of water inthe . 


= pervious sand material, but. little or no. positive indication of hydro- 


static pressure. As we stated in that decision, “* * * the stratifica-— 
tion was ‘sufficiently variable to admit of the possible presence ‘of aclay 


- barrier or other ‘obstruction’ which would impede the free’ movement 


of water from. the river to pa formations that would be Poveireied 


rae 4 


Here, there was no positive’ indication os any iydoctabit presale: . 
at any” ‘Ideation | in the entire project area: We are convinced that the. — 


- amount of water pressure, the volume of water; and difficulties created 


- thereby at Crossing No. 1 materially exceeded, not only those expected . 


by appellant, ‘but’ also the quantities and difficulties. that should rea- 


~ sonably have been expected under normal conditions. a “Accordingly, 
the Board finds that the hydrostatic pressure encountered in excava- 
tion of Crossing No. 1 was unknown and unusual, and differing ma- 
terially from the physical conditions ordinarily encountered and. gen- 
erally: recognized as inhering in work of the character provided for 
in the contract. Hence, we conclude that, the hydrostatic pressure Ea 
which: developed at: Groséinig No. 1 was a changed condition’ of the 
| second category, within. the n meaning of Clause £ of the contract. _ 


6 Of, Layne Temas Compan, TBCA-862 , Famuary 29, 1965), 72 ‘LD. 39, AT, “65- i BCA. 
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"Piling Left in. Place, 


ws dibeidiney i issue ig the dispute as to whether appelliat was: justi: 


oe fied in not pulling out the sheet piling which liad been driven at Cross: ° 


: ings Nos. 1 and 8. As related earlier, after the first. half of Crossing a 
No. 3 had been completed, andthe pipe ‘had ‘been backfilled, a flood - 
occurred, after most of the piling had been removed except for a small. 

amount in the center of the crossing. When the flood had subsided,’ — 


it was found that: the ae had. been disturbed: ‘and was out, ‘of . een 


alignment. . 
i “Appellant: attributes tlie damtngos! to. sie factit hat ites piling] had bei 
» pulled, and that the vibration of the piling: while: ‘being removed. had 


vis tes -establishied’ the fluid quicksand condition: which had: persisted. dur- 


ving excavation. of the subgrade ahd laying of the pipe. ° ‘This. view was | 
_ supported by the expert opinion of Mr. Clevenger. 


The: Government’s. position, that it was unnecessary: a incur. ake ee 
additional expense of leaving the piling in. place, was supported by its 
expert. witness, . Mr. Holtz, to the extent, that. in his opinion the. dis- * 


e turbance caused: by the #ibration: would have been very slight.’ Also, 


other. Government. testimony suggested « ‘that the flood caused the pipe % is 


to move. : . Theres is no evidence concerning the amount of. disturbance E 
that: w. ould be required to. upset the balance of: stability. achieved. by 
the measures appellant: used. j in constructing the: foundation and lay- * 
ing the. pipe. But the ‘testimony shows that there was no movement 
of the pipe at any crossing in other instances of floods that occurred ©. 
_ after backfilling. Accordingly, the Board. is persuaded that appel-. 
Jant’s practice of leaving the sheet piling in position at Crossings Nos. 
_ 1 and 38. was a reasonable. precaution. involving the exercise of good 
construction judgment i in the face of conditions that could Jeopardize, 


- the safety of the pipe. 


-In-our opinion, the precautions So" ee were a direct consequence 
of the: changed conditions at: ‘Crossings ‘Nos. 1 and-3, and the cost of | 
piling left in place. may be taken into account in the equitable ad- - 
_. justment to be made with. respect to. such’ changed conditions, subject 
to credit for any savings: resulting from not pulling out ie Png: - 


Oe onstruction M thea: 


- We do not. aback any. cabal importance. to the evidence in — 
~ support. of ‘the Government’s defense, | tending to show that. appel- | 


Jant’s construction | -practices and dewatering ‘methods. were respon- 
sible for the difficulties encountered at Crossings Nos..1 and 3... Under 


the adverse conditions existing at: those locations, the Board considers 
that appellant performed as well as could -be: expected. ‘Moreover, 
no criticism seems to Have been leveled at the procedures used: at the 

crossings where lesser difficulties were encountered. Appellant com- 
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pleted the work required at all of the crossings, and with results which : - 


have fulfilled its 3-year warranty under:the contract. Hence, its - 


methods have proved. to be successful, even though attended by diffi- 

-- culties. These difficulties (except for floods and. cold weather). were, 
‘in. our 6pinion, attributable to the changed conditions encountered i in 
| construction of the aaneduet at Crossings Nos. Tand8.-.* 


E powy Cement 


“The stipulations. described supra concerning ‘the gene: use Ghee *? 


epoxy cement in the pipe joints at Crossing No, 1, lead: to the con- 
clusion that appellant has not established; by a ‘preponderance of the 
evidence, that: epoxy cement was used.at Crossing No. 1. Accordingly, 


appellant has not sustained its burden: of proof on that. issue? and = 


we find that : appellant i is not entitled to-an equitable: adjustment with. - 
respect to its claim for.cost of epory: cement tallegedly used i in the: Pape 


eee at crepe No. Ag, 
; 7 7 ":Conilsison 


the Rene is stistainea The appeal. file i is eetanaea- to the’ Catt 
: tracting Officer for making the equitable adjustment required by 
Clause 4 Changed” Conditions subject to the limitations. described 
supra. If the. parties are unable to agree on. such adjustment, Qo 
further appeal may be. taken from the Coneetng, Officer’ 8 decision a 


. with respect thereto. | 
z “Tomas M. {. Denso, M ember. 


. concur: - 
=) OHN J. Hrwns, M pinbers 


T concur: 
Drax FR. Rarzman, Chairman. 


: == STATES | 


‘ : . : v. 
“BARANOF EXPLORATION AND DEVELOPMENT COMPANY 
Ag0914 0” Decided May 14,1965 


‘Mining Claims: Discovery—Mining Claims: Patent 


When in a direct. proceeding against a mining claim it is found that no dis-:. - 
_ eovery has been made, the claim cannot survive as a valid claim even 


. though the decision determining that - ‘no discovery has been made merely anal 


oa rejects the. patent application. 


8 Gharles. p, Parker Construction o., “TBCA- 328 (Febery 4, 1965), 72 LD. 49, 65-4 ; 
BCA eee: £608. . ; : : 


ao 
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Renee of the Taterier Rules of Practice: Supervisory. Authority of Sec- 

_ retary—Mining Claims : Determination of Validity | 7 


In the exercise of his supervisory authority over the public., lands). the: Secre- 
tary of the Interior may, without further notice and hearing, declare mining : 
claims. tobe null and void where, after adversary proceedings brought 


against ‘the claims,. a hearing examiner has found that there ‘has: been | no...” 


ate diseovery within the limits of ‘the claims and has rejected patent applications o 
. for the claims. . i a eae 
| Seoretany ‘of the: Interior—Rules of Practice: Supervisory authoxty of J 
‘Secretary rae 


in the exercise of his : supervisory authority over the public fend) thie’ Secre- 
tary of: the Interior. may, after a. hearing: examiner’s decision has. become 


the decision of the Department, issue a clarifying decision when it. becomes : | 


ae apparent. that the. ‘parties affected | oo not. understand the import of. the 
earlier decision. . ie ne 


APPEAL FROM THE BUREAU OF. LAND MANAGEMENT 


“The Baranof Exploration and Development, Company has ippedlad : 
to the Secretary. of the Interior from a decision by the ‘Assistant. 
Director, Bureau of Land Management, dated December 26, 1962, 
which aftrnied a. decision of a hearing examiner, dated February 16," 

1962, amending his decision of December 19, 1961, to hold null and 
- void 15 mining claims situated on Chichagot Island in the Sitka 
3 Recording | Precinct, Alaska, within the Tongass National Forest. 

Baranof. filed mineral patent’ applications | Anchorage 030491; a 

030492, and 030494 covering these claims. Thereafter, the United. 


States on the recommendation, of the Forest Service, Department of 


Agriculture, instituted a contest proceéding against the claims on the 
ground, among other charges, that valuable minerals had not been | 
- found within the boundaries of the claims, or any of them, in sufficient 
- quantities to constitute. a discovery. The prayer of the complaint ' was . 


that “contestee’s applications for patent to said claims be rejected and Rae 


mineral entries to said claims be canceled.” - 

A hearing was had on this contest on November 9, “1960, At the : 
| hearing the representative of the Forest Service called attention to the : 

_ prayer.of the complaint and stated that the Forest Service in its rec- 

commendation that a contest be brought had not asked that the claims 
be declared null and void. ‘The contestee thereupon stated. that the — 
words in the complaint “and mineral entries to said‘ claims be can Es 
celed” meant, to the contestee, to cancel its right to hold the claims, 
whereupon the: hearing examiner struck from the prayer : of the com- 
plaint the above-quoted words. The parties stipulated that the hear- 
ing should be enkirged to cover ‘the matter, ofa determination whether . 


ot: ‘The: Mmining- latins, are: ‘Baranot. Nos. 1 through- q, inclusive ; ‘Dandy, Dandy Nos. 2, 3, 
4, 8; } Andy Extension ; Handy Hxtension.; and. Handy Fractional, I Lode. Pee ee ee 
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. the clans are subject to the Talancas aod teractions of the act of 
July 23, 1955, 69 Stat. 367, as amended, 30 U.S.C. § 601 et seg. (1958). 
- There was no. change as. to the coaree regarding : a lack of leeoyery. of 
| valuable minerals, 
The hearing examiner rendered his Initial datision. on December 19, 
o 1961, finding that there had not been a discovery of a valuable trineral | 
deposit: within any of the claims, “He rejected the patent applications.” 
--and held the claims subject to the limitations and restrictions of section. _ 
“4. of the ‘act of. July 23, 1955, 69. Stat. 368, 80 U.S.C. ‘§ 612 (1958) 
_ which provides, among. other. things. that rights under mining claims 
_ thereafter located shall be subject, until the issuance.of patents, to the 
right. of the United States to. manage .and - tere of the surface a 
resources. No: appeal was taken from this decision. \~ 
- Thereafter, by the decision of February 16, 1962, ‘the hearing exam-~ 
ae amended his earlier decision by declaring that because of the 
finding of’faet:of no: ‘discovery i in his first decision, the claims are null 
. cand void. He relied. on two departmental — decisions. In the first | 
decision, United States v. Carlile, 67 LD. 417, 497. (1960), it was held 
‘that. where in a contest brought against al application for amineral — 
patent it. is determined that no: discovery has been made on the. claim, 
the. necessary result of this determination of a lack of discovery is 


that. the mining claim is invalid even though the Department purports Be. 


only to-reject-the application - for patent. The second decision, United 


| States v. New Park Mining Company, A-28530, (Ji anuary 25, 1961), ~ 


applied the Carlile decision and declared mining claimis to be invalid i 
upon finding that there had been no discovery, even though the parties” 


in advance of the. hearing had stipulated that the charges. and relief ice 


would extend only to the appellant’s right to a mineral patent. 
‘The appellant. contends that the hearing examiner had no authority 


We to issue his amendatory. decision in view ‘of that. provision of. section 


on 8 (a): ‘of the Administrative Procedure Act, 60 Stat..242 (1946), 5 3 
U.S.C. § 1007 (1958), which. provides that in the absence. of an appeal 
within the time allowed the decision of the hearing examiner. a 


7 without further proceedings then, become the decision of the agency.” 


“Tt contends, further that. the. amendatory. decision goes beyond the. | 
scope of the issues presented. at the hearing w hich, it says, was limited | 
to the. right to mineral patent. and. surface rights. . It contends, finally, | 


a that the amended decision would have the effect of depriving the are , 


lant of property rights without. due ‘process. a . 
While we do not agree. that: the. amendatory, decision has the offect 
which appellant. attributes to it, we find it. ‘unnecessary to decide 


- _ whether the. hearing examiner was prevented. by section 8 (a) of the. 


Administrative Procedure Act from rendering that decision.. 
 Assuining® that the hearing éxatniner’s’ decision of December’ 19, 7 
1961, became the final ‘dseision’ of the Pepsrunett ‘the. results of that 7 
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decision are as set, forth i in the so- Called: piensa derigion of ¥ eb: 
mary. 16, 1962, i.e.; that the claims are null and void. ae | 
~ This ‘is’ so becainsa: contrary to’ the assertion of the appellant, the e 
issue at. the hearing, as set forth in the complaint, was’ whether valu-~ 
able minerals have been found within the botindaries of the claims, or 

any of them, i in. sufficient. quantities to. constitute. a ‘discovery... The 


: -. hearing: examiner specifically. found that there had: pect no discovery 
and rej jected the ‘patent applications.” 


A firiding of no discovery means that the claimant. has established 
no rights im the land as against the United States. Ui nion dec Co. 
vy. Smith, 249 US. 387 (1919). ae 
: Although the Department did not: ‘until the: latier: part of! 1960. in 
~ the’ Carlile case, supra, adopt a uniform procedure with respect, to- 

_ spécifically declaring mining claims to be null and void’ when it re- | 
, Jected, on the ground of no discovery, applications for mineral patents a 
_ covering those:claims, the legal effect of rejecting a patent application — 
fora lack of discovery has always been that the ‘claim is without valid- 
ity: The Carlile case, supra, merely pointed out. the confusion which | 


had resulted from the. -past. actions of the Department when, in‘some. 


instances, it merely rejected ‘the. patent’ application without: specifi- 

cally declaring the claim to be null ‘and void and, in other instances, | 

not only rejected the patent application but declared the: claim invalid | 

for lack of discovery. 7 pene eens 
“The Department said : 


oe # i The Union Oil case plainly states that until’ discovery a mining claimant 


i. has. no rights against the United States. or in. the Jand ‘in the claim: | If, then,’ in 


a direct proceeding. against a ‘patent. application. the Department: finds. that. no 
discovery has been made, it is impossible to ‘see. how the claim can: survive.as - 


a valid mining claim despite the fact. that. the Department. purports only to -: 


reject, the patent application. J am. not ‘aware that, save for such implication 
as may exist in the Clipper cases, any. different standard. of discovery tas been 


seupiced to sustain the validity of a claim merely because a patent. is applied us 


‘A. claimant. cannot rely upon-a- lesser: mere! to. sustain the eve of 
fe ‘claim than is. necessary: to entitle him, to patent. vs seheye 
2) To put it. another: way, in order, as in this. case, to reject an. application for 

patent on the ground of lack of discovery, the. Department must. find that there 
has not. been ‘found: a valuable mineral deposit. of such character that:a. person 
: of ordinary prudence would ‘be justified in the. further expenditure of is labor 
and: means’ ‘with: the. reasonable. prospect of success . ‘in. developing a- valuable . 


ae mine. But’ if the Department’ so finds. with respect to a claim, it. seems it: has: ea sh 


a“ necessarily” found that there is no discovery to give the claim’ validity. 


- Acmining claimant has the ultimate burden of. establishing by A. anne: 7 
ance of the evidence that’ his claim is valid.. Foster v. Seaton, 271 ¥F.. ‘2d: 836. _ 


(D.C. Cir. 1959)... If upon application for patent he is unable.to prove that, he 


has:made a valid: discovery, there seems to ‘be no logical basis for holding: that,: 


ne although’ he must be refused a ‘patent because of. lack of discovery, nevertheless 
his. claim will still be consider ed to be a valid claim: : : 
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It is. my conclusion, therefore, that the ruling in the Clipper Mining Company 
cases should no longer be regarded as sustainable, in view of the decision in 
Union Oil Co. v. Smith and the numerous later cases that clearly and unequiv- _ 
ocably hold that a claim has no- validity in. the absente of a. discovery, and 
should no longer be followed. 

* * * - “ * 7 

To summarize up bo this point, it is my opinion that where in a contest against : 

a mining claim it is found that a valid discovery has not been made, it neces- 
sarily follows that the claim is invalid, or null and void, without regard. to 
~ whether the contest was brought as the result of an application for patent or 
inthe absence of an application for ee The consequences of the invalida- 


tion are as described earlier. . . 
‘Thus it was not essential for ais hearing. examiner to render, his 
second decision in this case. 
-: However that may be and assuming hae the examiner’ S. fib denon 
_of December 19, 1961, became the final decision of the. Department, 
the Secretary of the Thieriors | in the exercise of his. supervisory author- 
ity over the public lands,? may, when it. becomes apparent, that..a 
party to a Departmental, decision does not. understand the. effect. of 
that decision, issue. a. clarifying decision in order that the party. and 
others who may be interested in using the public domain may, be. put. 
on notice as'to how the Department interprets. its own decision in. the. 
matter. That a clarifying decision is necessary in this case is ‘shown 
_ bythe appellant’s apparent belief that it has been deprived on rights 
by the declaration that its claims are null and. void... , 
Therefore, in the exercise of that authority, the decigion of Deen. 
ber 19, 1961, finding no discovery of valuable mineral deposits within 
the. lene and rejecting the patent applications, i is declared to have 
the effect that the claims are without validity, null and.void, and that 
the claimant has established no rights in the lands embraced:i in the 
claims as against the United States. However, SO: long as the land — 
in the claims remains subject to the operation. of the mining laws, the 
| claimant (appellant), like anyone else, is free to attempt to. make a 
discovery on the land and to locate new claims. © Until. discovery, it has 
only the right of pedis possessio, as outlined i in Union: Ou Go. ve eae 
supra, As stated in that cases 
* i s ‘Whatever. the nature and eont ‘of a possessory right pefore discovery, 
all authorities agree that. such. possession may: be maintained only. by continued, 
actual occupancy by a qualified. locator or his representatives. in persistent and 
diligent prosecution of work looking to the discovery. of mineral. (P. B48) . 
- There is nothing unfair to the appellant 1 in this construction of the 
- decision of December 19,1961. : | 
att: has ‘long been “established: that: until patent’ issues the Secretary has supervisory. 
authority to review all actions taken with respect to public lands, whether the -matter:’ 
is. called to.his attention by appeal or in any. other wise and to take.any. corrective. action. 
that may be necessary. Knight v. U.S. Land Association, 142 U.S. 161, (1891) ; State of — 


_. Wisconsin et. at., 65 I.D. 265 (1958). The power is reserved to the Secretary under. the 
Department’s rules or practice. 43 CFR 1840. 0-9(d). : . 


* = 
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“Alehough the apopetiant argues; in effect, that the. dealaunticn: that a | 
the claims are null and void enlarges the.issue presented at the hearing _ 
and deprives it of property rights without due process of law, = 
this is simply not so. ‘The issue-at the hearing was-whether there has... 
been a discovery of valuable minerals within the ‘claims. The proof. . 


of discovery, necessary to sustain a patent. application i 18 the same asthe 
. proof of discovery necessary to hold'a claim without: patent. There-— 
fore when the’ appellant. failed’to sustain its burden of proof that dis- ~ 


covery had been made, it necessarily failed to sustain the validity of ~~ 


its claim. It had no rights in the lands as against the United States. - 


Thus the declaration that the claims are null and void deprives. the > 


ce appellant of nothing to which it would’ have been entitled cee yee 
decision merely rejecting its patent, applications. “s 
No further notice and opportunity to be heard i is seqitited 3 in or order ie 
to declare. claim null and void when the fact of n no Geeorery has been : 
"established at a heari Ing; after notice. ee 
Accordingly, and in. order that there may be no question: by the’ 


ae appellant: as to its rights in the. inining claims after the decision’ of 
~« December 19, 1961; rejecting. its patent: applications on the ground: 


- that no ideo ver Vy: Gf valuable mineral deposits had been found within’ 
- the limits of the claims, the claims are by this decision declared to be™ 
null and void. . - 


Therefore, pursuant to the aakhoeity deléwited to: the Solicitor: by Bi 


| “the Secretary of the Interior (210 DM 2.9.4 (4), (a); 24 FR. 1348), : 


in order to clear’ the record, the decision of the hearing examiner of - Fe 
February 16, 1962, and the affir ming decision of the Assistant Director, 


Bureau of [and Management, are set aside and the decision of Decem- 


ber 19, 1961, as clarified by this cue will stand as the ‘final: ue 


. decision of the Department i in’ ‘the matter. ne 8 oie. aiata 
: Ernest: F. Hom,’ 

noe oo 

o> UNION om, COMPANY OF CALIFORNIA 
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Alaska: Oil and Gas Leases—Oil and Gas Leases? Royalties 


A noncompetitive oil and gas. lease’ in Alaska issued: prior to: J uly 3, 1958, ‘and: 


extended thereafter for: a five- -year term. must pay royalty, when: due, at the - 


_rate of 12% percent, the rate for. leases covering similar lands in: - the: other ee 


se - States of the United States. 


Oil and. Gas Leases: Extensions. Boe 

Where a- noncompetitive oil aoe was lease. is segregated ‘aiting J ts: primary 
term into separate leases by commitment of a portion. of the. original lease. to 
a a unit agreement, the holder of the nonuneyaed dease may elect to: have his - 
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tase eieuaed for a period of five years upon the expiration of its primary 
term rather than-to aécept the two- -year extension granted to- the- ‘segregated 

_  nonunitized lease, but once the election is made and the five-year. extension, 
_ As granted the teeste cannot rescind the election, a 


APPEAL FROM. THE GEOLOGICAL SURVEY 


“The Brick Oil Company of California has appealed to the Sacie- 
tary of the Interior from a decision, dated April 1, 1964, by the 
Director of the Geological « Survey, affirming a determination oe 
by the Acting Regional Oil and Gas Supervisor 1 in "Avicharape. Alaska, 
_ . that the royalty due the United States on production from oil and gas 
_ lease Anchorage 050114 must be computed at the rate of 121% percent. 
. The Shell Oil Company has filed a brief as an amicus curiae. 
The basic facts as set forth in the Director’s decision ? are as follows: 
Lease. Anchorage 028063 was issued October 1,1955. A portion of the | 
_ lands in the lease was committed to the Kenai ‘unit as of July 30, 1959, 
and in accordance with regulation 43 CFR 192. 122(c), now 43 CFR. 
. 8127.4(c), the lease was seg gregated into two leases, effective July 30, 
1959, with the unitized portion retaining the original serial number; 7 
and the lease covering the nonunitized lands designated as Anchorage. 
— 050114, During J aly 1960, the lessee of Anchorage 050114, the Ohio 
Oil Company,. applied for an extension of the lease pursuant to 438 
CFR 192.120, now 43 CFR 3197.1. This extension was granted on. 
—. October 12, 1960, for a period.of 5 years, ending September 30, 1965. . 
_ Later lease Anchorage: 050114 was committed to the Sterling unit 
agreement, approved effective J ‘uly 7, 1961. The appellant; Union 
Oil Company of California, is the. operator for that unit. About. 


- _ July 27, 1961, in the initial test well drilled on the Sterling unit, a. 


. discovery of gas in commercial. quantities | was made. <A portion. of : 
the land in i Anchorage 050114 is intlnded. within the. approved. 
initial. participation area. 

The appellant on this appeal simply. ‘eons: its reasons and 
- arguments made to the Director. Basically it contends that the royalty 
"rate should be 5. percent instead of 1214 percent, citing a provision 
of the lease as it was issued’ which stated that for 10 years following 
.. the first discovery of oil or gas in commercial quantities, the royalty 
rate would be 5 percent, including all land to which production is allo- - 
cated under a unit or cooperative plan. Appellant also cited section — 
22. of the Mineral Leasing Act of 1920, 41 Stat. 446; the so-called 
“Alaska Oil Proviso,”: in effect when the lease was originally issued. 
This section’ provided that rental and royalties for leases in Alaska — 
“shall be fixed by the Secretary of the Interior and specified in the 
lease.” Appellant also referred to the regulations in effect when the. 
lease. issued, 8 CFR, ne rev., 192. 82(a) (1); providing the same 


; 1'The- case record, did not accompany, the appeal and Chas” mat heen ‘checked ; however, 
there has been no dispute as. to the facts. 
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. royalty as that dad on the lease form, 5 Seer for the first 10 < 
years following discovery. and. 1214 percent; thereafter... It. contends : 
that these provisions govern the royalty rate and that the Director was - 
wrong in holding that the rate was governed by the act of J uly 8, 


1958, which amended section 22 (the Alaska Oil. Proviso). ‘of. the ae 


Ss Mineral Leasing Act of 1920, to read j in pertinent part aS follows: 


3 #8 Provided, That the.. annual lease rentals. for lands: in the Territory of . 
isaicn not within any known geological. structure. of a: producing: oil or gas 
field and the royalty payments from production of oil or gas sold or removed 


from: such’ lands shall be identical with those prescribed for such leases ‘cover- 


ing similar lands in-the States of. the United States, except that leases. which. 
may issue. pursuant: to applications or offers to lease such lands, which appli- 
cations or offers were filed prior. to and were pending .on May 8, 1958, shall - 


. _ require the payment. ‘of 25 cents per acre.as: lease rental for the first year of. 


such leases; but the aforesaid: exception shall not apply in anyway to royalties 
to be required under leases: which may issue pursuant to ‘offers. or applications 
filed prior to May 8, 1958; .* bss 

“The Secretary of the Interior. ghail ‘natilier prescribe nor: approve: any cooper- 
ative or unit. plan of development or operation. nor any operating, drilling, or 
development contract establishing different. royalty or rental rates for: ‘Alaska a 
lands than for similar lands within the States of the United States. 72 Stat. . 
- B24, 30 U.S.C. § 251 (1958). 


The Director. held, in effect, that He provision. Stiminated. he 
Secretary’ S discretionary authority to. establish different royalty. and. 
rental rates in’ Alaska and constituted a. change i in the rules regarding, 


lease royalty rates so that, when the 5-year extension was granted, the 


lease as extended was Subj ect to the regular rate of 1216 percent. “He 
held that the regulation under which the 5- -year extension was applied. “ 
for and granted, 43 CFR, 192.120, now 3127.1, and the act authorizing | 
_ the extension, the third paragraph of section ‘17 of the Mineral Leasing. 
Act of 1920, as amended by the act of July 29, 1954, 68 Stat. 584, and — 
section 4: of the act of September 2, 1960, 74 Stat. 189, 380 TS. Co. 
— -§ 226-1 (Supp. V, 1964), provided that the extended leases would be 
subject to rules and regulations in, effect. at the end of ne? 5-year 
‘primary term of the lease. 
“It is unnecessary to go into the détails: ‘of iipcllsut’s biceae . 
- to this ruling of the Director and to those of the Shell Oil.Company 
in its amicus cwriae brief. Generally, the arguments ‘of the Shell Ou 
Company regarding the alleged retrospective and unconstitutional ap- 
plication of the 1958 act. follow those advanced by: it and set forth in 
Richfield Oil Corp., Shell Oil Co., T1 L.D. 294 (1964), pertaining to 
_ the applicability of the 1958 act with respect: to rentals. That case ~ 
and the case cited therein, Colorado Oil and Gas Corporation, 71 LD. 
984 (1964), held that an oil and gas lease in Alaska extended for a 
five-year term after July 3, 1958, must pay rental at the same rate as - 
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‘similar: Tspaes for lands in: de other: States 1. The reasoning in. those. 
“Cases 1s as applicable to the question of royalty rates as it is. to the rate 
for rentals. Therefore, the determination by. the Director with respect | 
te which royalty rate must be applied is correct?” : 
> There i is one problem i in this case which needs. to be mentioned here, : 
It. was discussed in the Director’s, ‘decision i in response to an argument 
by appellant that at the time there ‘was production upon the unit to 
which lease. Anchorage. 050114 had been committed, the lease was in 
an automatically. extended - primary term. | This, it is contended, re- 
sulted ‘because Anchorage. 050114 was, ‘segregated from Anchorase: 
028063. effective July. 30, 1959,. and, in accordance with 43.CFR 
192.129 (c), now. 43 CFR 31974 4 (6), he segregated nonunitized lease 
was continued in force aind effect “for the term thereof but for not-less - 
than two years from the: date, of, segregation, and so long thereafter © 
as oil or gas is produced 3 in paying quantities.” ‘That regulation. em- 
bodies the provision in the fourth paragraph. of section 17(b) of the. 
Mineral Leasing Act, as amended: by the act of July 29, 1954, 68 Stat. 
585.2 "The: appellant contends that: this 2 9-year. sflaision was in effect 
when lease Anchorage 050114 was ‘placed ‘within the Sterling Unit and. 
when discovery was made within. the unit prior to the expiration of 
~ that 2-year extension on July. 30, 1961. The logic of appellant’s: areu- 
ment apparently i 1s that, the. Tassea? Ss application for a 5-year extension ~ 
should ‘be ignored, and that the royalty rates are. governed by the — 
rates set forth in the lease as it: issued rather than by the 1958 act. — 
which did not affect. leases: which were in extensions of their ° primary. 
-. térms ‘by automatic extensions provided by the lease and regulations 
in effect when the lease issued. - 
oo he Director agreed that appellant’s argument « on this point might 
| a some merit were it not for the. fact’ ‘that: the lessee had applied .- 
for and was granted the 5- -year extension. He considered’ the filing of » 
_ the. extension application as an. election. to have the lease under “eho 
_ 5-year extension rather than the 2-year extension, and that any. right : 
_ the lessee may have had with respect to the 5-percent royalty rate was 
: are by it , When it nepelien for and. : was eae the: > boven . 
extension. | : ! . 
Kenneth J.-Kadow et-al., 420053. (Gotober 5: 5, 1964), which reached thé same con- 
clusion, ” is now the subject. of litigation. : ‘Kenneth J..Kadow et. al. v. Udall, Civil No. ; 
AW165, in the United States’ District: Court for the District of Alasta. 
2 The legislative history of section 10 of the. 1958 act ‘on which the Department relied 
: to support its conclusion. is.as applicable to roy alty. as it‘is:to.rental payments.. In its: © 
report (S. Rept. .No.. 1720, 85th Cong., 2d Sess., 6-8. (1958) ds the’ Senate ore es on 
"Interior and‘Insular Affairs, which: initiated the séction, said. 
“% = * Those who have leases in effect.as of the date-of: the act: ‘would be entitled to | 
maintain their leases at.the previous rental- and royalty. figure: ‘during ‘the original term of 
‘the lease. However, the amendment ‘causes ‘a: change in. the rules and regulations ; so any 


extended term hereafter eee on such existing. leases. will pe subject to the. increased 


rental and royalty ‘figure. ee 
3 The same provision now. appears’ ‘in section 17 (j) of “ne! act, as ‘mended by the'act of : 


“September 2, 1960, 74 Stat. 784, 30 U.S.C. §226(j) (Supp. V, 1964). 
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“To consider hatha this conclusion of: ay Diresior’ was ; correct, it: 


ig first necessary to decide whether or not. the lessee in this case was — 


: entitled to. make the election to have the lease extended under the 
provisions of section 17: for 5 years rather than for the shorter exten- 
sion provided under. section 17(b). °° This has not been decided before. — 
However, the. question: as to whether the. unitized portion of a lease 


may be granted a 5- -year extension. ‘under section 17. , or whether it is i : 
- subject only to those extensions applicable to Teases while they are... 


“committed. to units and when they are, excluded from units, has. been 


’ considered in a Departmental decision, Seaboard Oil Company, 64 - 
top D. 405° (1957 ). In that decision. ah review was made of the pertinent 


statutes and it was concluded th at Congr ess intended the 5-year exten- 


sion. to apply only ‘in those, cases where a lease could not. be extended 

because of production. | Tt was. held that, because a lease: committed 
toa unit would be. extended when there was. production. within the” 

- unit, the placing of a lease i in a producing unit gave it a. producing: ee 

status and ther efore the 5-year extension. which was intended for WON= 3 2 


_ producing leases was not available. a pee 
-. As to the nonunitized: portion of a lease which hag Fen ogregated De 
" by the. unitization of another portion of the leased lands, its status as 
"a nonproducing lease is not’ changed. unless or until actual production 
-is attained on the segregated. nonunitized land in that lease.: The i rea- 


- sons for holding ° that. the 5-year extension ‘does not apply to: the 3 
| unitized portion of the lease, therefore, do not apply to the nonunitized ae 
portion. Although the legislative history of the 1954. act sheds little = 
information or light on the reasons: for pr roviding: the 2-year. extension. 
for the nonunitized portion upon. the seg gregation of a. lease by. unitiza-— an 
tion of. part of the lands therein, it does generally. show an intent to- 


ameliorate hardships and difficulties then’ obtaining under the Mineral - 


; Leasing Act and to provide opportunity for a lessee for lands outside = 


~ the: unit plan to drill so that if oil or. gas.is discovered: in. paying: : 
“quantities: the lease can be continued indefinitely sO: long as there is 
| - production. . See the. reports on 8, 2380,:the ‘bill which became the 


1954 act, H. Rept. No. 2238.and 8. Rept.. 1609, both: 83d Cong. 9d. Sess. 
Upon the segregation of the lease, the nonunitized portion. was entitled — 

to be continued from that time for the entire term of the lease and the ~ 
extension was intended’ ‘to be applicable to all leases “whether | an them. oe 
~ primary term. or secondary term or of whatever nature.”..See Solici- . 


tor’s Opinion, 63 I.D. 246,247 (1956). Thus, since. at the end. of the i 
| primary term of the nonunitized lease a Teasco: would be entitled to a. 


_ 5-year extension. if he: applied for it timely, it. weuld not appear to be 
. consistent with. the manifested intent of. Congress to hold. that. the Nore 
lessee could not elect to choose the extension for the longer: ‘term: of es 


years Tather than that. oe in section aT (by: which could re no - 
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longer chan Q years; Indeed, cick a holding would os harsh and. - 
would deny a lessee rights provided. under the lease, statutes, and regu- 
lations, Such-an interpretation will not be made. Cf. Wa Guyer 
Lewis et al.; 68 I. D. 180 (1961). We must conelude, im the absence © 
of any. apparent reasons for denying a lessee such an election, that the 
lessee in this case was entitled to make the election which it taade.* 
With this conclusion the question remains as to what, effect. should 
bs given to the election. The position of the appellant appears tobe. 
that it recognizes that an election could be made but also that there 
can be a subsequent opportunity by the lessee to state, with the wisdom 
of hindsight, thatthe lease was actually extended under the other statu- 
tory provision now that. there is some reason why to do so might be 
advantageous | to it. The important condition with respect to the. 
- $-year extension which would not be pertinent to the other extension 
_ is that the extended lease would be subject to all rules and regulations a 
“in effect at.the expiration of the first 5-year term. By. requesting to » 
have the extension under that condition, the lessee made an offer which 
was accepted by the Department. upon approval of the extension ap- 
plication. There was thus then in effect. a new lease contract incor- 
porating all new rules and regulations. We do not believe that the 
lessee, or anyone claiming under the lease, can. unilaterally alter that — 
contract, by later repudiating: it to claim rights which may have existed 
_.. prior to the acceptance of the offer. ‘To recognize such a second elec- 
tion would: be inconsistent with sound principles of contract law and 
with sound principles of administering oil and gas leases. . 
This situation . thay be compared ‘to several other circumstances 
where the lessee makes. an election affecting the lease. In oné case 
where the lessee voluntarily filed a written relinquishment of the lease, » 


it was held that. the lessee had no power to rescind. his relinquishment. 7 


Thomas F. McK enna, Forrest H. Lindsay, 62 I.D. 876 (1955). The | 
-. McKenna, decision: also discusses,. at 3879, another case, Seaboard: Oil 
a Company of Delaware, A-26246- (Je anuary 18, 1952), where an. oil and: 


Dy 7) Seaboard Oil Co. , supra, At- was said: “In addition to the 5-year extension, the 1946 ~ 
act provided for a. number. of other extensions. Extensions: “were provided-in cases of pay- . 
mInent: of: compensatory | royalty (sec.-17, Sth par.), subsurface storage (sec. 17(b), 6th 
par.), segregation of leases by partial assignments (sec. 30(a)-; 30 U.S.C.,. 1952 ed.,: sec. 
187), and, of course, - unitization. The 1946 act, however, did not correlate the various 
extension: provisions. It did ‘not: say, in the event. two: or -more extension provisions were 
applicable, which: one should control. The answer,- therefore, is: a matter ‘of statutory 
construction. based upon what. seemingly was the Congressional intent. Thus, as: we have = 
seen, it appears. quite plain that the 5-year extension provision does not apply to producing 
leases... On the ‘other hand; in the case of a partial assignment of a lease as. to land not 
ona producing structure, where. the assigned lease is entitled to a 2-year extension follow-. 
ing a discovery on ‘the retained portion of the lease,’ which extension would carry the as- 
signed lease past its primary term, there seems to be-no reason why the holder’ of. the 
assigned lease. may not elect to take. the 5-year extension at the end of the primary. term... 
- instead. of the ‘2- ~year extension. -It-has.so been. held by the Director ‘of the Bureau of 
Land Management. Stanolind Oil. and Gas Company et ali, BLM—A. 013349, -etc.. (April ’ 
30,-1956) ; Clinch Drilling Company, ae 0133387, ete. _Glovember 16, 1956). 7. (Pp... - 
rege Ee 
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gas lessee Aled: a statement under. an 1 amendatory act ‘electing to have — 
its lease governed by tlie provisions of the amendatory act rather than’ 
the law in effect before then, and later the lessee requested that. its’ 
election be disregarded. It was held that once an election is.made, 
the authority of the act is exhausted and that the election cannot be. 
revoked: Further, in a case where the lessee filed a consent to have 
the lease. made subject to section 31 of the Mineral Leasing Act, as 


_ amended “by the act of July 29, 1954, 68 Stat. 585, 30 U.S.C.-§ 188° 


(Supp. V, 1964), providing for ‘the automatic termination of oil and 
gas leases upon nonpayment of rentals, and assignments of parts of 
the lease and of undivided interests in the lease had been filed but not. 
approved.at the time the lessee filed his election, it was held that after 


the assignments had been approved and rentals were not paid timely, -< 


_ the lease automatically terminated because the:election by the lessee 


had subjected the lease to the provisions of the act, and that the elec- . 


~ tion when ‘made could not be undone either by the lessee or by. the — 
Department. Champlin Oi and Refining Co., et al., 66 I.D. 26, 31 — 
(1959). ‘We believe that the principles of these. eases apply here al- 


though it was necessary that the 5-year extension application here be 


approved by this Department. whereas the election in the other cases . 
was made by the unilateral act of the lessee, without the necessity of 
| departmental approval. We conclude that the election was. binding 
as of the time it was approved and became effective. 


Therefore, as the lease became subject to the terms and conditions. fe 


of the 5-year extension provision, including rules and regulations — 


in effect at the expiration of the first 5- year term, we sustain. the de--. 


termination of the Director that the increased royalty rate as required 
under the 1958 act is applicable to the lease involved here. 
-« Accordingly, pursuant.to the authority delegated to the Solicitor - 
by the Secretary of the Interior (210.DM 2.2A 4) (a); 24 FR. 1348), 
se the decision eee from is: affirmed. eae foe 


Ernest B. “How; Re 
_ Assistant Solicitor. P 
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Mining: Claims: Determination of Validity—Mining Claims: ‘Discovery. 
A decision ‘declaring lode: mining claims. null: and void for lack of discovery 


.. is proper where evidence at a hearing..supports the conclusion. that. there 4a | 
has not been a discovery of minerals of such a character. that a person of . 


ordinary prudence would be justified in the further expenditure of his. . 
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-Jabor and means with a reasonable prospect of Sticcess in the development 
of tthe claims. 


. _ Mining Claims: Discovery ae | 

cA mining claimant has the burden of proving,. in'a contest against hig claim, 
that .a- discovery has been made after the Government has made a ‘prima. 
facie case that the claim: is invalid for waut of a discovery of a valuable 
_Inineral deposit. ; cer ee” 


ES Mining Claims: Hearings. | 

A, request to reopen: a hearing proceeding | in a. contest against a aining claim ~ 
‘to produce further evidence. will be denied where there As: no. Shows that 
further evidence: of a discovery willbe produced. ste s 


_ ‘Mining Claims: Discovery—Mining Claims: Determination of Validity - 


Any allegation of surprise by mining ‘claimants: in a contest against » their 

. Claims, ‘alleging. that they were unprepared. for: the. geological theories 

_o.- presented by the: Government at: the hearing, is properly disregarded. when . 
ar vithe, ‘theories presented . related. only to the manner of formation of: mineral 

ie deposits in-the’ claims involved: and the critical question as to whether..a 

i ey discovery has been made does not depend upon consideration’ of the 
rs theories but can ‘be answered ‘on the masis of factual ia Diesel: at. the. 
‘hearing. Pees aes ie 


“Mining Claims: Discovery 


‘When QL mining location is ‘made and- the. workings on the claim. ‘consist only. 
of! surface explorations, ‘ithe. jand in the claim is then withdrawn. from 


soe “mineral entry, and subsequent: to ‘the withdrawal -there ‘is a- substantial pea 


. mineral. discovery .at. ‘depth. on the-claim, the claim is properly. declared 
‘ null. and void for lack ‘of discovery when it cannot be.shown that there: Was: 
any physical or geological: Tr elationship between the surface deposits: which 
are of a low mineral value not. constituting ‘a discover y. and ithe: ‘subsequent 
substratum showings. “ a 


“APPEAL FROM THE ‘BUREAU OF LAND: MANAGEMENT. 


oo On, Snyder, is F, Allison,’ Max’ Sitton, ‘and FF, AL Sitton, lave 
> appealed to the Secretary of the Interior fii a decision of the As- © 
“sistant Director, Bureau of Land Management, dated March 13, 1964; 
“which affirmed a decision of a hearing examiner, dated June 15, 1962, 
declaring invalid the DeLuxe.and Master DeLinxe lode mining elaitns, a 
“situated in secs. 22 and’27, T. 44.N., R.19 W., N.M.P.M. (Lower San 
“Miguel Mining District, ‘San 1 Miguel County, Colorado).. The basis 


_ for the decision was that, no discovery of a valuable mineral deposit... - 


had been made on the claims within the meaning of the United States. 
-» mining: laws prior to the effective date of Public Land Order No. 459, 
13 FR: 1763, which withdrew the lands embraced by the claims from — 
mineral entry as of March 30, 1948, and reserved them for the:u use. of 
the Atomic Energy Commission. 
6 A hearing was held. at. Denver, Colorado, on ce 16 sna 17, 1961. 
According to. location certificates introduced atthe hearing, the claims: 
involved were: located Se 10, ‘1941, by C. F and C. A Snyder,’ 
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the diseovery mineral apparently being vanadium, The i issue. framed ae 
by the examiner was whether the claims involved were valid existing 


claims. on March 30, 1948, and thus within the. provision of Public ce 
Land Order 459 which excepted from the withdrawal “valid existing — 


rights. * To be valid.claims as of that date, there must have been a | 
discovery of a valuable mineral deposit’ within the oe of the . 

~ mnining laws on the claims as of that. date... 

_. Appellants. submitted on appeal to the. Divector Six ‘affidavits by es 

_ professional 1 mining engineers, a geologist, and miners familiar with. 

the area, allegedly contravening the Government’s testimony.: These 
affidavits: were submitted to support their request for. a further hear- 

‘ing. The Assistant Director denied the request. — 7 a 

On appeal to the Secretary, the appellants repeat several icantbe: Be 
tions made below. They contend, inter alia, that the case. should be. 
remanded for the taking of further’ testimony. becatise they: were al- 
- legedly surprised at the hearing by:a novel geological theory presénted aes 

by the Government: they contend that, since they. were not profes-. 

“. sional geologists they were not then able-to. refute the Government’s . 

. testimony. The appellants also repeat their. contention: that the law 
of discovery was not ‘properly applied in this case. They’ contend 
further that, the Government. did not make out a ‘prima, facie case 

_ of absence of discovery—that the. Government’s case was based upon 
| unproved. geological theory and information derived after 1955, which Z 
_ was thus not available to a miner in 1941 or 1948. = 

wee _ They. contend that when the contestant in a mining case makes out 

a prima facie case the burden of going, forward shifts to the contestee - 

but the burden of a remains upon: the contestant to. prove absence | 

- of discovery. s sae. 

_ The last contention is coatraly. to well ssiaihehod’ law. - Poster v. 

i Seaton, 271 F. 2d 836 (D.C. Cir. 1959), ‘states at pages. 837- 838: 

Appellants’ third. allegation | of error is that. the Secretary failed to hold the - 


Government to: the standard. Of proof required by the Administrative Procedure 
“Act; which states: that-“the proponent ofa rule. or order ‘shall have the burden 


of proof.” 60 Stat..241 (1946), 5 U.S.C.A.-§1006.. ‘The Secretary ruled that, — 


when. the Government contests a mining claim, it bears. only the burden of going - 
~ forward: with ‘sufficient evidence to. establish Be: prima facie: case, and that. the. : 
burden then shifts to the claimant to. show. bya preponderance: of the evidence ? 
that his ‘claim is valid.: The short, answer to ‘appellants’ ‘objection is ‘that they, 
vand not the Government, are the true proponents. of a. rule: or order; namely, 
a ruling that they have complied with. the. applicable mining laws. One who 


“has located a claim ‘upon. the public domain- ‘has, prior to the. discovery.’ ‘of valu- . 


able minerals, only “taken. the initial ‘steps. in seeking a gratuity..from the. Gov- 
ernment. ve * * Until he has fully met. the statutory - requirements, ‘title to 


‘the land. remains in the United States. *°* * Were: the rule otherwise, : anyone s 
“could: enter upon the public domain and. ultimately’ ‘obtain title unless. the Gov= .-:”’ 


Ent “undertook ‘the affirmative burden of proving that no valuable: e deposit pana 


226). DECISIONS OF THE } DEPARTMENT OF THE INTERIOR - [72-.D. 


existed, We ab. not think that ‘Congress intended to place this burden on the 

Secretary, 

See also United States: v. Kelly Shannon. et al., 70 1.D. 136 (1963) ; 
United States v. Robert G. and Orpha B. M eM lan, A-29456 (July 

26, 1963). | 

| re to the rule of discovery, the correct rule was applied in this case. 
as set forth by the hearing examiner in his decision: 


The time-honored test to be applied im determining whether a dis..." 


covery has been achieved on a lode claim is that set forth by the 
pauieaeta: in ee ae Mines 3 Company, 41 LD. 
820° (1912) :. : | 


1. There must be a vein.or lode of quarts: or other. rock in place. 
2, The quartz or other rock | ‘in place must’ aay gold or. some 2 other valuable 
_ mineral deposit: oa 

3. The two preceding: sienenis when taken: ioectiae must be such as to war- 
raat a prudent man in the. expenditure of his time and money in an effort to 
develop a valuable mine, re 


' It is clear. that many: factors may "enter into. the third clement: The & size » of ie 
the vein as far as disclosed,. the quality and quantity of mineral it carries, ‘its: ‘ 


proximity to. working minés and: location in an established mining district, the” 
geological conditions, the fact. that similar veins in the particular locality. have | 
‘been explored with success, and other like facts, would all be considered by’ a 
pr udent man. in. determining whether the vein or lode he has. cuconerce warrants 
a further expenditure or not. Ane . -o . 
“Tn other words, to constitute adequate discovery under the mining 
Jaws it must be conclusively: established by competent evidence that 
a mineral deposit. has been. actually found. and physically. uncovered | 
within the limits. of each mining claim located, and. that the situation — 
and formation of the mineral so found and ancovercd are such as to 


‘justify a prudent man in the further expenditure of time and money, s 


with a reasonable prospect of success, in developing a valuable mine.’ 
‘See also Castle v. Womble, 19 L.D..455 (1894) ; Chrisman v. Miller, 


197 U.S. 318 (1905) ; Cameron v. United States, 252 U.S. 450 (1920) ; 
“Best v. Humboldt Placer Mining Company, 871 U.S. 834. (1963) ; 


and Mutkern v.. Hammitt, 826 F. 2d 896 (9th Cir. 1964). 
 ~ JA showing of isolated bits of material, not connected with or leading 
to substantial values, does not constitute a discovery. United States v. | 
| Frank J. Miller, 59 I.D. 446 (1947) + United States v. Richard L. and 
- Nellie V. Effenbeok, A-29118 (January 15, 1963). Nor is it sufficient 
to constitute a discovery that the mineral showings indicate only that. 
moré exploratory work is warranted. Unéted “States v. Clyde he. 
Altman and Charles M. Russedl, 68 I.D. 235 (1961). Nor may 4 
discovery be based upon geological inference since geological infer- 
ence, no matter how strong, cannot be substituted for discovery and 
the showing of thinoralization: on nearby claims cannot. serve to estab- 
-. lish discovery. C t. H. Leslie Parker et al., 54. 1.D. 165. (1983) ; United. 
- States ve John R. and Peart 8.  Dodion. A-27905 (July 31,1959). 
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‘ot urther, the: mere hope or expectation, ‘based upon a y aeneral belief, 
_ that values will increase at depth is not sufficient to validate a claim. - 
United States v. Duvall and Russell, 65.1.D. 458 (1958). 
_. Particularly applicable to this case is the long-established rule of... 
: the Department, stated. in the case of Rough Rider and Other Lode’ 
Claims, 41 L.D. 242, (1911), as follows (syllabus) + ; : 
. The exposure Of ‘substantially: valueless. deposits on. the surface. of. a lode 
mining | claim, in themselves insusceptible of practical . development, but which 


‘taken. in connection with other established geological | and. mineralogical con- a 
ditions in the district lead to:the hope or belief that a valuable mineral deposit | 


exists within the claim, does not constitute the discovery of a vein or lode 


7 within, the meaning ‘of the law nor afford.a- valid: basis for a.lode location, 
~ In subsequent consideration of the Rough Rider case, supra, ‘the 


Department held that since the. ‘Department had for years allowed 
~ mining locations to be made i in the area and to go.to.patent on the basis 


 -of the showings held to-be inadequate in the Rough Rider decision, 


supra, it would not give the ruling quoted a retroactive effect. Rough © 
. Rider and Other Lode-Mining Claims; 492, LD. 584. (1918).. However, 
-the rule has been applied to all claims located after the date of the | 
first Rough Rider decision. Gonzales v. Stewart, 46. LG: D:.'85,:.88° .. 

(1917) 5 United States v. Bunker Hilt and Sullivan We ming and. Con- : 


centrating Company, 48 L.D. 598 (1922) ; United States.v. Arizona — 


Manganese Corporation, United States v. Chapin Exploration.Com- 


os pany, 57 I.D. 558 (1942); United States v. Wallace A. Schwartz et — 
“ah A~7673 (June 20, 1933) 5 Emil Marks et al. A-7671. (November 


‘4, 1983) ; Zllen T. ca A-9897 (November 11, 1983). . 7 
- Upon a careful review of the evidence, I.am of the opinion that the. : 


Government clearly. made..out.a prima facie case that: there was, no’ : “ 


discovery here within the requirements of the mining laws on the date 


of the withdrawal or prior thereto and. that the Government’s case | 


-was not successfully refuted by. the: appellants. : 
The evidence at the hearing shows that: the two. claims i in. “question 
are located on the Morrison formation which consists of the Brushy | 


Basin. member and the. Salt Wash member, the-latter. immediately .-— 


. underlying the. Brushy Basin member. . - (Apparently the term “Mor- 

‘rison formation” is used also to refer. only to the Salt’ Wash member — 

(Tr. 257). The Brushy Basin member is.exposed’on the surface of the. 
claims. (Tr. 22.) The principal minerals in the area are uranium and - 


vanadium which are mainly found i in the Salt Wash member, although’ - 
- they are also found in the Brushy Basin member. ‘The minerals occur. 
inthe Salt Wash member in tabular-shaped. ore bodies or rolls which . 
~ -varely: exceed 20 feet in thickness. (Tr. 23-24, 100;196-197.) 


There is no evidence that prior. to the effective: date of Public Rani 
oe Order 459 any holes were drilled. or shafts sunk on the'claims-to the — 
Salt. Wash member , (Tr. 276). The first holes were drilled 3 in 1958, 
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EA approximately 10 years ater. andi in. 1989 an 1960 (Tr. 249). ane . 
"am ore was: struck at a depth of 201. feet in the Salt. Wash member 


(Tr. 251) and approximately 25500. fons or. ore have ‘been. removed. foaer 


5 (Tr, OBB). 7 | : 
~ Ralph. Seven a: ‘geologist and mining engineer; testified for the* 


Government that he took, four samples from surface points on the 


| claims, two from: each’ ‘claim, and that only. one ‘sample: showed. ore 
ae grade. Giterial: He said it was-a high grade sample which was not: 7 
A representative. of the. entire: > tadionstrvity puta? Hae he sampled. 
Cir BT) He doncluded : : 7 font = 
: ‘My opinion.is that a. person of rete pr udence’ would not be justified 5 in the : 
further expenditure of his time and money with a reasonable prospect of develop- 
~ Ing.a, paying mine on these. claims. | I..base this opinion upon: the. evidence that : 


- have observed on. the surface of: the claims.: i ‘base it upon the assays that I: 
have taken; upon the size of this mineralization, which I believe has no appreci- 


- able’ extent, and I ‘base this opinion : ‘upon my knowledge of the occurrence of 


uranium in the Morrison. formation, of its. characteristics, of its: relation -to os 
various geological structures” fea Bee of Te 122.) ae Be ne’ 
J ames McIntosh, also'a mining engineer testifying for thé ‘Govern 
bes ment, took two sample which hel had. assayed. He said that the ney 
signified to him that... ‘ line ally 3 San oles 
[OEE the: material 1 “sarnpled is fone ‘grade uranium- vanadium pearing ma- 
terial, and ** * the: places I sampled deserve: ‘of some more exploratory work, 
~ but. they do° not deserve. the commencing of mining | ‘operations. ‘(TY. #12). 
~ He concurred in’ Spengler’ s conclusion stated above’ (Tr. 222). . 
- The appellants do not appear to contend seriously. that their alleged : 
discovery is ‘based: upon ‘their surface explorations; rather they at- 7 
tempt to link their surface findings with their subsequent. discovery i in 
“the Salt Wash’ member in 1958, over 10 years subsequent to ‘the with- : 
drawal of the land from. mineral entry. Ds tke 
This is the critical issue ‘in this case, whether the iiinéniliowtion ne 
found in the surface of the clairis i in the Brushy Basin member as of 


the effective date of the withdrawal may be considéred asa discovery = 


of the mineral deposits found 10 years: later at depth in the Salt: Wash 
member. Appellants contend, in effect, that their surface findings 
“constitute such a discovery’ because oy are indicators of and. part of 
the greater values at depth. . Pty 
At the: hearing, F.- AG Sitton was’ ‘the aay one to  testity for the 
“appellants « on this issue. He testified that he had engaged in mining. 
“since: 1987, that ‘he had mined from the Morrison. formation: in the | 
_ area, that in four different’ groups of claims on which he found miner- 
. alization in the'surface Brushy: Basin formation, he also found paying ; 
orein the “Morrison” (Salt Wash). formation below. On the basis of — 
-_ this‘experience he stated that there is a definite relationship between " 
the two.” (Tr. 249-947,-947 is incorrectly pagihated: 248,).. Se 
‘Sitton, however; did not testify iat there was any physical con- 
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‘jection’ ‘Betvean: the. acer mineralization. and the. ore. o. body. found - 


a below. In fact, in describing | his experience in striking ore in the Salt gers 

Z Wash member i in the four groups. of claims where he first. found ¢ sur-: aes 
~. face mineralization j in the ‘Brushy. Basin. member, he testified that he , 
found nothing of inter est. between. the surface mineralization and the. PORE, 


~ ore body at depth. ‘The only - indication. of mineralization below: that. 
~ he relied on was the fact, that in each instance he was drilling ina “soft” e. 


formation. » (TE 258-965). When asked. whether the material in the ~~...» 
soft formation was distinguishable from the: surrounding material, Nee 


. - simply said that it was “softer” ; that: he had ‘not paid any attention 


to or noticed whether it differed in’ any other way, such as color; that 


-. he did not particularly know whether the material-was soft until it 


was drilled (Tr. 259). In other words, he found no vein; lode, fissure, 


or. other geological structure ® connecting the surface mineralization ee 


with the: ore deposits below. They were completely disconnected. 


The six affidavits introduced | ‘by the appellants i in support: of a new. ae 
hearing also do not establish that there is any geologic relation: be- 
tween the Brushy Basin and Salt Wash formations. “The affidavit of ~ 
_ Elbert.E. Lewis states that he is familiar with 11 mines in the Colo-. 
rado: Plateau Region which have. produced vanadium: and uranium tot 

and have reported: production from the Brushy Basin, and that many 

- of these “began from outcrops with similar surface raineralization’ toe“ 
that: found on the DeLuxe claims.” This:affidavit: posits no: relation’ es 
at’ all between the Brushy Basin and:Salt, Wash formation. . It indi-:* 

- cates. only. other possible: mineralization in the Brushy Basin: ‘The a 


—affidavit-of E. V. Reinhardt merely indicates that. ‘both formations | 


ce contain miner alized: areas. The affidavit of Blair Burwell ‘states that: 


there exists confusion as ‘to. ‘where the Brushy Basin. ends and: the. 


Salt Wash begins but that the occurrence of.a mineralized conglomer- i 
ate on the. “Briishiy: Basin is evidence. of. mineralization in the Salt 


Wash.  Burwell’s. affidavit, although attempting to establish’a ‘connec- 
tion between these two formations, ‘has not. pointed to any definitive | 


factual evidence. establishing such: connection. The affidavit of Ww. : 


. - Everett Haldane stated that other claims with which he was familiar 
had commercial production. from the Brushy Basin. The affidavit of 


Max L. Sitton contains ‘nothing establishing a’ relationship | between 


: “the formations. . The affidavit of F..A. Sitton states:that: ona number: = i 
of claims. where he has. found: surface mineralization on. the Brushy | 


Basin, he has then found: further commercial. mineralization in the ~ 
Salt Wash. But, again as at'the hearing, he has not. established any. 
definite physical or aoologieal: linkage between the two. ~’ ; | 
The testimony of the Government witnesses ene stated that there 
"Was 0 relation. Spengler testified — : : 


2 see no ‘yelation between slight shows of mineralization in ‘the. Brushy Basin aan Je 


ee member, and any hope: of finding ore. in the Salt, Wash member. (Tr, 122.) : 
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In response to the question aed a Spengler whether in ie study. 
of the mining: activity in the Uravan Mineral Belt which includes this . 
claim, he had “discovered any references to any mines which follow .. 
directly through a vein or some other similar path, mineralization ~ 
from the Brushy Basin member of the Morrison formation to the Salt 
Wash member of the Morrison formation. im. this: area 2” “Spengler 7 
responded— | “ : | | | | 
ae know of no such mines ‘which follow from the Brushy Basin member into 
the Salt Wash member in this area. (Tr. 99.) ees: snk 
- Spengler. reaffirmed. several. times his opinion that no » connection 
existed (Tr. 132, 148, 166, 179-178, 179-184). ‘He stated— 


a oe found no Publications written, coniectine the Salt ae) with the Brashy 


% Basin. (Tr. 185.). 


‘McIntosh, the oe Gover nment witness, a" reed that there was: no 
correction (Tr. 214). ee 
On the basis. of this textimnony by the Govertimeni’s witnesses cad 
the absence of countervailing evidence by the appellants, I conclude 
that no physical or geological connection has been shown to exist be- 
tween ‘the: surface mineralization in the claims and the mineral-de- 
posits found 10-years later to exist at depth in the claims.. The fact 
that ‘experience in the area might have indicated that ore bodies at 
“depth might be found: where surface mineralization existed does not 
.. satisfy the requirement of a discovery. The situation ah is precisely 4 
--thatruled on. in the Rough Rider case, supra. on 
~ In this connection, only brief note need be taken of appellants - 
claim that. they were surprised by the testimony. of the Government . 
~ witnesses as to the geological theories concerning the manner in which ~ 
- the vanadium and uranium deposits may have -been formed. in the 
area. \While the theories were advanced for the purpose of showing: 
lack of connection between the mineralization in the Salt Wash mem-. 


 ‘ber-and that in the Brushy Basin, they were: admitted to be unproved 


(Tr. 31-82). Disregarding them completely, as we have done up to — 
now, we have: amples evidence of lack of connection upon which to base 
a decision here. There is no. necessity, therefore, to examine “the 

theories advanced. 4 : 

This leaves for consideration only the belated itor mada i in ‘the : 
affidavits submitted to the Director to show that. the mineralization | 
existing prior to the withdrawal on the surface of the.claims was suf- 
ficient. to: constitute.a discovery. At the hearing no serious attempt 
was made by appellants to claim that their surface findings were suffi- 
cient to constitute a discovery. F. A. Sitton did testify that he ex- 
_ amined -the discovery cuts on the claims in 1944 and that in his opinion 
they. showed mineralization that.would have caused a reasonably 
prudent person to proceed further (Tr. 251). However, he sampled 
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only one e claim, the Deluxe; the sample assayed: at 1.85 pereent ¥ vana- - 
dium ore (Tr. 951-258). Despite this testimony as to value in 1944, — 
_Sitton did not attempt to lease the claims at that, time because he did 
not have a drill rig that would go over.18 to 20 feet. He waited until . 
_ 1958, 14 years later, before he bought a half-interest and leased a, half- 
interest in the claims and then he drilled his first hole 201 feet deep 
to find the ore body in the Salt Wash member.* ‘Thereafter he drilled 
another 46 holes to depths varying from 50 to 230 feet. (Tr. 249- 


251.) These delayed acts are scarcely indicative of a belief in 1944 - 


that'a valuable mine could be developed out of the aur ene, Sa ee 
tion found on the claims at that time. . : 
©. F. Snyder, one of the locators. and appellants, testified that aside 
from the discovery work that: he did, he did no actual mining on.the: 
‘ claims prior. to about 1958.and that he did no drilling or other ex- 
- ploratory work at all on the claims (Tr. O75~-276). This inactivity | 
trom the location of the claims in 1941 to the commencement of drill- 
- ing operations in 1958 to a lower formation is scarcely evidence of a 
| discovery of a valuable deposit 1 in. the suriace cuts prior to the with- : 


_. drawal in 1948. 


At.the hearing there was ee that in ae 1940s vanadium ore 
had to average 1.25 percent vanadium pentoxide to be sold (Tr. 255). 


There was also indication that the lowest grade of uranium ore that. 
could be sold was .10 percent: uranium oxide (Tr. 118). While this::-. 
was questioned by the contestees (Tr. 117), they offered no evidence 
that uranium ore of a lower grade was salable. Of the six samples. 


taken by the Government: witnesses only one, described by Spengler 
as not representative, assayed over .92 percent vanadium pentoxide 
and .097 percent uranium oxide, The others were.much lower (Con- 
testants’ Exhibits 17 and 87). An assay certificate submitted by the 
contestees showed two samples from the claims assaying .05 and: .09 


percent uranium oxide and .07 and .81 per cent regan pentoxide ~ 
- (Contestees’ Exhibit D). 


- Looking at the affidavits submitted on. appeal to ihe Director, we 
find that Lewis sampled an outcrop on the DeLuxe claim which as- 
sayed at .04 and .105 percent uranium oxide and .41 and .96 percent 
vanadium pentoxide. Reinhardt cut three samples which showed .062, 
014, and .021 percent -uranium oxide and .61, .29, and .85 percent 
vanadium pentoxide. Haldane took .a grab: sample on the DeLuxe 
claim which ran .66 percent vanadium pentoxide. .The other affiants — 
did not sample. However, B. A. Sitton attached a statement of the — 


1It ig interesting and significant to ante ‘that according to the abstract of title furnished . 
- with the contestees’ answer to: the contest complaint, the lease. to.Sitton, executed Sep- 


tember 8, 1958, provided that within’ 20 days from that date lessee was required to start a 
drilling program and drill no less than 3000 feet and to start a mining operation within 

80. days after completion of drilling “providing Lessee: shall discover on leases PEOVER 
an ore 8 of commercial eade and See, [sic] that is amenable to treatment. ie 
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ore old Frowih the Deluxe ‘claim, ‘presumably from. fe Salt Wash de- 
ee ‘posit, in the period 1959-62. This statement showed that the ore | 


averaged 1.59 percent vanadium pentoxide and '.9178 percent uranium 


oxide, far higher percentages than those, shown by the surface samples ener 


taken by the affiants and the Government witnesses. 
In short, the great pr eponderance. of the evidence, including that _ 
submitted by the contestees, is that the mihetalization found on the 
 surface.of the claims, even as of this late date, is of such: a low grade 1 
as to have no commercial value. | 
“In this connection, it is to be noted that, extept possibly. fo the 
- affidavit of Reinhardt, no evidence has been submitted at any time 
as to the possible or probable size of the vein, lode, or deposit claimed - 


to have been discovered on the surface of the claims. (See Tr. 96,98.) 


Thus, even a high-gr ade sample of an isolated bit of material would | 


~~. be meaningless in. ‘itself without a showing of the. probable ‘size of 


the deposit fromi which the sample was taken. Reinhardt’s affidavit — 
refers to sampling a 200-foot outcrop. which had. evidence throughout — 
of vanadium minerals ‘and. in--twvo. places of ore-grade mineral. How-_ 
ever, he epee ‘the two polite with the negligible results: listed 
above. 
‘Thus, although the, affants expressed ieee opinion that a ‘prudent. 
- Man. would have been: justified j in.1941 or 1948 in spending time:and 
Be money on the claims with the réasonable expectation. of developing a 
paying mine, not one stated his belief that the mineralization found on 


the surface in the Brushy Basin. member constituted’ am. itself @ dis- i 


- covery of a valuable deposit.’ Rather the affiants ‘were saying nomore: 
- than'that the mineralization found warranted a prudent man in pro- 


ceeding: further to find a’ valuable deposit which could reasonably be ~ 
~~. inferred’ to exist at depth but which had not yet: been 7 eached. wher ve 


~ withdrawal became effective on March 30, 1948. - 
~To summarize, the only valuable mineral deposit shown to exist on 


as - the claims is the: deposit found by drilling in 1958 to exist at a depth 7 


_ of 201 feet in the Salt Wash formation. ‘There is no evidence that any: 
portion of: this deposit extends to. ‘ths surface and was uncovered « on. 


-”. March 30; 1948. 


Accordingly, it’ must | ibe Gondluded: thee? no ee of a valuable : 
“mineral deposit has been shown to have been: made as of March 30, 
1948, and no showing has been made that a further hearing would be 


productive of evidence’ that sucha discovery had been made. 


Therefore, pursuant to the authority. delegated to the Solicitor by | 
7 the Secretary of the Interior (210 DM 2.2A (4) @ 8 = R. me); 
- the Assistant. Director’ S decision i is affirmed. 


pera FE. Hom, oa - 
Assis tant S olicitor. 


BBC hci e ny GH (MscCALLUM, WOODWORTH | Soe eee 


= oathad = re oa HUGH ‘MacCALLUM. WOODWORTH. 
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. “ining: Claims: ‘Generally—Mining. Claims: “gurtace’ Jsée~-Surface, Re 


- Sources: Act: ‘Generally—Surface Resources Act: ‘Verified Statement). 


“geo ‘the - ‘g@lienage fa. ‘mining~ claimant : may* “not: provide: ay ‘jana 
for collateral: attack. upon : his; -possessory;: title. by. ;other:  claimants,- dt.ds a 


“oo . ground » “upon. which the United, iRtafes, : as ‘Aovercign, may. elect the. alien’ S. eat 


ore gil 


“rights {to a ‘mining Slain because: the mining laws ‘authorize the” occupancy a 


oH “and “purchase of public lands ‘for .their minerals: only’ by’ United - ‘States . 
oe a or: those who have: declared their intent to become CiiiZen sy - 


APPEAL ‘FROM THE ‘BUREAU Cr LAND MANAGEMENT - 


ete MexoCallan: Woodworth. ‘has appealed: to the: So ary of 
: “the: Interior:-from:a: ‘decision. by. the: Division of Appeals, Bureau of | 
~ Land Management, dated: February: 20, 1964, affirming: a: Spokane land. 
‘office decision. rejecting his verified statement filed after notice.to him. 


os OF. procéedings: initiated. by the United, States Forest ‘Service under rae 
oe “section: 5(a)- of. the act: of July: 23, 1955, 69 Stat. 369,-30. U.S.C, §'613 
| (1958), on: the’ ground that the Serine statement did. not contain. the 


dates of location of the mining claims. listed: in the statement. as rez: 


quired by. the aet:,'The:Jand office had. also stated. another. ground: for 


rejection, that the claimant is not a citizen of the United. States... The 
» Division: io Appeals, however, stated.that the question of the: élaimant’s : 
: citizenship. is pertinent to. patenting: the claims and did x not. need to. be. a 
determined i inithis proceeding: . eae te ee een ee 
“Ac notice: requiring mining aaimants fo: » file worified statements: Tk 

- accordance ‘with section 5 (a) of the: act of July.23, 1955;.supra,. was 
first: published on May: 8, 1957, at. the. request:.of. the Forest Service. 
Appellant’s affidavit. was: ‘timely filed on July 31; AOBTs setting fortha 


portion of. the: required information. : The: information: held -to. pecs ae 
~~ Jacking was. data setting forth the dates of location. of the claims and 0) 


- recording. information:,. -Appellant.i inchis, affidavit. as to” ‘the date: of — 


location. and: book. and. Page:o of recordation: OF the notice or certificate a. 
. of location simply stated: hy are a tea 


» Unknown: as records’ were destroyed. by, a ‘fre! at lensbarg cohen’ County ae . - a 


. Seat). about 1889;: 


Appellant i in his wpieseit appeal raters to this statement’ anid asserts | 
that it “at least places the dates’as ‘prior: to'1889°.” He contends that 


othe: “act, of God which: removed ‘the official ‘records from all. human ce ae 


_ : access” should'e ‘excuse e him from supplying t then more epee. 


_*Not i in. a chronological order. ee S Eyres ao eh 


ye ID. No. 8: 


tose fie Cagis Seeghy MAD SE MOE Ate 1G ep hele 
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- The act of July 23, 1955, réquires a verified statement to set forth 
the date of the mining location and.the book and page of recordation 
of the notice or certificate of location, together with other information. 
“The argument implied i in appellant’s statement on. appeal regarding the | 
information given in ‘his verified statement is that he furnished ‘all the 
information available to him because of the impossibility of furnishing 
the: explicit: information due to the destruction of the: records. 
Although : it’ is likely that’ the appellant could have: given ‘more 
information than he chose: to, even. assuming ‘that literal compliance 
with: the. requirements of the statute and notice was not. possible, it 
is not necessary to decide the appeal on this ground because thede- 
cision below must be affirmed for another reason. This reason is the _ 
second ground given by the land office, the appellant’s lack of citizen- : 


ship. The appellant has not. denied his lack of citizenship in the ~ 


~ United States but indeed has affirmatively stated in a letter to theland ~ 
office that jhe is:a citizen: of Canada and has. not declared his intention 


of becoming a citizen of the United States. He contended 'in:his — 2 
appeal from the Jand office. decision that the’ absence of citizenship : 


could not be a defect in his statement because United States citizenship - 
_ ‘was never’ stated as a requirement. - He also stated that the State of - 
Washington. recognizes possessory title to mining claims by aliens and: 


_..-that he has not been informed ‘of, any bin of this” by the 
' Federal Government.. 

_«"Dhe Division of Appeals auggested. that: the issue ‘of ditizediahip ay: 
: ‘bed not be raised ‘as ‘to a verified statement: because it. is pertinent 


’ only to the patenting of claims. This suggestion overlooks the fact 


that the proceedings brought under the 1955 act raise a: question OR. 
_ . superior right and title i mining claims, so far as surface. uses.of 
the claims are concerned, as between the claimant or claimants, and — 


' the United States. "The 1955 act provides a means whereby the usage. 


ef surface resources on mining claims can be limited solely ‘to that, — 


‘necessary -for mining purposes by permitting the owner of a mining _ 


claim to waive any. rights to surface resources, either expressly, or by 


ve failing to file timely the required -verified stéitertient. « ‘If the state- 

- ment is filed a hearing is held to determine the validity and effective- 
ness of any right or title to, or interest in or under, the mining claim 

- contrary to rights of the: United States to. manage and dispose of 
surface resources other than .mineral deposits subject to location — 
under the mining laws. “See the discussion regarding the necessity — 


of proving a. ‘disecvery . in order for a claimant. to prevail at.such . - 
8 hearing. . United States v. ‘Clarence E. Payne, 68 1.D. 250 ( 1961). = 


- The mining law, particularly Rev. Stat. § 2319 (1875), 30 U.S.C. . 
§ 99. (1958), provides: that lands having valuable mineral - deposits. 
: shall be free “and open t to. occupation. and percha by. citizens of the : 
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United ‘States and those who have declared their intention +6 becontie 
such.” ‘See also Rev. Stat. § 2321 (1875), 30. U.S.C. 24 (1958). 


Patent. may. be. issued to any. person: authorized to locate'a claim under ee 


that provision. “Rev. Stat. § 2325 (1875), 80 U.S.C: $29 (1958). 


cases applying these. provisions wherethere have, been questions at | 
alienage, the general rule that has been followed is that the incapacity. Pas 

of a person to. take and hold. a mining claim by. reason of his lack of © 
-citizenship.is open . to. ‘question | by .the government only. ‘and not. Dy eee 


__ others except in behalf of the government. | See anuel Vv. Wulf, 152 


U.S. 505 (1894). In that case the naturalization of a Canadian. alien if 


was held ‘to. have a retroactive effect giving’ validity to his’ mining 
) location, “so as to be deemed. a waiver of all liability to forfeiture and : 
a confirmation of title.” Id. at 511. . 

- As stated in another case, the meaning of Manuel v. Wulff j is that — 


the “location -by an. alien‘and all-the rights following from such loca-: — 


_tion-are voidable, not void, and are free from attack: by anyone except 7 


_ . the: government. ” McKinley. Mining Co. v. Alaska Mining Co.,183 > ~ 
US. 563; 572 (1902) ; see also Billings v. Aspen Mining & Smelting we 


Co. 51. Fed. 838 (8th Cir. 1892) , rehearing denied, 52 Fed. 250, appeal ; 


| dismissed, Aspen Mining & Smelting. Co. v. Billings, 150 U8. 5 ee | 


ef 1893), and other cases listed under. the notes on citizenship in 30 


U.S.C.A. following sec. 22: These cases generally involve disputes rian! 
among private claimants and: not a dispute between an alien and the .. 


United States. In the :cases, ‘there is the recognition: that, although — 


es the possessory title of an alien’ may not be subject to collateral attack ~ 


~:~ because of his alienage by ens it 1s defeasible by the boversign, the | 


-. United States. - 


_ Thus, although the sippellant, as an Sli may. ne a possessory. Hey es = 
ae _terest: in:the mining claims which would be recognized in any disputes. 
“between him: and other claimants, he is here attempting to assert'a’. 


possessory right and title superior to the United States.. The fact that ~ 
he acquired his interest,in the claim from his father who acquired it 
through a sheriff’s sale,. which was recognized in the Washington | 


~ courts, does not matter here. The. essential factor. is that by filing theo. 0 


: | verified statement under the 1955 act, although itis not a request. for. a 


- patent, nevertheless, the: appellant i is asserting rights superior to. those 


' of the United ‘States as to the surface resources of. the claim.. Because a 
. appellant: has admitted’ his lack of. citizenship and also. that he. has not - 


filed a declaration of intent to becomie - @ citizen, there are no essential opts 
-facts in dispute which require a hearing toresolve. ~ : 


% The question then remains: what. rights, if any, does the appellant, he 
 asan, alien, have against the United. States with respect to this mining 
-claim?- As mentioned pr. eviously, the mining laws: declare that: ‘public: 7 

: lands a are open to § Corey and 1 purchase” ” by citizens: and: those who a 
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have: declared their intent: to ge citizens. The appellants 3 not , Pall 
ing into either of those categories, thus is not qualified to purchase a (he 


eo claim from the United States nor can he hold a claim under possession 
ioe or, oocupaticy against the United g States. This pee the case. e his verified 





United States to the use e and ‘naiagement of the suirZace resources | on 


x the ‘claims. - 
“‘Kecordingly, pursuant to the authority Helogabsat to thé Solicito‘ bg . 


7 the Secretary of the Interior. (210 DM: 22K (4) (a)s ; oa ERS 1848), . 
the decision is affirmed as to, the rejection of the verified statement, but : 


=H for the reasons above given. 





aware Yr ‘How, ke 
» Assistant Solicitor - 


a RAMPART ‘ENTERPRISES’ OE : i he ae 
ae, ay e JOSEPH: ROSCOE LEWIS: ‘ te ere 


a A-30817, es Was | Decided June 7, 1965, 


ve Alaska,  Homestedie-< Mask Possessory’ Righits—Alaska:. ‘Trade atid | 
‘Manufacturing: ‘Sites—Applications and Entries: ‘Priority © ee 


. ae prote filed’ by. one who bas filed a “notice: ‘of oectipaney and ‘Settlement : 
a i ofa’ trade ‘and manufacturing ‘site alleging supérior rights’ ‘of possession 
wed against. a homestead ‘entry, for’ which notice of submission of fitial: proof: has. 

; been published,. iis properly dismissed when. the protestant fails, as Tequired 
- by. ‘Section 10 of the act.of. May- 14, 1898, to: commence. an action, within, 60 days 

. in a court of competent jurisdiction... hte Pa tr 


















APPEAL FROM THE BUREAU | OF LAND MANAGEMENT 


- a affirmed a ‘décision of the “Uithcrese ane ‘office aenesine 4 its protest | 
against the reinstatement. of homestead tyes Anchorage 033375 of ‘ 


: Jo oseph Roscoe Lewis. 


peas Lewis’ original entry” was “allowed, on Ja anuary ve 1957, for: ‘the 
oon SUNEY, sec. 33; T. 16: N, B.3 W.. 8. M Alaska, ‘Eollowed by the _ 
allowance on “May 31, "1957, of. his additional entry Anchorage 034167 zs 
- for the NY of the same NEW. “The original entry was closed on the — 
‘records of the. land office on. November 21,1960, when a letter to Lewis 22 


- ~ dated October. ‘10, 1960, , requiring ‘him to ‘file’ a mineral waiver or take — | 
“a other: action lest ha aia be. canceled and the case closed ¢ on land office. 
ae records was returned undelivered, 1. On Jar anuary ‘16, 1962, Lewis filed Sa 





ATE. ‘appears ‘that Lewis hid: notified: the Jand, ‘offles 4 on October: 20, 1958, ot! ‘his. change ae 


ee ‘of address for his, additional entry, ‘but. had neglected: to mention his original entry in his: 


“~Jetter: as he. was required to do.” Kewanee on oe 67 LD. 805 Oy: Bee 43 CFR - 
: “221. 93," now: 43. CER: 1840 0-6(e)- ena is rea? : ‘ 


236}; RAMBART | “ENTERPRISES; JOSEPH ROSCOB,  HBWIS, 7 DBT 
ce June 7, 1965. a eo 


oe iat he poe on. 1 Match ve 1962, after notice ‘Pedi the land: ‘Office Gt we: 
— the | cancellation of his. entry, he filed a request. for the. reinstatement = 
ae of. his original entry. a 





‘Meanwhile on. agiiak 6 OB, 1961, “Rédnbart Enterprises filed : a Notice a : 


: of Location of Settlement Or Oceurpancy. Claim In Alaska” ‘pursuant 


on ‘to section 5. of the act. of April 29, 1950, 64 Stat, 95, 48-U. S: C.. ‘§46la 


' (1958), stating that. it ‘settled | on or oceupied the SIANEY, ¢ sec. 33.asa | 
trade. and. manufacturing site under section 10 ‘of the act of J ‘May 145: 


"1808, 80 Stat, 418, as amended, 48 U.S.C. §¢ 461, 462 (1988). ‘Theland 


: “office rejected Rampart’s notice as. ‘iinacceptable 4 in ‘a. decision dated 


November 29, 1961, on the gr ound: ‘that. the: proposed “use, Fe garbage. a 


dump, did not, come “within the terms ‘of the trade: and manufacturing oo 


site act, Supra, On appeal. the Division of ‘Appeals, ‘Bureau of Land . 
os -Management, on March 5, 1969, vacated that, decision and. remanded a 
ae the « case for. further} pr ~ocoodings. - Sg : 

Thereafter, ‘a field examination was rade to deur “wliodé 3 im- ee | 


bh erie eee age Te EA tp Pecan Ay Moe 


als “provangnie were on the land. On April: 29, iti the land office issued ed 


aoe rej jecting Rampart’s notice, this time o on ‘the grounds. that. Rampart had . 


not appropriated | the land.at all and. that the reinstatement of Lewis’ 


entry had-a. retroactive effect to the entry’s original. date of allowance. a 
so, that the dand. was not available for’ occupancy by. Rampart. ne 


~ Rampart filed a, protest against ‘the land office’s S determination. 
The land office meanwhile continued. to- process Lewis? fina] proof. 
Pursuant toa Jand- office notice ‘of September | 27, 1963, publication of. 


‘submiission. of final proof. was made i in-the Apchoragh Daily. Times On? 


| : _ October | 2.9, 16, 93, and 80, 1963, as required by. the pertinent regu- eo | 
Uh ~ lation, : 43 CER 2911, 9% (b) (2 ee The notice. ‘stated, in. conformity. a 


 with.a. provision of section 10. of, the act of. May 14, 1898, as amended, 7 . 
supra, 48 U.S.0. § 359 (1958) + Dt. : oe oe 


*: a * Any: ‘per son, corporation,.or association, hava or: gearing any, Sores 


‘interest. in, or,claim to, the tract of land or any: part thereof. ‘sought to:be pur-. 
‘chased, “may file in the land office where: such application. is: pending, - under oath, emis 
an adverse claim setting for th the. nature. and extent thereof, and such adverse. 
ea ‘claimant shall, within sixty. days after the filing ‘of such adverse claim; begin ~ 
~-action to quiet title in a court of competent jurisdiction within Alaska, and there- ~ 


after no patent. shall. issue for: such ‘claim “until. the: final’ adjudication. of the . 
-. rights: ofthe. parties,: and. "such patent: shall then iss issued .in: conformity: with z 
the final decr ee of the court. . etree 


“In a ‘decision dated sicher 24, 1963, the land offiee ‘dismissed. Rami: ; : 


2 part? s protest against its decision of onl 29,.1963. ‘The. land office. 


concluded that: upon: the: reinstatement of. Tees homestead. entry — 


-. Rampart’s claim: becamie ineffective, and that the entry, having. on ita 


~ 20" x: 24 frame, house: and a: cultivated area. of ee to 8 acres was not. . 
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<% “vacant” ind open to occupancy as a , trade and mianinfachiring si sits” 
It then quoted the notice of publication, supra, and noted that Ram- 
part might wish to follow the procedure it described. | ‘Rampart made 


7 no attempt to comply with the terms of the aoe, but instead filed oa 


an appeal from the land office decision. 
On appeal, the Division of Appeals held that since an 1 examination ier 


“of the land revealed that no improvements had been placed on the land: 


by Rampart it- gained no rights to it merely by filing a notice of occu-_ 

. pancy and that the land was open to other entry, citing Loran a, ohn 
: Whittington, Chester H. Coney. A-28823 (August 18, 1961). E 
_. On appeal, Rampart argues that Lewis’ entry could: not be reinstated ; 
because the filing of its‘notice and its dog of concurrent and subse- 
quent. acts of appropriation constituted an intervening claim: which 
severed the land: from the public domain; that if it is to be deprived 
of its rights, there first must be a contest; and that, in any event, Lewis — 


filed his final ae after the eek period for fling such. proof h had - 


. elapsed. 


This extended examination of the record demonstrates. how inten” 5 a 


_ sively interwoven have been the proceeding under the two claims and 
_ thatthe rival claimants were aware of each other’s intérests no later . 


a than April 29, 1963, the date of the land office letter to Rampart. 


In a recent decision the Department considered i in detail: the resolu- 
tion of conflicting claims to public lands in Alaska. After discuss-_ 

ing the last. paragraph of section 10 of the act of May 14, 1898, as a- 

mended, supra, and court and Departmental decisions interpreting it, - 
the. Department held that a protest filed by an applicant for'a ‘hornesite 4 


‘against an application to: purchase a headquarter: site within 30. days ae 


= after publication of the latter application, based on the assertion of a. 

a superior right to part of the land included in’ the headquarter: site’ 
- application, is properly dismissed if the homesite. applicant fails, as: — 
required by section 10, supra, to commerice an action within 60 days in 
‘a.court of competent jurisdiction to quiet title to the land in: -eonflict. 


John Martin Pearson, 70 I.D: 523 (1963). It then concluded that the’ — 
appellant’s failure to comply with the statute Jost him ‘his right to 


élaim. Possession eS ‘the disputed land superior to. the rival claimant. _ 


Pde. 
This decision digpoxes of Rampart’s rights, As it held, Rampart: t not: 


only lost its right to assert tights to the land in conflict superior to. > 


Lewis’, but: also: to-raise. by protest before the Department the issues. _ 
~ it should have litigated ina court action. gee neerore Rampatt's oe . 
test was ‘properly dismissed. . : . 

» There remains appellant's é contention that fags filed his final proof 
date, The land office decision’ of October 24, 1963, held: that. as:the en-. 
tryman did not submit final proof until: January 18,1962, amended 
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o on J ar 8; “1968, ‘While the ‘entry was allowed. on: Jamiiaty 4, 1957, ‘the 
. ~ proof was. not. ‘submitted during the 5-year period. ‘allowed by. the — 
homestead statute (Rev. Stat. .§ 2291 (1875), as amended, 43.U.S. C.. 
$164 (1958) ds. made applicable to Alaska by section 1 of the: act cs 
May 14, 1898, 30 Stat. 409, as amended, 48 U.S. CO. 8 371 (1958). } 
said, however, that the case. would be subj ect to equitable adj idiealon : 
. alk ae being regular.. This j is a proper disposition, considering that 
ae the delay extended for only 2 a few days and that there are no > interven- 
ing ‘rights. | 


- Therefore, “pursuant t to ‘the authority diblepatea to the’ Solicitor by ite 


the Secretary of the Interior (210 DM 2. 2A (4) (a); 24 EF R. 1348), 
‘the decision of the Division of. Appeals 1 is | affirmed for the: reasons 
stated. | ee 3 
va: -Enwzst cae Hom, a 
| ae _ Assistant Solicitor. 


cae: “CLAYTON: E. RACCA 
| A-80805 7 tye oe Decided Tune 7, 1965 


Alaska: “Trade and Manufacturing Sites—Rules of Practice: "Hearings | 


: “Where an. applicant to. purchase an 80-acre trade and ‘manufacturing site — 


aim’ ‘asserts that ‘he has occupied and used all’ the ‘acreage ‘in: vmeeting the - 
“ requirementts- of: section 10-of° the act -of. May’ 14, 1898, cand requests: a ‘hear 
e _ing to prove the extent. ‘of, the acreage so claimed after. the Bureau -has..re- 
ae quired. him to amend his. application. by. filing a new description to. include 
TWO. more than 10: acres, the case will be remanded for a hearing. to resolve the a 
_ factual. 1 issues raised relevant to the. issue. of whether the. requirements of 
. the act have. been satisfied and, if so, what: acreage the applicant may. be en- 
ae. titled to purchase: Bee a SeS ee? ge . 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT Se aistetes 


Clayton’ E. Racca has: appealed: tio. this Secretary. of the Interior se 


: from a decision by the Division of Appeals, Bureau of Land Manage> i 


ment, dated March 23, 1964, affirming an Anchorage land office deci- | 


sion: ebich: rejected in..part his application to: purchase an 80-acre 


‘tract:as a'trade and: manufacturing site, by holding thatia 10-acre tract 
would be sufficient to include the maximum acreage occupied. and ac- ” 


~~ tually used for trade, business. or other productive industry... The 
decision allowed the: ‘claimant time: within. which he: could furnish @ es 


description to include 10 aeres-as his claim... a 
Appellant: objects: to ‘the. Bureau: ‘decaionk Hes ates “that: “the. | 


Bureau has apparently: agreed that he has.complied with the laws:and. . 3 
‘regulations poe to: the acquisition of: trade. and Seannsaer ie ou 
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Ing sites and that the ‘only dispnts i is ba: ihe amount of acreage, Which bee 


ore should be allotted, to ‘him. He states that. there. was no showing by Re 


the: Bureau as: to. how the. 10- -acre figure was “reached and he asserts 
i that the. determination : as to. how much. land. he i is entitled: to nust. be 
settled ata hearing and. cannot. be arbitrarily. established by, the Bureau 


or by. himself. -He therefore. repeats: a request: ‘fora hearing ; which oe i 


- was denied-in, ‘the decision below on the ground that there i is no. like- ei 
Tihood that:a hearing would develop : facts decisive of any issue and no. 
showing had been made that evidence to controvert. the facts of record 


could be. produced by the appellant. _ However, appellant. swears. on =. - 


| ‘appeal, under oath. that, the 80-acre tract, is actually being. ‘used and © ; 


oe occupied as a necessary ‘part. ‘of. a. boria-fide trade and productive 1 iS 


dustry, that the type of business he will conduct will 1 require somewhere 


oe -near 80. acres or his business will have to-be reduced proportionately, ee 
and. that he. cannot conduct the business within a 10-acre site. “He. 
asserts that he has placed improvements throughout the claim consist-. 


ing of cabins and other structures, camp sites along the frontage of 
the lake which his claim adjoins, and: tiding trails... He also asserts 
that much of his time ‘spent on improvements was spent in. building 

~a road to the claim and he ‘contends: that this should be. considered ae 
 part.of the improvements.. ao 
as & Appellant’s application and claim * ‘were er under sation 10 ‘the | 
__act.of May 14, 1898, 30. Stat. 413, as amended, 48 U.S.C. 88 461,462 


eee (1958), 5: which permits the purchase of not. more. than. 80. acres by. one:.. 


oe : * * i thy possession of ‘and oceupying public lands i in Alaska 3 in good’ faith: for the 


purposes of | trade, “manufacture, ‘Or other ‘productive industry aE oe ‘Upon ‘sub- | 


Tission. ‘of, proof that said area” embraces. improvements: of the: ‘claimant’ and. is an ct 
a needed in the. proseeution of such trade, ‘manufacture, or other ‘prodiictive ine 227. 


dustry uaa 
. Provided, That no. entry shail ibe: allowed 1 under this Act « on. lands abutting on 


navigable water of more - than eighty. rods. . es dicta ye ee mie oat 


“AS ainénded further. by. section 5 oft the act: of Agel 29, 1950, 64 Stat, = 2 


95, 48 U.S.C. ‘§46la: (1958), notice of occupancy ander this act is:ré- 


que to be filed: in. a land office within 90. days from: its initiation im: : : 


order for the claimant to ‘receive credit for, such: occupancy, and: aD. 
application to ‘purchase: the:claims along with the required proof or 


_ showing. must: ‘be filed within ye yen ener the ae of ae notice wee ae 
"of isin: ooo ate Ce 

=. < Appellant’s notice of Locatioi: of actilleiment or oceupaney. andere this ears 
. -aet. was filed on May 13, 1958. .The-notice stated that there wereno 


ry ‘buildings: or: imptvenients’ ‘on the Jand,-and also’ that the claim was 


= . : desired “as a hunting-fishing resort, lodge, boat-and cabin rentals, and ms 
- other: relative operations. : His epplication | to purchaca was. filed. on 


eee : tears en ‘CLAYTON. Ey -RACCA.. i a a ee ear 
| 3 eee ee Tune 7, 1965. ee ee ee 
- May 1, 1963.. Tt listed: the following nhprovamanla with their costs: . 
ae log cabin 20 x ‘12; $1500; ‘frame cabin. 10.x 20, $800 ; frame cabin 10 x 
18). $800; trailer house, ‘$9503 barn. 22 x 12, “$800; road $3600; trails, 
clearing and. dozing, $2000; with ‘an.  eatinnated: total value of the i im- 


provements of $10, 450. ‘Tt also stated that a cabin was “contracted Jast 


year’? at. $1500 but, had. not yet been built and. that its value was not 
included in the value of improvements. ‘The nature of the trade, busi- ’ 


it | ‘ness ¢ or: “prodiictive. industry. was given asa ‘ ‘resort, horse, boarding, we ee 
1 riding stables, and _.Conist. Company Headquarters.” ; pee 


The decision below found that although i it-was intent, of the appel.: on 
lant. to use. the 80- acre ‘tract for boarding horses, promoting : a riding 
stable and providing riding ‘trails for prospective paying guests and 


a for certain other purposes to develop’ a. recreational: area,. it. appeared pra 
~ from appellant’s own: assertions that other than slight use fora resort - 


: and construction company headquarters, the business was. ‘simply | pro- 
‘ ‘spective: and that’ ‘only. 10 acres would be the maximum amount of 


| acreage occupied : and needed for ‘the businéss which’ was in’ operation ee 


= prior to the ‘expiration of the 5- -year life of the claim. - Bis concluded : me 


-. that the prospective ‘business could. not’ be considered as meeting’ oe fe 
Tete requirements, citing 43 CFR 81.6(a), now 43-CFR.2213.1-2 (d).. 


The. ‘difficulty with the: appellant’s. position, as was noted in. the 


- decision below, is that he has not made an offer of specific proof to. 
oe dispute specific facts. mentioned in the decisions below. He has in. 
- this appeal generally asserted iisage and need for the entire 80-acre’ 
tract and he desires a hearing to delineate the exact acreage to which. _ 
he isentitled. The Bureau. did “indicate that.there were improve-.° ©. 


ments at various places throughout the tract but did not indicate which 


oe improvements could be those which constituted : a business, as 3 meshing,” Mice 
sn the requirements of. the act. - oa fas eae 
“The case: which is before tv us is ‘irigatisfactovy: cea as both ‘the; ee 
Bureau and the appellant are’concerned because of this: denial and oF 


os dispute. as to. the pertinent facts regarding occupancy and the’ inter- 
° pretations. which should. be drawn from those facts. which show some — 
occupancy. Therefore, a hearing in this case is desirable to clarify . 
whether. or, not. the facts of improvement and occupancy.are sufficient 
indeed to meet the. requirements ofthe act, and, ifso, the extent of the: | 
acreage which did meet the requirements. ‘Also, there. needs to. bea 
- determination as to whether the lake adjoining. the claim i 1s navigable, oS 


for it appears from the record that: ‘appellant’s claim comprises more’ : 


than. eighty rods abutting. the: lake,.and the act permite: an. nentry. to 


2 : abut only. eighty rods on navigable water. - nae 
: We may point out that. insofar as. the. decisis below: talents a Geer 
~_ there must: be actual Cecupancy se usé 8 for: the é purposed n mentioned in’ a 


7 80-748—65 2 


242 DECISIONS OF THE. ‘DEPARTMENT OF THE INTERIOR | {72 LD. 


the act: petars. purchase may be permitted, they. are correct, See 
Wilbur J. Erskine, 51 LD. 194 (1925). - They were also. correct: nm. 
indicating. that the. requirements had to be satisfied before the filing of 
the final proof, within the 5-year’ life of the claim, since. the 1950: amend- | 
ment. requires the application to purchase, with the required proof, to 
be filed within 5 years after the filing ofthe notice of claim. 0: 3. 
_ Accordingly, pursuant to.the authority delegated to the Solicitor by 
ae Secretary of the Interior (210 DM 2.2A (4) (a) 5 04 FR. 1348), 
the decisions appealed from are set aside and the case is. remanded. to. 
the Anchorage. land office so that a hearing may be held for the purpose — 
of resolving the issues stated above as to whether there were sufficient: 
acts of possession, and occupancy. in good faith to meet the require- 
ments of the act. of May 14, 1898, and, if: so, the extent of land so. 
occupied and used which may ‘be allowed to the claimant. If need be, 


there should also be appropriate, action taken. regarding the question 2 


as to. the validity of the claim or any part of the claim with respect _ | 


- to: the question of. whether. the claim abuts navigable: water’ and may — 


be in violation of the act insofar a as the proviso forbidding a claim 7 
| of more than. eighty rods i in such, circumstances Js ; concerned. ts 


 Enyasr FE ‘Hom, — Owe ee 
"Assistant Solicitor. ae 


"PETER PAN SEAFOODS, INC, 
oN, 

, WEA SHOE 

4.30280 eo 8 ume %, 1965) 


‘ — and ‘Protests: Generally_Rules of Practice. ‘Private Contests 

_ Alaska: Trade and Manufacturing, Sites—Soldiers’ Additional Home- 

: - steads: Generally : | - es a, has 

: A. private ‘contest against a trade and manufacturing site claim ‘dennot nS 
“de instituted. bY a'person seeking a pr eference right of entry pursuant to the 
“acts of May 14, 1880, -or March 3, 1891, ‘since those acts relate ‘ed to con- : 

* tests against homestead and desert land entries, 

Contests and. Protests: -Generally—Rules of Practice: “Private: Contésts— 
- Alaska: Trade and Menufacturing Sites—Soldiers’ Additional Home- 

steads: Generally. 

~ 1 Note that :the Bretine case "followed. rulings Imade. waidee an Peaplien act, section 12 of 

the act of March 3, 1891, 26 Stat. 1095; authorizing purchase: of lands by one ‘in pos- 
session of-and occupying public: lands in: Alaska for’ the purposé' of ‘trade or manufacture,’ 


-apd held that the 1891 act was: substantially - similar. to the 1898 ..act insofar as the re- 
quirements. of occupancy and use for the purposes. stated in the acts, It is clear that in - 


7" gases under the ’1891 act! the: ‘Department: did-nét permit a‘claimant to. obtain ‘more lands ae 


. than were: actually improved and. used for trade. and manufacture... See. John G. Brady, 
26. L:D. 305 (1898), and cases cited’ therein; Alaska a Improvement 00., 27 LD. 451 1 (1898) a 
Price et al. v. Moore, 30. LD. er (1901). e ; 
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- ‘private contest: against a trade: and manufacturing site. aa ‘cannot’ pe 

_instituted by. a-soldiers’ additional homestead applicant not. claiming present a 
be title to or an interest. in ‘the land. involved; however, the defective contest es 
cme may be considered to be a protest: and adjudicated accordingly. aon 

"Alaska: Trade and Manufacturing Sites—Soldiers’ Additional Homesteads: 
Lands Subject to : 


“When notice of location of 3 a trade and manufacturing mite claim | ios pear | : 


- filed and subsequent thereto -a soldiers’ additional homestead. application a 


_is-filed for the land, and the trade site applicant admits that he has made. 

> Ne. improvements on the land or done. anything else in furtherance of estab- 

7 - lishing. a trade and. manufacturing site beyond filing a notice. of location, no 

- right to the land. has: been: acquired ‘by the trade and manufacturing site - 

applicant, and the land is properly subject to the ‘Alling. of the soldiers’ 
‘additional homestead application. aes 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


“Peter Pan Seafoods, Ine.,. has. appealed to the Secretary ‘of her 
Interior from:a. decision of the Division of - Appeals, Bureau of Land 
Management, dated. J: anuary 24, 1964, which’ affirmed.as modified an 
7 ‘Anchorage, Alaska, land office decision: dated May 8, 1963, summarily. - 

dismissing appellant? s:contest.. complaint No. 1658 neeinist the Alaska 
trade and manufacturing site claim of William Shimmel on the ground 
that no authority exists for a private party. to initiate a contest aealist 7 
an Alaska trade and: manufacturing site claina.2 ae ms 

The Division of Appeals affirmed dismissal: of the, contest::« on: the ; 

‘same ground. It then proceeded to consider the complaint as a protest. 


and dismissed it.on the ground that, since the trade and manufacturing . » : 


site claim was recorded, a prima: facie. valid entry on the land had been: . 
established. and-no subsequent application for the land-.could be filed: 
It: therefore rejected: the soldiers’ additional homestead application. 
 filed-by the’ appellant subsequent to the filing by. William Shimmel of © 

hisnotice of location of his trade and mantifacturing site. It held that 

~ the land: within Shimmel’s claim is not: subject to further application . 
‘or-entry unless and until his claim is canceled, after investigation into 
his compliance with the settlement. provisions of the trade and manu- 

facturing site law, 80 Stat. 418 (1898); 48 U.S.C. § 461 (1958). : 

The appellant contends on this appeal that it was vated te oe 

-acontest against Shimmel’s-claim. ? ee 
The Department’s regulations provide. that a private contest may 
be brought by any person (1): “who. claims title to or an interest in 

land adverse to: any other person claiming title to or an interest: in 

7 such land” or: 22) “who. seeks to: pues a ) preference right pursuant 


1The ‘Tand office ‘aacigion also noted that there was an ‘iewue as to whether: a corpora- 


' Hon-is a “person” capable of initiating ‘a contest under 43 CFR:1852.1-1 but did not’ rule .- 


' on this' issue, because of the manner in’ which it disposed of the case. ‘The Division. of 
- Appeals decision ‘held that a. corporation is a proper party and peryneoualy: stated that 
the land office: decision had held: to the pater g ; : 


* 244 "DEGISIONS OF: THE DEPARTMENT OF THE INTERIOR \72. LD: 


* to-the act, of May 14, 1880, as amehded (48 US.C. 185), or the act of © 


March 3, 1891 (43° US. C. 329) * #443. CFR 1852.1-1. Because 
. appellant stated in its contest complaint that it was seeking to gain 
a preference right on. the land-in Shimmel’s claim, the Bureau assumed 


~ that’ appellant. was.seeking to: qualify « asa contestant i in category (2). ee ae 
: Sinée the acts of May 14, 1880, and: March 3, 1891, cited in the regula- 


«tion, provide only for a preference right-of entry in ‘the case of contests : 
_. against homestead and desert land entries, the Bureau correctly held 
that, appellant could not qualify as a contestant in category. (2), 


. . However, it. was error to dismiss the contest without Ancien 
whether appellant qualified under category (1). As'to this, the regula- 


2 ion ‘permits a contest to be initiated only by a person who claims title ee 


__ to or an interest in land. This-means the assertion. of a present title to. 
Or a present: interest in, land and excludes one who, like appellant, is 


eo merely seeking to- ‘acquire “title to land. “Compare ‘the former regula- 


“tion, 43 CFR; 1954.rev., 221.1, ‘Accordingly, appellant. ‘was not: guali- 
fied as. a contestant: under category: ays SO ae its. contest: pues tae 
_ was:properly dismissed... | : 

~~ Nonetheless, ‘appellant's’ defective contest: “gomplaint n may be. on | 
- eideued: as a protest: (43 Cae 1852, 1B) against: Shimmel’s claim aoe a 
will be adjudicated as such. » 


The record shows that on eee 15, 1961, Shae fled ith. ihe oe 


~~ Jand oflice his notice of location under ‘the trade and manufacturing 


_ site law, as required by 43 CFR 2213.1-1(a), indicating that settle-- 
ment or occupancy was: made by. him July 29, 1961. . On December 19; — 


eo | 1962, appellant : filed:ats soldiers’ additional: éineatend: entry applica- 


tion: for’ the same: land: Item* 4 of that application-stated that the — 


land “is unoceupied;: unimproved, and unappropriated by any. per- “a 


son:*.* * other than myself.” On Mareh:8, 1963, the appellant filed 
its contest complaint. against: Shiminel’s claim; paying: the requisite 
fees on March 12, 1963, which is taken as the date of initiation of the. 
contest: The complaint alleged in part that” Shimmel was, not. on 


ee August: 15, 1961, when he filed his location notice, actually using and ao 
occupying ie Tand for trade or manufacture, that he had placed no 


improvements on the land and that he had made the location asa site - 


2 for a prospective business, which he had not established. The appel- . 
 Jant alleged that it, not Shimmel, was occupying the land on | EnatS 1, - 
: 1961, and prior and subsequent thereto. eds Lat 


- - Shimmel, in his answer to: the coniplaint on aon) 8; 1963, ‘sated | 
_ that he had “been on.the property many times” but: admitted that he . 


i had not yet moved any. buildings or ‘supplies onto the. “property because - - 
of lack of access and that he had not. yet begun any business on the ~ 


7 : advantage but would have to get access s to it atall times. 


_ property. He. stated that. he. intended. to-use. the Property. to. good: - 





: = “PETER ‘PAN SBAFOODS,, “INC: “Oe ‘WILLIAM ‘SHIMMEL QAR 


‘The ‘Departaitt has sérsitently 1 held ‘that thi: sright to: acquire: a a , 


“trade.and manufacturing site 1s limited to land whichis actually occu 


pied: and. used for purposes’ ‘of. trade and manufacture and. that an 


: application for a prospective business site’is not within. the law. — 


iy Wilbur J. Erskine, 51-L:D. 194 (1925). The Department has specifi- \~ 


_ cally held that the'mere filing ofa. notice of location of a trade‘and. 


~. mnanufacturing site claim, without: nore, does not: create in the one. 


filing an ‘interest: in the land.as. against: a subsequent applicant so as . 
to subject the: subsequent application torejection.. Loran John W hit- 
_ tington, Chester H.:Cone, A-28823 (August: 18, 1961). Since by his 

own admission Shimmel had done nothing other than to file his notice 


of location and. to visit the land, without making. Any. improvements. Ss 


or commencing: any. business’ on the Jand, ane application. for 
the land was properly filed:. , 


Therefore, pursuant. to the authority: délogiited té the Solicitor: be vee 
7 the Secretary. of. the. Interior (210 DM 2:2A:(4) (a)5 9A FR. 1848), 0 | 


the decision’ appealed from.is affirmed: to the extent: that. it. dismissed. 
appellant’s contest: complaint but ‘is reversed to the extent:that it re- 


; jected: appellant’s application’ and the case:is remanded for further” a 


. consideration of itera soldiers’ tiie homestead application. am 


~ Wansit F. Hom, - pe : 
. Assistant Solicitor. one 


_WESTLANDS WATER DISTRICT CONTRACT 
CENTRAL VALLEY PROJECT, CALIFORNIA— 
EXCESS LAND LIMITATIONS | 


Bureau of: Reclamation: Excess  Lands—Bureau of Reclamation: Jo 
-able Contracts 


“Under. section 46 of ‘the act ‘of May 25, 1926 (44 ‘Stat. 649, 6503 43 U. 8. C i 


a ., 428e) ‘the Secretary ‘may: allow purchasers of lands “whith are excess or 
fe: ‘which become excess. “upon ‘the purchase ‘to execute. recordable | contracts - - 


. “for the ‘breakup of such lands after the execution of a water service or : 
repayment contract, but only: with respect to. lands. which are excess before 
. the. initial. delivery of water to. the ee block ‘in which the: OxCERS, os 

~ Tand: lies : : 


— M8618 3 distinguished 0 and limited. fagm Aue ee he 


ne To: “Reotinan Sauteinon, Savsancinino; @axtromnci . 


- Supsecr: Westianps Water Disrricr Conrracr,, Conran Vania oe 


PROJECT, Caxtrornra—Excerss: ‘Lanp Lamrrations. » 


By letter dated June 4, 1963, to you, the Manager- Chief Goucl. 
Westlands Water District, requested our opinion as to whether ‘persons 
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who purchased lands. subsequent to the execution of a water contract. . 


_ with the District, but: prior: to the date of initial water delivery, will 


be: eligible to receive water for such after-purchased lands as are | 


- €Xcess- In: their hands by executing recordable contracts. “The question 
was. asked in: reference both to’lands which ‘were excess at the time 
of the execution ofthe District ‘contract and. to lands which would 
become excess only in the hands of the purchaser by reason of having 
been: purchased. subsequent. to: the éxecution: of: the District contract. 

- The basic question is whether: such lands are excess within the meaning - 
of the term “excess” as used in the third sentence of section 46 of the 
. Omnibus Adjustment: act of May 25, 1926. (44 Stat. 649; 650; 43 
© U.S.C. 4236) so that the owner ‘thereof. may execute a, recordable con 
tract for the sale of such lands: and:therefore receive water. . 
. After careful consideration .of the facts in respect ‘to Westlands 
: Water District and the applicable law, I have concluded that the Secre- 
tary has discretion to declare such lands to be eligible in the hands of 
on the purchasers for the execution of a recordable contract. ; 
. . Factually, it appears that even though a. water'service contract ath 
the Westlands Water District was executed'on June 5, 1963, anda dis- 
‘tribution: system construction contract’ on: April 1, 1965, it-is unlikely . 
‘that water will become available through the distribution: system for — 


- the district earlier than 1968. It is not likely that the system will be | 
totally finished. until 1972, There i is, thus, a period of several years 


‘during which project’ benefit will not, in fret; be available in the West- 
‘lands Water District. 

_ Section 46 of the Omnibus Adj ustment. ‘Act of 1926 states in respect 
of recordable contracts that FR TG fsuch} excess lands so held shall 
receive water from any pro] ject or division if: the owner thereof shall 
_ refuse-to execute valid recordable contracts * .* *.” In, Kings and 

. Kern River Projects, 68 LD: 372 (1961), a distinction. was: drawn be- 
tween those excess lands which were: considered. to. be. pre-existing, 
with which the recordable. contract provision ; of section. 46 deals, and — 


_ the. so-called: coalescence of holdings. ‘The point of distinction is the 


‘date.of initial water delivery. The prohibition on coalescence i is effec- 
_tive only after. water delivery.+’ See also id, p.. “996, n. 63 and 374 
 “¢syll). Adherence to this distinction will more readily bring about - 
a principal objective of the excess land provisons of Reclamaton. law—_ 
the breaking up of large units into family- -sized irrigated farms. ‘The. 

| placing of. excess lands under: recordable contract 1 is the initial step in 


1 Permitting recordable: contracts to be. executed: for excess lands’ acqilired :to” the date es 


of initial delivery. of water has no effect upon the anti- -speculation . provisions of section. . 

_ ,46-.because’ after,-the. execution: of-a; district contract; any. lands which ‘fall into the: ate: 
‘gory Of excess at any time’ are’ subject. sale only . at a. price fixed, ‘by the Secretary on 
the basis of enpralsal:: ; 
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belkin up > lige land- ‘aoldings into” faiily farms. While Ane fact 
obviously cannot serve as an excuse for establishing an eligibility. date . 


not authorized:by. law, it is nevertheless a relevant factor in consider- = he 
ing which: rater pretation will: best: comport a the statute’ ‘Ss Patmos = 


lying objective. 


This conclusion 1 is siippotted a ae by the: fact t that the / United States a 


could defer execution of a repayment (or water service) contract, under 
~ section 46 until.it is ready to deliver, water. In such a,case,, obviously, 
the cutoff date for determining for what. excess land an owner may — 
sign a recordable contract’ would be the water. delivery date. That. 
_ repayment contracts are in practice entered into earlier i is because of a, 
- policy of the appr opriations committees of the Congress, strongly sup-. - 
_ ported by: the Commissioner. of Reclamation and the Secretary, that — 
expenditure of funds for. construction of single purpose irrigation | 
facilities should have the security of a firm water,user repayment com- 
mitment in:the form-of an: executed contract. See'the Statement ofthe . 
Managers'on the Part of the House included in the Conference. Report . - 
onthe Public Works. Appropriation Pa 1957. oo Ae: ‘No. 2413, 
84th Cong.; 2d Sess.,:June 25, 1956). | 


is We do not. believe ‘that, on its: facts, Aoting. Solicitor’ 8. opinion, MM. : ee 
366132 dated July. 18, 1961, Lands Eligible to-be Placed under’. - 
Recordable Contracts” is inconsistent with this opinion.. In M-36613; ; 


the Acting Solicitor held that recordable contracts were not available 
in respect to lands voluntarily. acquired after the execution of. the 
governing water service or repayment contract.and which were excess. 
in the hands of the purchaser... In that case it- appears that water was 
_ available and that initial deliveries had been made prior to the time 


the questioned transfer. of land. took: place. Therefore, the decision 


therein. was correct in relation to the “facts of that. case, but the state- — 
- ments made therein should be given no wider application. . She : 
In’ Westlands Water District,.on the other hand, the concern is with 


re Jands which are excess, before, the initial delivery: si water even if they 
~ donot: remain in the same ownership, and which :are subject to sale — 


-at an approved price while excess..during the period of time before 
initial deliveries of water to the irrigation block. “The recordable con-. 
tract, when. executed, carries out the fundaiental. objective of section 
46 in securing the breakup: of the excess holdings after-project benefits. 
have become available: I, therefore,-conclude. that: such iene in: thé . 
hands of the ‘purchaser are. eligible for recordable: contracts. : 


- Epwarp Wenge oe 
 Depny 8 oliciton. ‘ 


"268 LD. 433 (1961). 
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“Confidential Information—Public Reoords—Mining Claims: Contests 


» Reports’ of. examinations of : ‘mining. claims “by. Government examiners are aa 


: -) generally. considered: as: confidential intra-departmental communications and - 
'... will not be made available to mining. claimants ; however, in an exceptional 


: . case where the Government flooded the land in a claim before initiation of... 


a contest challenging. the” mineral character of ‘the flooded Jand- and there 
. @ppears ‘no obvious detriment to the public interest; the e reports will be made 
° available to the. mining claimants. PT ye ae 


APPEAL FROM THE BUREAU OF LAND. ‘MANAGEMENT 


Hetbert i. Blakemore, Barry. E. ‘Froman,. and. Margaretta Ww. 
: Marker have appealed.to the Secretary of the Interior from a decision . 
by the Associate Director, Bureau of Land Management, dated Jan- 
uary 7, 1964, denying a request made in their behalf by their attorney” 
for copies: of. reports made by Bureau. mining ae regarding the . 
_. appellants’ Little Papoose placer mining claim. | 3 
. An earlier request had been made: “by. appellants? ‘attorney: to: ihe 
Soeramenta land office for copies: of. maps, mineral. surveys,. reports 


-- and.other documents in the Bureau files relative to the Little Papoose. 


: placer mining claim for his use in ‘preparing a defense to a contest” 
brought: by the Government against the mining claim. . The charge 
made*in the contest complaint was that certain enumerated subdivi-. 


~. sions within the claim are nonmineral in character and should be 


excluded: from the claim. The land office informed the attorney that 
no survey of the claim had been : necessary and denied the request for . 
copies of mineral reports on the ground that it:-had long been the prac- 

tice of this Department to treat reports. of mineral examinations as ~ 


confidential and not open to public inspection. The denial was based | oe 
on a determination that the “disclosure of the record would be preju-. 
~ dicial to the interests of the Government.” 43: CFR 9.2.(a). There: - 


~~ after, a further request for copies'of the reports was made'to the Di- - 


-- rector of the Bureau, which was denied in the decision being appealed: — 


~ In this appeal, the appellants contend that they are entitled to see. 


the reports, that denial of their request would be an abuse of executive | pus 


privilege, and that the refusal of the Bureau of Land Management to 
release’ these reports to them is unfair and would cause them great 
hardship i in defending against the contest brought against the claim, 
‘in view of the action previously taken by. the Department with respect 
to this claim and the Tact that the land: has now been inundated by 
aay Lake. 
Because of the circumstances of this case, and without attempting | 
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to answer Sone apeumiens in detail, I foal that, tha. appellants 7 
may, without. prejudice, to. the Government, be. furnished with copies 
_ of the two reports made by a Bureau mining engineer respecting, the: ; 
claim which, to date, have been denied them. | 
The circumstances which lead to this conclusion are » theses: oie 
-- ‘By decision dated October 20, 1958, the acting manager. of the Sac- 
ramento land office declared that part of the Little Papoose mining 
claim. in the SEY, sec. 14, T. 34.N.,.R. 8 W., M. D.M., California (the .. 
| land which is now the eabieet of ‘the contest), to be invalid.on-the | 
- ground that the SE1, sec. 14. was included in Power Project With- . 
drawal No. 247 of: September 1, 1922, and that the records of the Sac- | 
ramento land office failed to- indice that the owner of the mining 


claim filed a notice of his location within one year from. August. 11, 


1955, as required by section 4 of the act of August 11, 1955, 69 Stat. 
683, 30 U.S.C. §:623 (1958). This holding was based on a Solicitor’s 


are opinion of October 30, 1957, 64 ID. 393. . The 1958. decision declared - 


that part of the. slat in the S14814SEY,NE14 sec.-14 (10 acres) to 
_ be a valid claim. The land office decision was affirmed on appeal to - 


_. the Director, Bureau of Land Management, by a decision dated July 8, 


1960 (United States v. Edward M. Sorenson et al., Sacramento 10-10. 
ete. yer . 
| However, on J july 14, 1960, the. United States ‘District. Court for : 
the Northern District of: California, in Frank IM eDonald Vi; Raymond 
R. Best et al., Civil No. 7858, held that the act.of August 1 11,1955, does 
‘not provide for. or authorize, the forfeiture of mining claims for fail- 
ure of. the claimant, to file notice of location in the land office: The... 
court discussed and disagreed. with the Solicitor’s. opinion ‘of Octo- - 


. ber 30, 1957. In a supplemental decision rendered on October 4, 1960, 3... +: 
mB. E, Burnaugh, 67 I.D. 366, the stole in the exercise of: his ae ; 


supervisory authority, said: 


Although this Department does not. agree with the court’s diigenpbeiation: of 2 
the 1955 act, the Department is accepting the court’s decision because the ques- 
tion presented has been. determined not to be of great administrative impor- 
tance.* In view thereof, the Solicitor’ s opinion of Deeper 30, 1957, will no: longer . 
be followed. 

Shortly thereafter, : on January 3, 1961, the Director of the Bureau : 
of. Land Management, vacated his decision of July. 8, 1960, and: re-_ 
turned the case record of the Little Papoose placer mining claim to_ 
the field for such further action as might be deemed appropriate i in. the 
“premises. 

It was apparently during the ntetral between the land. office, de: ¥ 

4 ‘These arguments are for the most part fully answered in United: States v. Tulius 8. 


Poster et at., A-28252 (January 25, aver) and in Appeal of Vitro. Corporation of ever Nees 
JI LD. S01 Asoe) . 
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cision of Oatober 20, 1958, anid the Director’ s decision of J anuary 3, 
1961, during which ‘petiod that part of the Little Papoose claim was 
oe corisidered to be invalid for failure to record, that the land in question 
- ‘was inundated as a result of the Trinity River proj ject. c 
The charge now brought against that-part of the claim is that each 


ee subdivision thereof is nonmineral in character and not, as appellants 
seem to believe, that no PIeONeRY: was made within the limits of the Le 


--¢laim.? 
Although the Doparaien holds, peneri lly; that ene of examl- 
_ nations of mining claims by Bureau personnel-.are considered as | 


| confidential, intra- departmental communications which. are not'to be — 


macle available to mining claimants, I have examined the. reports in - 
question. and I find nothing therein which it would be prsjedial to. 
the interests of the Government to disclose. ae. 
The Department i is now challenging: that part of the Little Pupoode’ 
_ claim which it: atone time held to: be. invalid on an entirely different 
_ ground and, in view of the fact that action by the. Government. has 
. prevented the appellants from making a physical examination of the , 
land at this time, it seems only fair that the appellants be permitted . 
to see the reports: made before the land was inundated. Thus, I be- — 
lieve that,-in view of the unusual position in which the appellants.are— 
placed by the bringing of the contest against these lands, after the - 
“lands have been inundated, no unnecessary, obstacles should be placed 
in the way of their preparing their derense, © f. Onated - ‘States v. 
Julias S. Foster et al., supra,in. 1d. 
~ Therefore, the reports ‘of Lewis ‘S. Zentner dated August 10, 1956, 
and October 7, 1958, relating. to the Little Papoose placer mining - 
claim, will be made available to the appellants, These are the only 


e ‘mineral reports that have. been made of the claim. ~ 


‘Accordingly,: pursuant to the authority delegated to the. Solicitor | 


by the Secretary of the Interior, 43 CFR 2.2(b), the decision of the 


‘Associate Director, Bureau of Land Management, dated J anuary 7, 

1964, is reversed and the case is remanded to the Buea of Land Man: 
- agement. for making - the two reports available for inspection or 
: Sonying a the es | a 


_Epwarp WEINBERG, | 
Deputy Sokettor. 


2.The: complaint states that the §4814SEYNDY, SeC. - sda was. deeded to the United . 
States: on April 25, 1960, and that that land is not involyed in the contest proceeding. 
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7 Accretion—Oil and Gas Leases: Lands Subject to 


Where. land is added by. accretion to a surveyed lot of aubite land riparian to a 
_ tonnavigable ‘body of water in which the United States has title to the bed 
to its medial line, and. oil and gas lease of the upland lot described accord- 
ing to the plat of ues covers. only the land i in the original lot:to the Heanee 
line, ‘ i. ; . 


Boundaries—Submerged Lands—Oil and Gas Leases: Lands Subject to. 


. Where a surveyed. lot: of publie land riparian ‘toa nonriavigable ‘body of water ° 
- is leased’ according to the plat of survey, the area covered by the original lot | 
"remains. in the lease even though part of the lot is later covered by water. 


" Oil-and Gas Leases: Description of. Land—Oil and Gas Leases: Applications: aa) 
. Description — ; ? Pr a ee ae 
Wheré a metes and bounds deserigtion in. an. oil: and gas offer ee to land 
applied. for as being ina river bed, but: the tract: described ‘as plotted on an: 
aerial photograph made part of. the offer, the acreage applied for. aud. the 
rental paid makes it plain that the land applied for covers some land formerly 
in the river bed but now fast.land as the result.of aceretion, a lease issued 
pursuant to the offer covers ‘the described acereted land as well: as the land :. 
still remaining in the river bed. 


“APPEAL ‘FROM THE BUREAU OF LAND MANAGEMENT 


Sian K. Vier sen, Jr., had ‘appealed to the Secretary of the Tntariok 
from a decision of the Divi sion of Appeals, Bureau of Land Manage- 
ment, dated’ May 2, 1963, which affirmed a New Mexico land office: 
decision dismissing his pr otest against the issuance of oil and gas lease. es 
New Mexico. 088586" (Okla. 5. effective August 1, 1960, as to certain 


lands allegedly i im. conflict with Viersen’s oil and gas lease New Mexico 


020990 (Okla.). Viersen’s lease was issued effective J anuary iL, 1959, 


i: pursuant to his offer filed September 8, 1955. 


_ Oil and gas: lease New Mexico 088586 (Okla.) is Cieny bala by 
the Ashland Oil and Refining Company (hereafter referred to as Ash-. | 
land) as to the lands in question here. It was issued pursuant to an -. 


offer filed March 28, 1960, by Cresap. P. Watson. Both leases were 


issued under the aiithority of section 17 of the Mineral Leasing Act of 


_-1920, as amended, 60 Stat. 951 (1946), and. as further atmeried, 30. - 


f USC. § 296 (1958). : | 
. Viersen and’ ‘Mahland both. requested of the land colfies that dies be 

a determination by this Department as to which of these two oil and 
_ gas leases included a tract of land, totalling 22. 95 acres, which had 
accreted to two lots shown on the. latest official plat of survey, approved 
- : in 187 4 as es me left bank of the Canadian River, Both lessees 
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allege that their ee inielidey this: tracty cient because his lease _ 
offer and lease describe the lots by number, and Ashland, because the : 
metes and bounds description of riverbed lands in its offer and lease 
includes the tract in the calls.. 3 
In order to resolve the legal questions (aioe by, appellant, the basic 
facts upon which both parties. appear to agree and .upon. which the 
Bureau’s decisions are premised must-be set in perspective. Appar- 
~ ently since the 1874 survey, when certain lots were shown as meandered 
along the bank of the Canadian River, the course of the river has- 
_ gradually shifted, resulting in the eroding away or inundation of some 
of the lots and adding an increase, by way of-accretion to other lots. 
_. Viersen’s offer and the lease issued pursuant to it described by legal : 
- subdivision the following lots: lot .4, sec. 17, lots 1, 2 and 3, sec. 19, 
and‘lot-1, sec. 20, T. 17 N., RB. 17 W,, Indian Meridian, Oldahoma, in 
Dewey County. The stated total acreage for the lease was 113.3 acres, 
which would be the total acreage of the lots as indicated from the — 
acreage shown on the survey plat of 1874. ..The land. office decision — 
indicated that-all of lot 1,°sec. 20, is completely | inundated and has 


| become river bed riparian’ to land not in Government ownership; that _ 


also because of inundation ‘and loss by. erosion lot 4, sec. 17, contains 
only 5.22 acres out of an original 26 acres (the lease as to that lot: has 
been assigned and designated as lease New. Mexico 020990-A, which is 


not in question here) ; that, likewise, lot: 1, sec. 19, contains only 10.5. 


acres out of an original 37.68; that. lot 2, sec. 19, has 12.1 acres out of 
an original 25.87, with .25 acre being added by accretion : and that, lot 
8, sec. 19, has had added to it by aceretion 22.7: acres io the original 
ll. 5 acres (actually the original acreage shown on the plat is 11.75 
acres). Thus the small accretion to lot 2 and the rather substantial 
accretion to lot 8 constitute the 22.95.acre tract in controversy here. . 
Ashland’s lease was issued for lands as they were described by metes 
and bounds in the offer and as pertinent here included a tract: desig- 
nated as “Tract 3a.” Before giving the calls of the metes and bounds — 
description which includes the disputed tract, the offer described’ 
“Tract 3a” as “an unsurveyed tract of land lying in the bed of the 
Canadian River riparian to Lots 1, 2, and 3, Sec. 19, T.17 N., R.17 W., 
Indian Meridian, Oklahoma.” The appelland has submitted a COpy of 


a private survey plat. prepared by the Sinclair Oil and Gas Company. 


showing the lots and tract in question here in relation to the original, 
survey ‘with the course of the river then shown and in relation to the 
present course of the river. Appellant has also submitted a copy of an. 
agreement which he and Ashland entered into regarding. the develop- | 
ment of the tract in dispute pending a final determination as to which — 
* Jease covers it, and in which he agreed that the lands deseribed i in his 
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uy fesse hich have ‘been: inundated. and which have bee included in oes 
Ashland’s lease, should-be allocated to Ashland’s lease. 


. _ The: Bureau decisions. held that, ‘Viersen’ Ss lease did not. include ae 7 
accreted lands because the. accretions: occurring after the 1874 ‘survey — 


: were .unsurveyed Jands, and an offer for unsurveyed lands. had to... S 
‘describe. them by. metes, and. bounds, citing. ee 43, CF Rie 


-  199.42(d), in effect when his offer‘was filed.? 3 ee | 

i Appellant. contends that. the Bureau. decigions. are: erroneous oe. a 
cause they ignore the general rule. of law with respect: to. accretions ae 
that has been widely followed in this country in the Federal and. State. we 
- courts. He quotes the following statement of the Supreme Court i in 


_. defferis v. East Omaha Land. Co.; 184 U.S. 178, 188 (1890) : 


a Be “Where a-water line is the boundary of a given: lot, ‘that line, “no ‘matter : 
how. it shifts,: ‘remains the boundary ;. anda deed describing the lot by ‘number 
or name conveys the land. up to such shifting water line, : exactly as it: does up: to : 

‘the fixed. ‘side lines ; so that; as: long. as the doctrine of accretion applies, the 

= water line, no sia hee how much. ‘it may. shift, if. named as the boundary, con- 

tinues: to be the Donnaary,: and a deed of the lot carries’ all He land: up to ’ the se 


me water, line. 


He then contend’ état: orn oe the: United States of its public 


~ lands bounded by. streams or other waters, navigable or nonnavigable,- a 


: made without reservation or restriction are to be construed as to their. 
~ effect according to the law of the State in which the land lies, citing 
Hardin v. Shedd, 190° U-S. 508 (1903). He cites:several cases involv- 


‘ing Oklahoma law on accretions, including Braddock v. Wilkins, 182... 


Okla. 5,75 P. 2d 1139 (1938), to the effect that the general common _ 
law male] is followed when a-conveyance of land by lot numbers contains ~ 
a stated number of acres within the meander line as it’ existed at: the . 
time of the government survey, and such a ‘statement as to acreage 
does not limit the extent of the grant, ‘but the water line remains the 
boundary and all accretions existing at the time of the execution of the 
instrument, are conveyed. » He.calls special attention to another case, 
Pasotem Petroleum Go. v. Cameron, 288 ‘F. 2d. 63 (10th, Cir. 1960), 


&> 1 The. record “shows: that the Géolbetent sueeay. by memorandum of September 7, 1961, — 
to the land office reported that. a productive. well had been established. in the. area and that 


*. effective ‘August 8, 1961; certain lands, including those involved: here, were added to the © 


West. Valley Center: undefined: known: geologic: structure, and that: the State of Oklahoma . 
Corporation Commission has established section 19 ‘described above as a drilling: ane a 


a spacing ‘anit... 


4’ Bhe regulation then ptoyided in: i pertinent part that.: : a 

“Bach. offer must deseribe the lands by legal subdivision, section, fowneliip, ana range, 
if .the’ lands are surveyed; and if. not surveyed, by a metes and bounds. description con-" . 
-nected. with a corner. ae the ecruble | zene _ SUEYESS by course and distance .* *.*," °19 FR... 
'9013.. : , 
By ‘The’ pertinent: provisions now: appear in: 43 CFR’ 3128; Bla). ‘and Pdeovides nee 

' “Ti the lands -have-:been- surveyed: under the. “public: land: rectangular System, each. Otte 
must describe the lands. by legal ‘subdivision, “section, .township, and range. «If :the lands: 
have not gees sO surveyed,. cack offer must describe the lands by metes. and. bounds .’ ek 
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hei reformation of an ‘oil aad gas a Tease between private parties was 
authorized upon:a showing that the parties had not intended accreted 
lands to be included in'the. lease, but: liad: made‘a mutual mistake of 


law. not knowing ‘that: under Oklahoma law the’ lease: describing a at 


legal subdivision : ‘bordering a nonnavigable: ‘stream conveyed accreted 


: ; _ lands by operation of law. “Therefore, he contends that ‘if these gen-. 
-.eral principles ‘with respect: to boundaries aiid accretions as stated in’ 


Jefferis v. East Omaha. Lind Co., supra, and Braddock v. Wilkins, 
supra, are adhered to in ‘this case, ie accreted lands became “ ‘surveyed 
~~ land’ by operation of law.” Hs states that the boundaries of lots 2 


and 8, sec. 19, have not ‘been constant nor have the number of! acres | 


| reriained the same because of the gradual change 1 in the course of the 

~ Canadian River, but that this does not.preclude additions to the lots... 

_taking on the “attributes of surveyed land.” He states that a prime 
effect of the operation of the general rule of law on: accretions is’to 


_ permit the description of accreted lands" by ‘reference to the legal 


subdivision to which they. have accreted. and. become. a part and” to. 
eliminate the necessity for. making what. would. amount to perpetual 
surveys as the process of accretion takes place. He states that the: 
accreted tract in question is surveyed land.as the term is intended and 
contemplated in the regulations mentioned above, and that: his offer 
and lease properly describes.it by legal subdivision. He contends that, 
in. any event, his lease description is better. than that in Ashland’s 
lease since ere | is an. ambiguity.in Ashland’s lease in that the disputed 
_ tract is generally described. as lying i in the bed of the river whereas — 
- the metes and bounds. description purports to describe it as upland. 
| In response, Ashland states that the authorities and decisions cited 
_ by appellant. are not in point because. the eastern boundary of the 


ke. . surveyed lots. in 1959 was the meandered. survey Tine and the disputed 


tract was unsurveyed public land. It refers to Item 5(e)- of Viersen’s 
offer to lease whereby ‘he certified that he had “described all. surveyed . 
lands by legal subdivisions. and ‘unsurveyed. lands. by metes and — 
bounds. e oebland refers. to the regulations cited by the Bureau and . 
contends generally that. the Bureau’s decisions are.correct.2.. ey 
-.. One point which must ‘first be clarified i is the question of the applica- i 
bility. of State law. which. the appellant. has: sugeested.: Hardin. x. 


Shedd, swpra, which he cites, simply followed the leading case, Hardin. : 
v. Jordan, 140 U.S. 371 ( 1891), which ruled in effect that here theo 


uplands adjoining nonnavigable water ‘bodies ‘have been conveyed by | 
the United States, the question as sto whether the patentee or r the State 


3 Ashland sigs contends that Viersen’ 8 notes of ‘sipeal was tok filea within 30 days after! 
service of the Director's decision:-upon. him.and that: thus’ the:case should be: closed. This 
- contention. is ‘fallacious :since the: record: shows that ‘the: Director's decision was served on 

Viersen:-‘on capes 9, One: hay notice. of = and: RENE fee: were, oe sean on au une 4 - 
1968: . movies : oe : ; : uf 
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has title to the water bed adj oining the uplands i is s depeiident upon. Stats sg 
Jaw... It is not clear but. it appears. that appellant thus desires State _ 
law to be applicable: in. ‘construing a. conveyance ‘under the Mineral Z 
~ Leasing Act. ‘However, construing * a Tease under that act isa different 
proposition from ‘construing the’ effect ofa patent in the circumstances , 
‘ obtaining i in Hardin. Vv. Shedd, supra, | because’ a, lease issued: under that . 
act does not give the lessee § ‘anything approaching the ‘full ownership | 
_. of a fee patentee, nor does it convey an ‘unencumbered estate ‘in the — 
minerals.” Boesche v. Udall, 373 US. 472, 478 (1963). In consider- 


“ad _ ing the applicability of particular State. ies as: affecting ownership ae 


interests in oil and gas leases. (1. , community “property _ laws with ee 


respect to acreage limitations and requirements upon lessees). this De- — 

- ° partment. has expressly held that the question whether title to Federal 
land has passed must be resolved by the laws’ of the United States, 
. for it is only after title ‘has passed 1 that property becomes subject to 

the operation « of State laws. Solicitor’s opinion, 64 LD. 44, 47 (1957). 


- Therefore, apart 1 from the: question. here of whether the ownership of i. 


“. the oil and gas ‘deposits 4 is in the United States, it is: abundantly . clear 


i that i in construing the extent of the area conveyed by a lease issued 


under the Mineral Leasing. Act,. principles of Federal law must. be. a 


applied.~ OL Producers Oil Co. v. Hanzen, 238 U.S, 825, 388 (1915), 


~- which viewed. Federal law to determine whether accretions to: Jerid. | 


were included in patents issued by the United States. Nevertheless, the > 


-» references by appellant, to cases applying Oklahoma law are ofinterest 


here for two reasons. First, they show. that Oklahoma ‘purports to 


-. follow the general common lag rule with respect to boundaries. Of. 
~ tracts bordering waterways: and, ‘the effect of conveyances’ of. such. 


tracts. Second, they. show that. a ‘grantee of the fee title-to lots shown. 


on survey plats as bordering rivers would be considered the owner of — 


the accretions. ‘There is thus no ‘question but that a patentee. ‘from. 
the United States would be considered under State law as the owner 
of the accretions. ? 
One ‘fact not: mentioned by. the. parties or: “the ‘Bareau but which 
is revealed by the land status records i is. that the two lots i in. question 
here, to which there have been, accretions, were patented on. September 
19, 1939, with the oil and | gas deposits reserved. to the United States - 
chee the act. of J uly 17, 1914, 38 Stat. 509, as amended,. 30 U.S.C. 


Se §§ 121-193 (1958). "There 3 As no. “information. in the record to show 


whether: or not the accretions. occurred * prior ‘to. patent. of the lots or 
after: or possibly constantly’ both’ before and. after patent. It ‘does 
: appear ‘that there is no likelihood that these accretions occurred before 
the’ survey and that’ ‘they. were omitted from: the ‘survey. because of 
error or fraud, ‘thus bringing into operation the. exception. to the: gen-.. 
eral. rule as given in “Producers Oil. Co.v. Ha anzen, supra, that where it - 
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appears that water aoeias: were non actually meandered because of 7 


_. fraud or mistake, the. boundary of a conveyance will be the meander a 


line, rather than the water. line, with the accreted lands being con- 


sidered as Federal. lands. . If ‘the general rule of the Jefferis case, 


- quoted supra, is followed in considering the patent, any accretions then 


i existing would be considered as: conveyed under the: patent. deséribing 


~ the lots, and the patentee would also take title to. subsequent, accretions 


to the Tots: “For.the. ‘purpose of this appeal, we shall assume and take : 


the position that the reservation. of the oil. and gas. deposits by the 


Ee ; United States applies to all of the lands which the. patentee acquired 
by virtue of its conveyance. from the United. d. States, either before or ~ | 


~ after the patent. . 
_ Before considering the effect of the oil ane gas oa which described ; 


the lots as legal surveyed subdivisions as did the patent, two further ae 
cases should be mentioned since they bear upon the. question of how 


“conveyances (patents) by the United States should be construed — 


~ where accretions have occurred after the survey of the lands but before | a . 
a patent. Ina Departmental decision, Mu adison:v. Basart, 59 I.D. 415 Ni 


- (1947), a homestead entryman entered and acquired patent. for. one 


e oS j surveyed . lot: containing 34.98 acres. However, | before entry was made co 
~ © and’ patent obtained for the lot, which at the time of the. survey had — 
is bordered" the. river, a substantial accretion had. formed of more’ than — 
+816 to. 4 times. that area, and the meander line was more than a. half . 
“mile from the river.. It was emphasized that the entryman was aware - 
of these. facts when he made his entry, yet he paid money only for | oe 


the acreage of 34.98 acres. It was held that, in these circumstances, 


‘i > the’ entrymian received what. he was. ‘entitled to receive and that the 


_. area, conveyed was confined to that within the meander. line. “Mention 
- was made of one of the reasons for the. rule using the water line as — 
the boundary, that a person who. stands to lose land by « erosion should - 


have the ‘opportunity to gain by accretion, but it was felt that: ‘this. a 


‘reason did not apply in those circumstances, 

The Madison v. Basart, case supra, was criticized by a Federal ae 
trict ‘court in United States v. 11,993.32 Acres of Land, etc., 116 F. 
Supp. 671, 677-679 (D. N.D. 1953), which refused to ‘follow if ites 


construing patents in somewhat. similar circumstances. - The court = 


attempted to distinguish cases relied on in Madison v. —Basart- (in - 
footnote 14, at.422) in-its finding that another so-called exception to 
the general rule that. the. water: line rather than the. meander ; line. 
governs where a ‘substantial accretion: occurs after survey but before 


patent, could be explained on. other. bases -and ‘involved: ‘situations ae 


_where other facts. were relied on as creating. an. estoppel or. waiver 
of rights, etc. . One rationale for: the dedision 3 in Madison v. Basart ; 
was s that the ruling i it made would. avoid the prohibition against the | 
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a making Of an. entry o on. n unsurveyed: lands, “However, this, ae over- aa 


looks the fact thatthe Supreme Court in the Jefferis case and:other. 


_ eases and this. Department before. that decision : (see :cases. listed in > 
» State of. Utah, 70 L.D. 27. ¢ 1963), with the appended. decision: by. the 


| ' Director, Bureau of Land ‘Management, dated. May. 31, 1961, at 31, aa 


~ on. page 35.) apparently. did. not consider. lands: which nave apercted — 
as being unsurveyed i in the sense that. the prohibition . against. entry” 
and. patent applied. With respect, to an argument that the accreted: 
lands are. unsurveyed,, the court in. United States. v., 11,993.82 Acres 
of Land, ete., at. 679, stated. that this must: .be “weighed. against. the ° 
, fact that. the. ‘general: area within which the tract: lies had. “been sur: 
veyed.” 2 It noted. further. that “Exactness in the survey of rivers. was, : 
as a practical matter, impossible; stability of -such.a survey, could not. 


= ; have been: contemplated. . Therefore, approximation. must. have: been 
2 the resolution intended.” In discussing the intention of the parties. 
eo the Court. stated that if there was any intent to limit the conveyances 


c by, excluding the accretions, this could easily have been done by includ- 


* ing the. words ‘ “without accretions” i in the. patents, but, since that was | 
hot done, in. view of the rule. of the J efferis case, and. because. it. ap- 


peared that the intent was that: the lands bordered. by. the river.as 


shown by the survey would be.conyeyed, the water line would. govern. > - | 


. rather.than the meander line i in rslekerEn a the extent of land owned . 

: by patentees. 

.. This leads to the. precise ; issue which ihe pies! has. rained.” as to. 
be whether the. appellant’s: failure to “describe the accreted ands: as 


ee unsurveyed lands with a metes and bounds description, precluded the 2 j ot 
-oil-and gas deposits i in. those lands from being conveyed: by the lease 
‘desonibing the lots which the survey showed as bordering the river," 


~The foregoing discussion shows that: except for those circumstances =. 
. where. by. fraud. or error ‘lands were: omitted from. a survey, or in’ 


= exceptional cases such. as Madison v. Basart where a ‘substantial 


~~ accretion. formed after survey but. before: the. conveyance, courts and. 


this Department. have failed to make: any. technical distinction as:to a . ; 
» the status of lands beyond the meander line of. surveyed lots, but have ea 
looked to the water ‘line as the boundary. . This application of common — 


law pr inciples to Tands. surveyed under our rectangular survey system 


~~ has as one of its basés the following oft-quoted statement from Rait- oo 
road Company v. Schurmetr, 14 U.S. (7. Wall.) 272, 286. (1868) = 


, Meander-lines are. run. in surveying: fractional: portions. of the public lands a. 


oo bordering’ upon. navigable | rivers, not as boundaries. of: the. tract, but for ‘the. =, 


“purpose, of detining the sinuosities of the banks of the stream, and: as ‘the e : 
medns of ascertaining the quantity of the land 1 in the: fraction Stibject: to sale, ee 


an which-is to be’ paid for: by the: purchaser. . 


»In prepare. the official plat: from the. field notes, ‘the meandér- line is "repre : : 
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Sonate as the border-line of the stiéam, and “shows; to: a - demonstration, that = 
~ the water- “course, and: not the’ ‘meander-line, as } actually: run on the: land,’ ‘is 

the boundary. - i ree i = 
~The purposes ‘ Sof any survey or ‘requirement. regarding land dacdtip: 
: ‘Hon are of course, to'enable the land to be readily identifiable and Bo 
to ascertain the quantity of acreage for: purposes: of ‘payment. The: |: 


rule stated above fulfills the first purpose since the water line or border 


‘line ‘of the. stream is a boundary which may be easily identified. The . 


second purpose is more difficult. to achieve when lands border streams — 


or other waterways which are constantly’ changing their direction, 
since rules with ‘respect to the ownership. of the beds of rivers and 
other waterways may depend upon various factors'such as whether | 
the waterway is. navigable or nonnavigable, whether the uplands has _ 

been ‘conveyed by the United States or not or some, other party, and 


__whether’a peculiar State law or the general common law rules are ap- 


7 plicable. Foran extended. discussion of rules applicable to the beds of 


. waterways ‘and to accretions and - the applicability of Federal or: 
. State law, see State of Utah, supra. Thus the ownership. of river- 


bed lands may or may not be in the owner of the uplands and conse- 


ey quently ne quantum of land he owns + will change with the course of 


the river. . 
The diltieuities this presents ‘have. ‘Beth ‘inentioned. Goris eo 


ae however, in areas where rectangular surveys | have been made, the 


~ meander line is not generally considered as run as, a boundary but, 
rather the waterway is considered. the boundary, it: is questionable 


whether the regulations requiring oil and gas lease offer ors to.describe. 


| unsurveyed lands by metés and bounds, and surveyed lands by legal : 
- subdivision should be viewed as not being complied with in a situation: : 
- such as obtains here. ‘The Division’ of ‘Appeals cited only the regu- 
lations i in reaching its conclusion regarding the limits of appellant’s 
lease. The: land’ office cited’ also’ an Acting Assistant Solicitor’s 


opinion of July 9, 1954, which, in response. to questions whether a 


“noncompetitive oil and gas lease offer for surveyed riparian lands - 


must be construed’ as’ ‘including -unsurveyed accretions thereto and 


- whether the United States could lease such accreted area. separately, 
- ruled that an oil and gas Jease: need not be. ‘construed as including | 
: unsurveyed — accretions and ‘that such. accretions should: be Jeased : 


a separately. 


The: appellant: contend: tee this is erroneous. The respondent 
| contends that the opinion is correct with respect to construing leasés 
and refers to certain cases cited therein, namely, Henry C. Frigg, 


ae A=17559 (October | Buh 1983), and. William. Erickson, 50 UD. 281 — 


(1924). Those cases and a more recent case, Emily K. Connell, 70 I.D. 
159. (1963), involved: applications for leases or permits dak the . 


ma ot June 30, 1965 . . 


Mineral iene Act for the beds andoriyig: bodies of: water. “Tt was 


aa pointed out in the Connell case, with reference especially to the Trigg — 


case, that the Congressional scheme manifested i in the:Mineral Leasing 


Act of leasing. oil -and.gas deposits ‘on a per acre. basis abrogates the | os 


applicability. of the doctrine of riparian rights of. uplands owners to | 
~ river bed lands, since an: offeror would get a tract of land larger. than ae 


_ that applied for‘and paid for.. Thus, the Department refused to accept a 


an ‘offer. describing meandered lots. bordering the Canadian. River.in 

Oklahoma.as also. ‘including river bed lands where the latter ‘were: mot . 
~described-.and rental had not been. submitted: for them. .: ere 

The concern manifested.1n: the Trigg, and Connell. cases, supra, is 

- that a lease or permit, issued under the Mineral Leasi sing Act-would 


oe convey to an applicant a larger tract than that applied, for and paid Se | 
for... Of course, this problem does not obtain in the facts of the:present 


case because it is.clear that the total acreage. charged to and for which 
rental was paid iby. Viersen: is-much more than the acreage actually 
existing in all ofthe. Jots applied for....Ashland contends that. this 
fact. has no relevance and, in effect, that the lease should not be viewed 
as. describing a whole tract: but, rathery that: each lot must be treated | 
separately and that. laws. applicable to.-accretions must be applied 
' where accretions have taken place andthe law.applicable to eroded 


- lands-must be applied where erosion. has taken place. It states that . - s 


_ the correct law as to-accretions here is that a lease for unsurveyed lots - 
along. a. ‘meandered river does not include. any accretions unless they 


were applied for and specifically. included: with a metes. and. hounds oe 


description. a 
~ The appellant, ¢ on ie other ‘aia contend | in. effect ‘that. the stab re 
lished principles. governing the riparian rights of the owner in fee = 
of an upland lot should be. applied to an oil and gas lessee of the same 

land sO vet the. accretion +0 it: Fenoue Pe considered esa of an within 


his lease. | 


-» Basic to: ‘this position’ 1s the concept that there’ are no tubstantial 
differerices between grantees of the fee (or surface) and an oil and 
gas lessee. » ‘Although there has been some difficulty’in formulating a 


| : ~ theoretical justification for the rule that accretion or reliction works 
“~~ a change in the. ownership of land, it' is ordinarily said to rest upon 


a belief that a riparian. or littoral.owner who bears the risk of. losing — 


all or part of ‘his land -by erosion: should be given the: benefit of any 2 


"accretions to: it. 4 Tiffany, Real: Property § 1219 (8d, ed. '1989). ae 


m * Tiffany | concludes, however that the: better view As’ ‘that the doctrine ‘of. accretion ig u 
~ not. a: rule..of: law, .in- which. intentions are immaterial, but a rule of construction, a. rule; 


” for the ascertainment of boundaries, that if the boundary of land is determinable with. _ 


reference, to. the sea or any. body or stream of water, the boundary is presumably intended < 
to-Vvary~ as’ the: water. ‘line? varies, ‘provided the ‘variation is gradual. Id. § 1220. 
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‘Antithedeally’ ther a. person. who does: hot stand ¢ to lose @ by ¢ erosion — 
ought not: to gain by accretion. ° : pe aioe 
‘One who owns or has the right to use the sirtace of land sutéiss os 
seo imiarkéd change in circumstances when his holdings gradually disap- i 
pear under water or-when new land builds’ up against the old. ‘To. 
_ the lessee of. mineral: rights, however, except for some: possible’ prob- 


Jems in- operations, it makes Jittle difference whether the’ surface over | 


the déposits he seeks is dry land, shallow water, or'the‘ocean. depths. 
He has bargained for yhinerals dean i in the earth, not land for farming 


or: building, and dry land or water above are of. relatively ‘minor _ : 


concern to him.: Thus, the justification for giving accretion to a Sur" 
‘ face owner does not apply to a. mineral lessee. Ste Enact 
There do not: appear to be any cases concerning: the exact ‘issue. 
-.. -Wiersen cites Pasoted Petroleum Coinpany v. Cameron, supra, as 
. holding that an oil and gas lease describing lands by legal. subdivision 
- conveys accreted land by operation: of daw. ‘It, however, was con- 
cerned with:the Oklahoma law and the cases’ ‘telied. upon by: the court, 

-tMhoreover, ‘all involved ownership : of the entire feo in the uplands. oe 
_ Braddock v. Wilkins, 182 Okla: 5, 75 P. 24-1139: (1988) ; Johnson:v. 
_ Butler, 206 Okla. 632, 245 P.'2d: 730° (1952); The inci and Chick: 
7 asa Nations v. Cow, 251 ¥: 24733 (10th Cir. 1958): 4 

“Although: there are apparently no. Departmental apeeia on “the 
poitit at issue in this appeal, the Department has a well established | 


~ rule. governing a related situation’ which. emphasizes the difference — _ 


- between fee or: surface dispositions and oil: and gas leases. Just as: the 7 
“right: to. accretions is one of the riparian rights of an upland owner _ 
so. too is his claim. to the lands. eee a Romievigahie pecy OLS. % 


water, for as has often been held: 


Under ‘the « common law, a er ant of land ‘bounded on a non-navigable 1 river By “oa 
a ‘grantor who owns to the center or thread ‘of the ‘stream. conveys ‘to the ‘grantee ae 
the land ito the center or. thread’ of: the: stream, unless the terms of the grant. 


and the attendant circumstances clearly denote an intention to stop at the® edge. eS 


or margin - of the river. _ Ohoctaw & Chickasaw Nations Vv. Seay, 235. F. 2d 30; 35 
(10th Cir. 1956), cert. denied, 352 U. 8. 917 (1956). cue 

When the Department first came to cansides the oan of oe . 

granted by prospecting permits of uplands: Tiparian to. ‘a, meandered | 
nonnavig able. body: of water, it held that: ane ; 


: - Ownership. by. ‘the Government of. lands. abutting upon. a ridandered 1 nonnavi- : 
4 gable pody: of water.carries with it the same rights with respect to the submerged: 


_ >. land. opposite thereto that: private ownership: does, and such rights: pass by. per-— 


- mit or lease of the Government-owned uplands as well as by patent ‘to such. lands. 
A ‘prospecting permit or permit | application, therefore, covering land abutting - 
upon a meandered onnevigpble eae of: ater embraces: the adjacent pcm tee : 


area, aswell as the upland. - a oe 
The lake. being thus. completely surrounded ‘by. tracts. covered, by patents and” 


“-9B1y eee eens e SAM TK! -VIERSEN, JRE a 2261 
per aan | June $0, 1965 ae pe ED pie Gan 


wads 


5 ee prospecting: pennit Or., applications: therefor whieh attach to: ‘the. entire ‘bed 7 


oe “! gennit for: any "portion of. ‘the lake bed : as: such. “Clayton Phebus, 48 LD. 128, ore 
181-182 (1921). Se ee er ie ie en eee ee 
A few years: ‘later the Dépatiment oonsideted ald: n application fo aor 
permit, to! prospect. for sodium limited to parts ‘of beds’ of several sma. I: 
nonnavigable. Jakes abutting uplands owned. by. the United: States. fb 









held : that so‘long:as the United: States owned. the: uplands. it. could ae 


“y issue ‘prospecting permits-and leases for lands below the meander lines © 


a Of nonnavigable bodies of water’ separate. ‘from the: upland. - “William = 
wee Erickson, “SUPTA.: ‘The decision, however, also repeated.the holding of. 
oP hebus, supra, that’ i 2 prospecting: permit tssued: pursuant. tio. the’ leas- 


ing act. of February 25, 1920,-supra, would edrry: with: ita riparian 

ae right: to "Prospect the. appurtenant, porton ‘at the lake bed.” ee 250: L. D. 

: ; at 283. ae 
2 The: ie time tha: ‘Deneeaien, ‘dzaiiihed ‘the: issue: ae itd: ie ean 
: Phebus and. Erickson: ce uae and ive t-queted: the ¢ case: eof He ey. C. see 
“. erg SUPT ay: as follows: Bee feces eae aie: 





oe From. ‘the general tehor of ‘ithe leasing’ act it ig beidedit that Congress ‘ahitelided. 
- that: ‘all operations under: oil and gas prospecting. permits or leases‘ should ‘be 


: eonducted upon'2 per-acre. ‘basis. Rentals are.to be paid by the acre; individual os 


‘ “applicants are limited to a certain, number of acres ‘on a known geologic strue- 
ture and to a certain number of acres: within. ‘the pounds of a particular. State. 
It is evident that it was: not. ‘within. the intention of Congress: that any per son 
whose application. called for a specific tract of land, including a certain ‘number 


of acres, should’ receive ‘rights: on any larger’ ‘tract: containing: a-great number 


of ¢ acres. Congress, then, has, in effect set-up a. scheme for the exploitation: of. 


public: lands containing: oil and. gas, which. of necessity exclides, the applicability e ca 


of the common-law cone pt granting | to. riparian. owners. rights § in, a. stream bed 
to the center thereof. se 





| Apparently. it did not accept ue disctrtive’ 3 in the, Trigg o case § as: that ee 
of. the Department, for ‘it. rested its decision: on. other grounds and 
- stated it was not necessary to. determine whether. the lake beds ‘were 
subject. to an. ‘application for, ‘prospecting permit. or. were. embraced 
in’an outstanding permit covering uplands by, virtue of Fipaeian, rights. Ae 
A.W. Glassford, et al.,56.1.D. 88 (1937). Ronee = 
Despite: this. ‘hesitancy the Department thereafter sidoted as. final 
~ the view that a lease of uplands riparian to Federally’ owned river, 
bed lands does not give the lessee any rights to such lands.: The Texas - 
 €0., et al.,, A-94562. (November 29, 1948); ‘Tloliman, Oil & Gas Leasing 
- onthe Public Domain,.27-28 (1st. ad: 1951). : | 
_ In a recent. decision ‘the Department reveiwed the pertinent ¢ cases 
~ and held: e : a 


That. quotation [érom 4 the Trigg case, euehel: elearly: answer's: appellant's rf con: =e: 
tention that the common law riparian’ rig hts doctrine should be applied to, Federal eo . 
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So and gas. lease offers, by showing, that the intent of Congress abrozates: ‘the 
applicability ‘of that’ doctrine tO ‘leases under the‘ Mineral Leasing Act. -Insofar 
as the Phebus case, ‘supra, and the Glassford Case, ‘supra, may imply: anything 


tO" the contrary, they“ are overruled. ° As in any: conveyance the intent of the . 


. grantor. governs what actually is conveyed. Appellant, in effect, construes her 
ae offer. ‘as one for the river bed. lands also since she cannot be: construing. 2. lease 
e which: has not been granted: However, this Department in applying the Con- 
-gressional scheme for oil: and gas leasing cannot accept ‘an. offer as- “including 
_ the riparian rights | to the river bed unless such lands. are ‘properly described 
“and rental is: submitted for: ‘the HEREARE involved. Of. ‘Sidney A. ae o C. 
Thomas, 64 1.D. 81 (1957). co ee ee Ea woe Petey as 

.. Emily K. Connell, supra, at 162°. ee Ba ee ae aoe 
’ From this survey it is plain that Bie Department has: eatefully 
considered the application ‘of the doctrine of-riparian rights to oil | 
and gas permits and leases: under. the Mineral: Leasing: Act: and. has 
concluded that, at least for river beds and. other bottoms under. non- 
navigable bodies of water, the intention of Congress that a. lessee 
Should receive only a specific acreage is so: dominant that. there is 


ne room for the common law doctrine of riparian. rights. 


The issue, then, is whether the same considerations: apply to: lands 
accreting to upland lots... It‘is our. opinion that they:do. For example, | 
the acreage of the upland lot:as shown on. the plat-of. survey is fixed 


and the rental due. can ‘be computed accurately and definitely. - To eae 


hold otherwise. would be to introduce unnecessarily a factor of un-— 
Ls certainty into a situation amenable to. one, straightforward 
disposition.’ . 6 >: 
| Furthermore, it is 8 questionable whether ine doctrine: of: accretion 
ought to apply. to lands riparian ‘to: a nonnavigable pody of water 
3 where the ‘title of the upland owner extends to the medial line of the 
_ river or stream. Where the uplands abut a navigable body of water, : 
. the United States does not own the bed of the river and Jake and it: 
must. determine, in. accordance with the ‘rules’ relating to aceretion, 
whether the accreted land passed. with the’ Tease of the upland « or, for 
one of the reasons stated: above, did not.’ In this situation the water? S 
_ edge is ‘the limit of the United States ownership and the extent of its 


: : ‘ ownership varies with the changes 1 in the water boundary. ‘Therefore, 


is and newly added to United States jnrisdicton, goes with the up- - 
land or not. _ 

For lands bordering poauvibeble waters, the ‘Situation: is quite 
different. Here the limit of United States ownership i is not the water’ S, 
edge, but the. medial line of the stream. _Aceretions (or relictions) on: 


_& Aecord: Geieace, Inc., 6 al., “A-29195 (ine: 10, 1968). - : ag : 

6 This is ‘the conclusion reached . in.a memorandum of. the. Acting Assistant Soliettor, 
Bureau. of: Land Management, “Leasing: Procedure. in. cases: involving: accretions to: ri- 
. parian ‘public lands,” an, 9, 1954, for accretions oegurring along. the Mississipp1,, River : 
_ in Louisiana, ~° 


eo coke : “SAMEoK! *WIBRSEN, JR 208 get ee. 2686 
Se, & oe June $0, 1965 ~ ater : 


. the hore line aioe no. 9 change i in. United States sree milégs the ces 
-- medial line of the stream: is changed.: “Thus: the: lands added to or sub-. | 
_ tracted from United States ownership are not, on the water’s edge. but. 


thoes, under water at midstream. 


- It has been recognized | that the. doctrine of accretion’ is not loeienlig ay 


applicable. to a riparian.« owner. whose title extends to midstream. One. — 
. leading text states: : ca 


uae ® * * On the other hand, if the owner of the bank. or alors, ‘does’ own the bed a 


of the stream or. body of. water, Or any part thereof, any vertical addition to the 


ie ped, “whether or not. sufficient i in depth. to appear. above the water,. belongs to him, a a 


‘not by reason ‘of the doctrine of accretion, but: because, his ownership extends. 


upward. as. well as downwards, as it does in ‘the case of land absolutely disas-. 2 
- sociated from water. -In other .words;: ‘such new ‘land belongs to him. merely .- 


because it is within the boundaries: of his land, the limits of his: ownership. *. *°* By: 
- Tiffany, Real Property . § 1221 (3d ed., 1939), cited. in phiee Irr. Cee v- Bailey ; 
et al., 111 Utah 402, 181 P. 2d 215 (1947). ies 


- Since the United States: leases nang dance ee ‘froma 


- the uplands and since for leasing purposes. there is no apparent rea- 
son to give.a lessee of the. uplands any riparian rights (access to water 
_ is unimportant; for nonnavigable streams), the reasons for the rule 


that. the water's. edge, not. the meander line, i 1s. the: limit of the con- 


‘% veyance do not apply. 


-» In other words, the meander line for. nannecimable Kodi of water 
‘is not. the dividing line. between land owned. by the United: States — 


and land owned .by others... The ownership: of: the accretions is-no. | 
-issue because the underlying lands: already belong to the United States.. ~ 


_ For leasing purposes ‘the meander line’is. simply a line between. two 
tracts of land owned by the. United. States.and there.is‘no-reason to ~ 


- hold that. any lands beyond. it: pass with a. lease of the tract-it borders. ~ 
A lease is to be distinguished.even from a: disposition of the surface. 
_ There the rights to the submerged lands pass from the United States - 


with. a grant of the upland unless the grant specifically provides other- -. 


wise so that the United: States retains: nothing. 'Therefore.to:hold | - 
_ that-the meander line is'the. boundary ina surface disposal case would 
have consequences quite different from: those involved inthe leasing. . 

_ situation. “If; in a surface disposition, the meander line were held to, 


be the boundary there would be narrow strips of land’ loft for.disposi- 


~.<tion which. would. be: meaningless for. purposes: of the surface acts. 
_ Since’a lease of the upland, however, carries with. it no right to the 
> submerged lands, which remain inthe United. States, it:séeems desir- _~ 


~ able to treat. the meander line-as the boundary. line between two parcels . 
of land belonging to the United States. ' Whatever narrow ae io 
“remain would-be leased’ with the river bed. . | a 

In fact, since an applicant for the river bed would of nevessity hive - 
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en ct oi ae ees Degen ee 


ufo tie » his deseription is. the meander corners, » which, would zona one | es 


SR ee 


ane to ‘Agaakibe + river ‘bed: ‘ands withoubatsluding & gome “fast Tania 


“Finally, there ‘is ‘another: advantage’ to’ ‘treating’ ‘the medion line’: as’ 
‘tis limit of upland acreage covered. by: a ‘lease “bordering ona ‘non- 
navigable body: of water. It'reduces'the number of changeable bound- 
varies.” Since the limit of United States ownership-is the medial‘line — 
of the stream, the extent of the land owned by the United States varies » 
as the medial! line shifts. Thus: dispositions. of land extending to the |. 


‘medial line cannot help, but’ increase and decrease in: area as the: niedial fe 


— Tine’ fluctuates. “But, as we ‘have. seen; “the meander line met rely. sep-- 
arates: two tracts of. land owned by ‘the United States and. the leased. 
tr acts,, upland and. submerged, sharing. it-asa. common boundary, need - 
“not alter-as land’ aceretes or relicts: -It-¢an remiain.a-fixed’ boundary 
at least wntil ‘the: former medial line of thei river shifts'so' far towards 
- formerly fast land that it impinges on ‘the original meander line. In 


other words, if the meander’ line, ‘as ‘well as. ihe médial line-of the 


stréain, are both shifting bovihdaries; ‘then the: submerged. land tract. — 


“wil have boundaries: varying ‘on wor sides and -the upland tract, one 
 wandéring - margin.. On the: other hand; if: the: meander line is’ held 7 


to ‘be ‘a fixed bonadaty only ¢ one: eh of one: tract 1S' subject: to : 
variation. Ee 


Tt is intéresting to note that: Louisiana: has’ adoptad: by stitiute the eee 
rule that changes j in. ownership of land or water bottoms due to‘accre- me 


‘tion ‘resulting: from the action ofa navigable stream, ‘bay: ‘or lake shall. 


~~ -not- affect any existing oil, gas: or mineral leasé: covering such land or. 
~ water bottoms, but thatthe new. owner shall: take the-same- subject to — 
~ the mineral’ and: royalty rights. ofthe lessors and lessees. "9 LSA=RS. 
1151 (Supp. 1963) ; BAe Sumer Oil: and oS 1965: ‘Supp, + SEC. - 973. 2 


oF (Perm. ed. 1951). 7 
A corollary of the Cenolision! that: a Tease of an. 1 iplaiha 6b does nét: ) 


. -carry-with it accretions. accruing: thereafter-i is that the acreage going . : 


_. with a lease of an upland: lot part’ or all’ of which has been washed, _ 
away by reliction sincé the date of the. survey consists of the: acreage 


zi _ shown on the plat. undiminished ‘by the: encroachment of the water. 
So long as thé title to the mineral: deposits’ i is in ‘the United States, 


an oil and gas ‘lease of a lot carries with it’ the acreage shown on the — 
plat of survey regardless of. whether the ‘river: has moved onto it or * 


away from it. Of course, if a prior lease of-the-river by metes and. 


. -bowinds ‘encompassed a portion. of the former fast land, a- subsequent : 
~~ Jease- of the: upland by. Jot: ous: not override the: area oe by the c 


: prior lease. : ef 
. This: conclusion works no o hardship ¢ on: the lessee of F the upland lob. 


i BOB 


© 251]. 6" fknie Te oo SAM iK ‘VIERSEN; oo 
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| He ‘gets wae ‘ha paid for, his lease. acreage: is, mich less subject, to 
-variation, and histtitlei ismore secure. sane ye 
. In essence, it is our view that the doctrines it's accretion and reliddioa . 
| are not desirable tools for determining ‘the, coverage of oil and gas 
ish leases. of riparian, accreted, and water covered lands where the entire: 


oes area is owned by the: United. States and that, they” are pertinent: only. 


se when they « affect. a a boundary between areas s owned Pye the United States 2 
and others. os ; m, 
Accordingly, ‘Viersen’ S see aa Sor include: ‘the accretions to lots ! 
2/and 3, Sec. 19, but it does cover ‘the portions | of lots 1 and 2, sec, 19, 





; lot 1, sec, 20; ee lot. 4, sec. 17, which are now part of the river. bed so 


Jong as ‘the median, of. the river has not. encroached upon them 7 ‘and 

so. long’ .as. the, oil and. 28, rights in ‘them © remain in | Government 
a ownership... nee , a eo ae 
“ here remains ‘Vierseni’ 5. ‘Contention ‘that: “A dhtand’s” “lease ‘covers. a 
: only, lands i in ‘the river ed and cannot. include accreted lands because, a 
while the accretions. ‘fall within the metes and ‘pounds set out in. the 
- lease, ‘the description. refers to’ “Tract 3a” as an unsurveyed tract of 





land lying in the bed of the: Canadian River riparian ‘to Lots 1, 2 and | 


8, Sec. 19,-T.17-N., Re 17 W., Indian Meridian, Oklahoma” (italics 
: added). Wiersen: argues that underlined phrase.limits the area applied 
~ 2 for only to lands i in the river bed and excludes by its terms other 


lands within: the metes and bounds desoription. which are not in. the Eos 





- Tiver bed. 


Watson’s- offer, however, in.item 2 desaibed the land apehee: for. js i 


as “Tract 38a: *.* * as: described by metes and bounds i in Exhibit ‘A’ 


a i attached Heieto and: ‘madé part’ hereof, ‘and plotted on aerial photo- es 


cs ezaphs CTX-2T-83 * ** submitted herewith.” 





~The’: ared: plotted 3 in: the photograph as. ‘Tract, 3a includes the ‘accreted: ast 


lands id 
| statement that the acreage im Tract Ba amounts. to 99. 60. acres, more ~— 











om The parties nececiene fo: the antec: ig: snot: binding: on, thie Depanniext: rae 
“8 As stated: atthe outset of this decision the land office has. ‘indicated. that all of: lot’ 1 


“Furthermore: the metes and bounds description. ends with the 


sec: 20. has: been ‘inundated and has: “become: riverbed. land riparian:.to: Jana: not: ini Govérn- ~ 


ment: ownership. and: that..the:major: ‘part. of lot, 4;: :sec, [17),-has- -also: been: inundated, - , The 
case’ files. contain’ information : ‘indicating. that. this. ‘Tay~ be. true ‘and’ that the. uplands , 


opposite all or: part: rons: ithe. inundated: ‘portions. Of Tot 1," secs: 20, ‘and: lot : “Ai sec..17, are : a 
patented lands. without an ‘oil and’ gas reservation to the United States. . This apparently Re 


was: the: situation ‘prior: to:the issuance: of. Viersen’s lease;...In a letter dated Septeniber | 


no QD, 1961, “to Ashland, a copy of which. was. later sent to Viersen, the Jand office: expressed. 


ie the ‘view. that’ ‘the’ ‘Jeases’ issued to .Ashland: and -Viersen: might. ‘become « ‘éxtinguished* Af: ea 
because. of: ‘continued: swestward: movement: of; the river,:the lands in; the leases, became 


; submerged and riparian: to upland ‘which had been patented without a. mineral reservation. 


* Phe land ‘office, ‘However, did: not ‘consider the status of’ “Viersen’ $ ‘lease in light” ‘of the ° 


: complete! or partial- inundation of: lot :1,; sec. :20,° ‘and’ lot: 4, sée..1%, at the. time. of. issuance 


ee of. the lease. We.do not rule on this. question as it is a: matter outside the scope of the. 


appeal ‘and one! ‘that properly. should { first be considered by” ‘the Bureau of Land ataba ge oa 
- ment, as x 
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“or less a figure which can he fenced only ty adding the acereted 


-. Jands to the river bed lands. » The rental submitted i 1s consonant with oe 


total acreage applied for, 7 
-- Thus the only inconsistency arises ; trom the reference to the land 
. applied for as being in the bed of the river. “However, the metes and 


2 bounds’ description, the acreage * stated, the rental paid, ‘and the area 


3 plotted. on the photograph. combine. to make. it abundantly clear. that. ~. 
the description intended to-cover all of the land within the metes and © 

- bounds description and, that the reference to the river bed .was not a 

7 limitation’ on the land applied for. Cf. Edgar Paul Boyko, Mu ilion H. 

- Lightwood, A-28049 (October 30, 1959). Accordingly, it 1s our con- 
clusion that lease N.M. 088586 - Okla.) includes the accretions in . 
Tract 3a lying beyond the meander line of the. original survey. 
_. Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM2.2A(4) (a); 24 E.R. 1348), 
the decision of the Division of Appeals i is affirmed insofar as it dis- 
missed. Viersen’ s protest: against lease N. M. 088586 (Okla.) and the 

— case is remanded for further proceedings i in accordance herewith as to 
the ree lands 1 in contlict with lease N, -M. 020990: (Okla. is 


a f 


_Exyesr F. ‘Hom, . 
» Assistant Solicttor. 
ae ‘THOMAS D. CHACE — 

A-30262 Decided June. 80, 1965 


. Accretion —Boundaries—Submerged Lands—Oil. and. Gas Leases: | “Lands oe 
“Subject to. ; ; : 


~ ‘Where a surveyed jot’ OF publie land riparian to. a ‘sionnavigable body of e" 
‘water. is leased according to. the. ‘plat of survey, ‘the area covered by the - 
original lot remaing in ans ease even net part of ie lot is thereafter na 

covered by water. goo Sgt Oe . 


Oil and Gas Leases: Discretion to Lease 


_ Whether small areas of public lands are to. be. Teited fon oll eid. gas. ne 
“ment is to: be determined: according to the: cireumstances of: each case. els 


APPEAL FROM THE BUREAU oF LAND: MANAGEMENT ce : 
“Thomas. D. Chace has appealed’ to’ the. Secretary of: the Interior 


; Vicon a. decision, dated January 27, 1964, of the Division of: Appeals, -*. | 


_ Bureau of Land Management, affirming the rejection: of his non-' 


competitive oil and gas] lease. offer New Mexico.0292752, filed on June2l,.. 
1962, pursuant to section 17 of: the Mineral Leasiniy Act of 1920, 


as amended, 74 Stat. 781 (960, 30 U.S.C. . $226 aes). - Chace’ s a 
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ae offer covers . five: tracts ‘ot land; ‘totalling 110. 70. acres, described: by 
ey ~metes. and bounds as. ‘uunsurveyed_ land. iying in the. ‘bed of the San 
Juan River in Ts. 29 N, Rs. ou & 16 W., N.M.P.M., New Mexico. — 
Each of the. tracts, ‘which’ vary. in size Fron 2.70 to ‘41. 65 acres, is | 


: stated: to be riparian to auereyed, lots on. n the north or r right descending 3 
: bank of the river. 
It appears that the river in this. area has generally nioved ‘hotth: | 
ward, partly eroding the lots on. its north bank, but. it. has i in a. few 
places moved. southward, adding new land to riparian lots on thé. : 
north bank by accretion. Where:the lots have eroded away, appel- ; 
. lant’s offer gave as the north boundary | of the tracts applied | for. the | 
present bank of the river, thus including i in the tracts portions of the ~ 


lots as shown on. the plat of survey. Where the lots have. enlarged ~” | 


. by. accretion, appellant’s offer gave as the north boundary. of the tracts - 


. applied for the bank of the river as shown on the plat of survey, thus — | 


including the accreted land. In all instances the south boundary of 


the tracts is given as the present medial line of the river. Thus a 


appellant’s offer encompasses land, previously: part of a riparian ‘lot. : 


: but now part of the river bed as well as accréetions to the. riparian. : 
lots. The original riparian lots are now covered by existing oll: and a 


: gas leases, 


The land. office decision poletad’ out ‘that oo changes had’ ralisi os 7 
place in the position of. the river in the area, but that it was not clear; 


‘whether the land described was a result of avulsion or accretion, and 
that. the medial line of the river separated Navajo. Indian lands to the : 
south from public domain Jands to the north, that avulsive changes 


- would. Jeave title to the land where it was, that aerial photographs — a . 
. submitted. by. the appellant. were. four years old, and that it would | 


require an on the ground. survey to determine the true conditions that, : 


a exist at thistime:’ 
‘The Division of ‘Appeals sified, Hold that a an n oil did ¢ gas 2 Theiss ers 


fora. riparian lot as originally surveyed continues to embrace the orig-. : 


~ inal area. and. that even though part. of it is now part of the river bed . 
an oil and gas: Tease offer: for land: in an i ueenine lease must, be a 


re] jected. 


On, ‘appeal, Chace ultra: that 60 to > 80a acres of the land he sppliéd te . 
: for are not in‘oil and gas leases, and that, in any, event; a lease, of a: . 


riparian lot is diminished ‘by erosion of the Jot. unless the’ lease states 
‘otherwise. He submits several sketches. showing ' the areas.in three of 
- the tracts which he alleges. were never part. of : any of the original 


: _Tiparian | lots but :are Tands which have accreted to > them or which : are." 
tet Bly river. bed to the medial. line of the: river. 
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In, a decision decided today, Sun ve Wenn Jt., eb al., 7 LD. 


O51. (1965), the. ppnlication of: ‘the Jaws of acoretion and reliction : . 


‘ ey was ce aee in “detail. “It was ‘held that accretion attaching : : 


~ to a lot leased i in accordance. with the. ‘plat of. survey does not go with — 


' the lease but remains for separ ate disposition and that the area covered 


i by the. original lot remains in such a lease SO Jone: as. the title to the ae 


ee: oil. and ¢ gas isin the United States. 


eee Applying these conclusions’ to Cinde’ S. éiter: we find that his offer “nib 
. properly rejected for so much of each. tract that was part of ai original - 


~ Jot and is now river bed owned by. the United Stole, but that the other ar 


. lands he deseribed were available tor iio 


ay ations. The remaining : ‘areas leonsat of a ‘very: “small potion of tract 


(2 Aa (which, as. described in the offer forms’ a contiguous area with tracts 


~ 4b and. 4c), ; apparently amounti ing. to not miore than 10 acres, two sep- 


arate portions, of tract 5, totalling about: 20, acres, and almost all ee 


: ‘tract 8, covering about 45 acres. - 
In several recent, decisions the Depaceaianl ‘digcawea the evident to - 


a be used in determining, ‘whether small areas of public lands. are to be. 2. 


f leased for oil and. gas. It concluded that there is no ‘general’ policy yi 
~ of refusing to issue leases. and that each case is'to be. disposed of accord: 


ving to its own: circumstances. -E loise vos Beckworth, “A-28967, (May | 


ae 26, 1964) ; Richfield Oil Company, ‘A-29697. (October 93: 1958). Ale 


; though the small size of the unieased a areas in a tracts 4 and 5 and their 


ae bags 


ae | the desirability. or necessity. for: Tepaide't them, ‘the’: unleaded : area’ of xe . 
ie tract 3 seems to be substantial enough, in the absence ‘of other factors, 


| i to warrant leasing.” Iti is also noted that Chace alleges that the’ land | 
office included some of the lands he applied for, in the list of lands. 


) posted: for leasing i in March. 1964. If this assertion is aicourate, ‘there 


; - would be no‘reason not to lease them: to Chace, all else being regitlar, ae 
a t ather than toa junior ‘offeror. 


These problems, however, are 9 better extmined 3 in n the fir st: instance es 


re : by the land office. 


‘Therefore, pursuant to. the: aithority delegated to the Solieitbi’ oby : 


| 2 Secretary of the Interior (210 DM 228 (4) (a); 04 FRY 1848), 
Meee the. decision of the Division of Appeals, Bureati of Land. Management, se 
“Ig: ‘affirmed i in part, set aside iD part and remanded. for further PhO: 


7 - ceedings ¢ consistent herewith. 7 : as 


“Enwnsr F Hom,” 


- Assistant Solicitor. te oa, 
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“APPEAL OF BLECTRICAL ‘CONSTRUCTORS - ee ad aoe 
APPEAL oF ELECTRICAL CONSTRUCTORS: 
“TBOA-479-1-65 | Decided. July. 9, 1965. 





_ Contracts: Disputes and Remedies ‘Jutisdiction--Contracts: “Construction a 


and: Operation : Labor Laws—Rules of Practice: Appeals: Dismissal - 


Under ‘construction’ contracts ‘incorporating ‘the - provisions of the ‘Davis-Bacon 
Act covering minimum wage rates, where ‘the pr incipal disputes: concer. the 


; question of: whether or: not work was performed “directly upon the site of the | fee 


~ oo Sawork? vas, provided: in. the. Act, and . where. ‘eurrent interpretations of the. 
-, Department of Labor and the: Comptroller ‘General are in conilict,. the Board ~ 


ee will decline to exercise jurisdiction over the appeal, pursuant to: the doctr ine wate 


- er of. For wm non conveniens, , and the appeal 3 will be dismissed. eos 


BOARD OF- CONTRACT. APPEALS | 


gercrament counsel has moved to dismiss two appeals thileort under ae 
a ‘transmission line construction contracts between the above-named con- 


: tractor. and the Bureau of Reclamation. -The motion to dismiss is 


| ‘ based on the contention that the Board does not have authority to grant 
“.- the requested relief. The appeals involye’a. point. upon which. the.» 


Comptroller: General of the United States and the Department. of — 


Labor are in complete and long- standing disagreement. The Board 


. is unable to state flatly that it lacks jurisdiction over the appeals; how- 


it ever, under thé’ equitable doctrine of forum non conveniens we decline MSs hee, 
- jurisdiction because the disputes can be: more  expediently. and oer aa ee ee 


priately tried. elsewhere. - = 
There is no serious difference ofd opinion *hotiveen the is dds concern: aa gd 


7 ing the facts. The contracts provide : for construction of 230-kv trans- ve 
 taission lines. “One; the. Glen Canyon-Shiprock transmission line, is. 


‘approximately. 182. miles” long, and: the other, the’ Cortez-Curecanti : 


oe ‘ransmission line, is approximately. 101. miles long. After. award of: 


: the. contracts, the. appellant: purchased steel. towers, stub. angles and : 
~ fabricated reinfoteing steel from Creamer Industries, Inc., a Fort. 


Worth, Texas supplier. “The oreatest part. of this steel was fabricated 
ai the Creamer soem In ‘Fort Worth, The. contracts otrared that. the moe i 


“cage.” “The eon were ‘ised to ‘Heinfores. concrete foundaulons for . 
the. steel towers, and the:towers were attached. to the steel. angle stubs. 7 
These disputes involve only the steel reinforcing steel. that y was: made 


into foundation “cages.” The steel members for the towers were 


| manufactured at.the EF. ort. Worth plant, packaged, and transported to 
the transmission lines. 


In March 1962, Coane Industries, The. atahliahed a. fibvication’ ” 


facility near: 1 Shiprock, Ne ew. , Mexico, and. its. employees began to oS ie 


27 ‘ED. No, 
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‘duce the steel | “cages” 1 from bar reinforcing steel: These cages’ ’ were ous 


for use on the Glen Canyon-Shiprock | transmission line.. The rein- . 
forcement bars were obtained from a company at Pueblo, Colorado, 
and brought by truck to the: Shiprock fabrication facility. © The con- 
tracting officer's explanation: of the work on the: “cages” is.as follows: 
_*« * * Phe reinforcement steel thus. obtained: was cut, ent, formed into “cages” 
by use: of a “Jig,” and. spotwelded - with: ‘the stub. angle welded ‘into place in the 
- fabrication facility. Completed “cages”: were’ placed in“a- “storage yard for 
. delivery to the transmission line tower: locations: between: Shipioee cite 

and Glen. Canyon Powerplant. Switchyard as required. ee Re 


The ‘appellant’ took delivery. from Creamer Industries, The? at Ship: . a 


: ~ rock and brought. the “cages” to the transmission line ore of-way. 
The closest: point, of:the-right-of:way .wasabout 8 miles from the 
Shiprock fabrication facility. . The. portion. of the right- of-way most 


“distant from the ‘Shiprock | facility was in _ the Glen: Canyon, area, aa 
approximately. 180 miles from. Shiprock. | 
The Creamer auxiliary facility at. Shipr ole: was. relocated to allow. 


its use for fabrication of “eages” needed. for the Cortez-Curecanti 


transmission line. ‘It first was moved to Cortez, Colorado, and placed 
in operation ata location. approximately four miles from the nearest _ 

point. of the Cortez-Curecanti transmission line. Fabrication of .— 
: “cages” was started there in early 1963. In J une 1968, it was moved - ~ 
_ to an area near Placerville,” Colorado. Later i in 1 the summer oF 1968, 
‘it-was moved to Montrose, Colorado. 

The appellant states that the auxiliary plant: was oe up ae Creamer 


oa Industries, Inc., because Creamer elected to fulfill its purchase agree- _ ; 


ment, j in this manner in order to save unnecessary freight cee on — 
_ the reinforcing steel being: transported to Fort Worth and then back 
~ to a location near the transmission lines for delivery. . . 
- Schedules of classifications. and minimum wage rates, as predeter- ‘ 
mined. by. the Secretary of Labor under the Davis-Bacon Act, as- 


. amended,! were incorporated in the specifications of both transmission 
~ line construction contracts involved in this appeal. In reviewing the = - 
payrolls and inspecting. the work on. both jobs, the. contracting officer’s _ ; 


~ authorized representative concluded that the “cage” fabrication facili- 
ties of Creamer Industries, Inc., were “on site” under the terms of the 

~ Davis-Bacon Act. On the Glen Canyon-Shiprock transmission ‘line 
_ the dispute arose when the appellant was asked to modify its purchase 
order with Creamer to include Davis-Bacon Act labor standards pro- 
~ visions, and to require | Creamer to submit: payrolls for the work at the — 
Shiprock “cage” fabrication facility. On the Cortez-Curecanti trans- 
mission. line, the dispute arose when ‘the Project Construction Enngi- : 


. ot of August 30, 1985, 49 Stat. 1014 ; 40 Uv. 8.C. sec; : 2780). 
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Bee rooted the. appellat: to pay. “welders. at the ‘cage’? fabibation: ° ee 


: facility wage rates-that.the Project. Construction ‘Engineer. considered 
tobe proper 1 under the. Davis-Bacon Act classification. and wage s sched- 


“les. The appellant had: been. submitting payrolls. for the work per- 5 
formed by Creamer employees, on-the “cages” for the Cortez-Curecanti bs 


= project. from .the time. work began... Presumably this was. because io 


previously the appellant. had, been. required 1 to: submit payrolls on’ 1 the oe 
Glen Canyon- Shiprock project. oe a 
The contracting officer. and ‘Goverment: couse ane treated the Des 


Cortez: Curecanti line dispute principally as a classification dispute. |. 


oe ‘However; as to:both projects, counsel for the appellant. directly. asserts. . 


that: the ‘:Davis- Bacon Act: is~ restricted . ‘in’ its’ applicability’: ‘to. 
“mechanics and laborer's employed directly upon the site of the work.” | 


i and, in reliance. ‘upon. rulings of the’ Comptroller’ ‘General, that, the 


. ‘Creamiér employees at. the ‘ ‘cage” fabrication facilities were not sub- 
ject to the requirements of that Act.. There is:a good deal of justifica- 


tion for this reliance. . The contr acting, officer appears to be equally. ce 


justified in-relying on decisions of the Department of Labor which 


directly and specifically support his determinations under both con-'— x 


tracts. If the appellant i 1s correct. in its contentions, ‘equitable adjust- 

_ ments may be due. under. Clause 3, “Changes,” of the General Provision 
of the contract. *: : 

~~ The Solicitor of the Department of haben im hie Opinion! DB-30, 


dated October | 15,1962, reviewed the operations: of Creamer. Tadtig- ee i 
tries, Inc., at’ Shiprock, New Mexico (Glen Canyon-Shiprock trans- 


‘mission. line). In that opinion he agreed with the Bureau. of | 


Reclamation’: S. decision. that. Creamer,. with respect to the Shiprock: at. 


a facility, was: ‘performing as a subcontractor to the appellant, stating: | 


Hf oom The fabrication. facility ‘operations, although: not physically: located: on: 
‘the particular property where the completed transmission line-is to be erected, - 


Fi are conveniently. located close to and within the general area of this transmission ge 
‘line construction work and are so closely integrated. with it as: to bea part‘of it. — 


“oes Furthermore, Creamer : set up the. fabrication facility. for the: -primary and express oeerte 


purpose of performing its ‘contract with the’ prime contractor ‘and its contract for 22> i. 
furnishing steel cages for: the footings relates exclusively to the performance of. oe 


work called for by the prime. contractor’s contract with the Bureau. Under these 


Ss circumstances, it would appear . to follow that the laborer. and mechanics: - - 7 
- employed. at this Shiprock facility. are. within the coverage of the Dayle Bacon: ae 


and related Acts,. and. of the contract terms. 


“An opinion on the Cortez- Curecanti éraniemission ne dispute y was 
also furnished byt the. Labor Solicitor, on November 5, 1963.. It. found... 


that the earlier operations by Creamer employees at the Shiprock site » Pe ae | 


were { ‘substantially identical” to the work: on: oo for the Cortez- : 
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Z . Cutecanti: tiie by Crater employees at elites: sites in i Colorado. The : 
decision in the Glen’ ‘Canyon- Shiprock « case ‘was deemed to’ control'the. ~~ 


: Cortéz- ‘Curecanticasé in View of the similarity of the facts3 in: both cases. . ? 
“+ “Decisions of the Comptroller General showing. his view of the appli- e 
~ gability: of the Davis-Bacon Act are 40 Comp. Gen. 565 (B=144901, 


ss April 10, 1961) and 43 Comip. Gen. 84° (B=148076, July: 26, 1963). Th — 
os the: inter decision, after discussing the: legislative background of the 


~ Davis-Bacon. Act, the: Compiroller: General stated: 


: _Eyen: without. this legislative background, it seems ‘clear that: the express des: : i 
ignation: of “all. mechanics, and’ laborers’ employed ‘directly: upon “the site of “the 


Joes, WOrK ee # serves: the purpose’ of defining accurately: the extent: to which: ob- 
Bs -servance of contract wage conditions is required,. whether by contractors; : ‘sub: 
ee contractors or materialmen, * * &-With. obvious aforethought the legislators 


utilized a physical distinction based upon: the: precise: location where the’ work | 


- was being performed to shut off both responsibility. for the payment of, and pro oa: 


tection afforded through, minimum wase, condisous of : performance. - * = 
ee RTS distinction made in the act: between. covered and noncover ed work 


ds specific: The teaning of “site of the work” is. not: left open to: construction ° ae 
* put is restrictively qualified -by ‘the term “directly upon,” which. in: accordance er 
La with’ ‘the usual meaning of the word “directly” identifies an exact location or 
~~ place. Thus, broader: definition of the word “site”: than. ‘as the exact confines of 


~ the place of. pérforniance of the construction. work would vary the plain ditection. : 
» of the ‘statute and would add an indetermina teness, and indefiniteniess where none 
‘exists: | -In this connection, it: appears clear. that: the Congress. was well aware 
- that it was common practice to. process: and fabricate materials: aid. ‘structural 
élements. off. the site: and. that it did not attempt to bring. this portion of the work 2 


: - under the. coverage: provided, It follows. ‘that such practices, particularly ‘when 5 


conducted by a supplier, are not an. evasion of minimum wage requirements, al- 


< though. it-is recognized that instances might be found in which “across the. street” 


- ‘contention: activities -by- a. contractor: or. subcontractor would: ‘be questionable. - 
In: our considered. -opinion the Davis-Bacon. Act. does: not undertake: to: provide | 

minimum wage | coverage ‘for. work ‘oft the site, whether. by contractors, subcon-. : 

x ‘tkactors, or: materialmen, even ‘hough: performed 4 in, the: ‘immediate commauntiyy. ue 
on sek “ (Italies, supplied.) ae . as 


ln the same, decision: the ¢ Compiroller General observed: 





— N éither ‘the Davis. Bacon Act nor: the Plan’ ‘(Redtganiization Plan of 4950; 


ons 5 US: 1882-15) evidences’ any legislative: intention’ to. modify. or ‘restrict: the - i 
as established contract. ‘settlenient Drocediites’ of ‘Federal’ agencies, or to- empower | 


‘the Seer etur y of ‘Labor to do so: Insofar as the provisi ions of Section: 5.11 * con- - ; 


mn template. the making of author itative determinations in such areas, they obviously es 


Oy erreach the bounds: of: author ized’ regulation and are “not controlling. ee 


| Its is obvious: that these conflicting positions place a. contracting offi- | 
cer ina. dificult position when. he must consi ider wage rate questions of 


2 The’ reference’ is to. 29: CER sec: 5. 14, whieh’ stated that: AY] ‘questions arising in ‘any. : a 
“ugendcy relating to the application’ and. interpretation of. the regulations contained. in this~.: ; 
part and‘of the: Davis-Bacon. Act, as amended. .* *° *. shall :be referred tothe Secretary Of ok 


ny - Labor for ‘appropriate . ruling’ or interpretation, The rates and interpretations, of the 
: PECretALy: shall be authoritative eae? at : ; Ae 
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July. 9, ‘1965. oe 


the t ie involved & in ‘thiga appe Le: | 
_.. tracting officer upon rulings of. the: Department of. Labor is supported : 
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The maliatiee in nthe case by thé ¢ con" | 


by decisions of the Armed Services Board of Contract Appeals. 3 These - Pe 
decisions were issued prior'to the-time'the: Comptroller General tookis! 


sue with the Peperment of Labor’ Ss assertion: of aut a and: ‘inter: _ 
pretation. - 3 


“At this: words the settling judgment ‘of a. 1 eeunt? is: iaeaded on: “these ae 


questions rather’ than ar opinion from this Board: ‘Thé United:States 
Court of Claims held recently that where’ an appeals board has refused 


jurisdiction i in a-case, an action may ‘be maintained in court without. ~ 


any further administrative proceedings.‘ 4 The doctrine of forum. RON 
- conweniens (not of statutory origin) may t be: a basis for declining juris- 

. -diction whenever considerations of: convenience, efficiency and justice. 
indicate that: a tribunal other than the one chosen by.a party. would be 
the most appropriate. to consider a proceeding.» ® Jt is determined that - 
the same considerations should control the: Board’s ruling in this 
: appeal | 

_Dedision | 


The “appeal is | dismissed. ee ne | 

| Dean ; F. Ravaman, Chairman. < 

‘We. ‘concur! <= ae — a oe 
Hertnrr J.. SLAveHTER, Deputy Chairman. : 


Tuomas M. Durstow, Mu ember. 


3 3 Noonan Construction Company, ASBCA No.4335 (Tune 10, 1958); ‘58-2 BCA par.. 1833 2 ee 
Grannis. and Sloan, Thompson, Street one Wattinger OmDORY: ASBCA No. 4968 ‘(ay, 24,00 
1959), 59-1 BCA par. 2213. 

4 Anthony Grace & Sons, Ine. v. United, ‘Statens: No. 133- 61, Cte Cl. “May 14, “1965. 


The Court of Claims. also pointed out. recently that. the legislative ‘history. of the Davis-.- as 
Bacon’ Act does not give an exact definition of “materialmen” and: does not-‘‘reveal whether ° © 


a supplier of the material is.exempt from the provisions of: ‘the Act because he is not a‘sub-: . 


=m, contractor’ ag mentioned. in the statute, or because his work is. not performed ‘directly upon .- 


~ the site’ or because his function is-not a: “part ‘of the construction’ contract.” The court, — 
in what-was termed “a logical extension of thé congressional intent to exclude employees of . - 
materialmen from the. coverage. of the Davis-Bacon Act,” held that: employees. of a. dis- 
tributing: and. transporting company who delivered standard materials to the site. by: truck _ 
were excluded. from coverage .of: the Davis-Bacon Act and the'Hight Hour Laws. A dissent © 

. by, Sudge Davis contains the. following eoBuneny on rulings: with. respect te Davis- Bacon Act. 


- Coverage: 


an * IL would put aadé the. administrative decisions, hethex they: dé. one way or. the - 
other. In this sector of its Davis-Bacon Act interpretations the ‘Labor Department's » 
varied. rulings recall the Minotaur’s labyrinth in the complexity of their turnings. Unlike 


_ Theseus, I have been unable to find the golden thread through the maze. and must therefore. 


“eseape onto the higher and. easier ground of the. statute itself. * * *” H: ‘SB. Zachry : 
Company v. The United Statea, No. 832-61, Ct. CL, April 16,1965. i 
5 United States v. National City Lines, Inc., et. at., T F.R.D. 456 (S.D.. Cal.’ 1947), : 


ca reversed (upon a ruling that the doctrine “of forum non conveniens did not apply to actions. 


under an anti-trust statute) .334.U.S. 573 (1948); 7d. 80 F. Supp. 734 (S.D. Cal. 1948), 
affirmed 337 U.S. 48 (1949). Accord, Lunn vy. United Aircraft Corporation, 26 F.R.D. ~ 
12 (Del. 1960). Satay tee . ree es an 
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~-A-30295. a 

A302986 Devided: July 2, “1965 

: Grazing Permits and Licenses: Appeals—Grazing ‘Permits aa Licenses: 
Apportionment of Federal Range “¢ - 


‘An appeal from a district grazing manager’ s decision reducing a Federal 
range user’s grazing privileges to conform with the carrying. capacity of his: 


- range allotment is properly dismissed where the user has accepted the same ar 


.., allotted area for 17 years without protest or appeal and does not question the 
ee ‘necessity for the reduction but objects a the apportionment of the range as 
c inequitable. ae 


Gx azing Permits and Licenses: Adjudication—Giazing Permits and Licenses 
_ Apportionment. of Federal Range : A 


Where a: ‘grazing allotment ‘has been accepted. without. Appeal or partes ; 
_.. for 17 years, an allottee - As precluded, from. seeking a reapportionment of a . 
; unit of the Federal range upon an allegation that ‘the range has. never been 


equitably apportioned. 
"APPEALS. FROM | ‘THE BUREAU OF LAND MANAGEMENT rae 


Fred E. Buckingham, Lewis E.and Ruby M. Miller, and Lyiman‘and 
Norma Schwartz have appealed to the Secretary of the Interior from 
two decisions dated March 19, 1964, whereby the Acting Assistant Di- 
rector, Bureau of Land Management, affirmed decisions of a hearing 
examiner dismissing their appeals from decisions of the manager of 
_ .the Winnemucca Grazing District. (Nevada No. 2) reducing their graz- 

ing ‘privileges to conform with the carrying capacity of their allot- 

_Ients as authorized by 43 CFR 161.6(f) ,now 48 CFR 4111.4-2.. Allof. 
the appellants are users of the Singus Creek allotment i in the South 

: Paradise Unit of the grazing district. 
~~ By decisions dated J uly 17, 1962, the appellants were aavieed by the 
- district manager that it was necessary to-impose a 73 percent Federal 
range use reduction on all qualified users of the Singus Creek allot- 


tment in order to reach the grazing capacity of the available range and . 


that it was necessary to impose a 52 percent reduction on Buckingham’s 
qualified use of the pune individual allotment, also ‘in the South ; 
- Paradise Unit. oo 
All of the affected. parties pales from the district manager’ s “lect 
sions, and although the parties did not all seek identical relief, the ap- 
peals to the Secretary present’ a oe isgub, and the cases are con-. 
~ solidated in this decision. .. ae 
A hearing was held at Wine, Narada on nd cP 10, 1963, for ihe = 
_ purpose of determining the merits of the appellants’ appeals: at which | 


CM, er PRED ‘E. BUCKINGHAM, “BT AL ee ele, 
fae, os July. 12,1965 an | 
7 other i users of ihe South Paradise, Unit a rerrenedl 1, “The: > appellants : 
did not challenge: the manager’s: determination as to the carrying ca-- 
pacity of the range, but: they did question the propriety of subjecting 
_ their allotments to such drastic reduction without equitably apportion- 
ing the reduction among the members of the South Paradise Group. 
Jn essence. Buckingham contended that he is entitled to have a portion 


_ of his authorized grazing rights recognized in the South Paradise Unit 


and deducted from his Singus and individual allotments, subject to any 
reduction imposed on the South Paradise Unit. The other appellants 
vontended that the reduction should. have been imposed upon a unit- 
| wide. basis. rather than by allotments. ‘The end result sought in either 
-_ event is to alleviate the loss of grazing privileges suffered: by the users 
of the Singus Creek and individual allotments. | 
After opening statements, but prior to the introduction of idee 
by the appellants at the hearing, the Government and the interveners:- 
moved to dismiss that portion of the appeal directed to the reduction 
imposed on an allotment basis. All of the parties consented to have a 


ruling on the motion for dismissal: with the: understanding that if the —- 


motion were upheld the balance of the ‘points appeared would not be — 
pursued at the hearing.” ? 
~The hearing examiner ‘stated that it 4 was prec that the diving of | 
; the South Paradise Unit into allotments had. been made in -1945 and - 
that since that time all of the appellants had accepted licenses and: had . 
grazed their livestock within the restrictions of their allotted areas of 
use. He concluded that. the appellants and their predecessors had ac- 
cepted these-allotments without protest or appeal and were now pre- 
eluded by the grazing regulations from challenging # the established al- | 
lotments. ? 


a The intervening parties of the South Paradise group were: Joseph M. Boggio, Gerhard 
Miller, Alvin Miller, Gavica and. Zatica, Rockingchair Cattle Co.,. Elmer Miller, Edith B. 
Ferraro and Mrs. George Miller. They are referred to herein-as the South-Paradise Group. 
* 9The motion ‘for dismissal: was predicated upon. 43 CFR 161.6(e) (18) (i), now 43 CFR 
4115.2-1(e) (13) (i), which provides that: 

“No readjudication. of any license or permit, including free use license, will be made on 
the claim ‘of any applicant or intervener with ‘respect to the qualifications of the base 
property, or as to the livestock numbers or seasons of use of the Federal range allotment 
where such qualifications or. such allotment has. been recognized and license or permit has . 
‘issued: ‘fora period of three consecutive years or more, immediately ‘preceding such claim.” 

The: hearing examiner found that the meaning of this regulation was not entirely free of. 
' doubt as applied to this situation but that the appellants’ challenging of their allotments 
was precluded by 43 CFR °161:5:(d),(1)' and 161. LO¢2) (2), now 43° CFR 4111:3—2 (a).(1) 
and 1853.1(b), which provided ‘that: 

“The District Manager, after recommendation: by the davisory board, . may make a 
simultaneous classification under § 161.4 of all offered base. properties within a single’. 
administrative unit. or grazing area and may. allocate ina single action the available. . 
Federal range within the unit. or area upon which such base properties are dependent.’’ 
“Any applicant for a grazing license or permit or.any other person who, after proper 
notification, fails to protest. or appeal a decision of the district manager within the period 
prescribed in the decision; shall be ‘parred thereafter from challenging the miertete 
adjudicated in such final decision.” 
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In afirining the hearing examiiner’s sdesision, the Assistant, ‘Director : 


| _ held that the appellants’ privileges and areas ‘of use were adj udicated ~ i. 


in 1945, and: they. should: have’ objected through ‘protest: or appeal at 
that time, but sinice they did not, they: could not ‘at this time complain 


when: action. was taker to:conserve the forage'in an area of the Federal 


| range: ‘He further’ noted that ¢ as’ ‘the aage. recovers: ‘the ieee 
privileges will <be: restored. teh : 


“ The-substance of the. present appeils to ‘the: Gecketaryr- is that’ the’: ae 


Bureau has ignored the: requirements of an. “adjudication,” that. there 
~ never was an adjudication of the’ appellants’ grazing rights prior to 
~~ July 17,1969, that until the’ district. imanager’s decisions of that date . 
there had been no basis: for an-appeal, and that the grazing reduction: - 
_ imposed. upon the appellants endangers their continuation in n the live- 

_ stock business. : de, ie 
> The grazing regulations define ‘adjudication of grazing privileges” 
. arc | | | a 
= the determination of the: quaitiicattons for grazing ‘piivilegea of the base A 
propetties, land (§ 4110.0-5 (k) (1) i or water (§ 4110. 5¢(p) (1)) offered in support - 

.- of applications - for grazing licenses. or permits in a range unit or area: and the sub- 
sequent equitable apportionment among: the: applicants: of: the’ forage production 
-within the proper. grazing season and. capacity of the particular unit or area of . 

Federal range, and acceptance: by the applicants of the grazing privileges’ based - 

upon the apportionment or-its substantiation in a decision by an examiner, the 
Director, or the Secretary upon rapper: 43 one. 4110. 08: (r), 3 formerly S CFR: - 

“IgLate) 2 ee | | ; ree 

~The appellants’ principal saneneion is that in n this allotmént: there 
has never been an equitable apportioninent of the Federal range, as 
required by the per etn and, ee there. has not been an = 
— adjudication. 


The record does not tee pidisely upon ena Saas the present 


a allotments within the South Paradise Unit were determined i in the — 


first instance. Neither does it afford any basis for finding one way Or: 
the other on. the appellants’ allegation that. their. allotments are per-. 
: manently incapable of supporting their authorized grazing privileges. 
The sole issue, however, is, if all of the appellants’ allegations of fact 
are assumed. to be trué, é.¢., that the grazing burden imposed on the 
Singus Creek ‘allotment and the individual Biickinizham allotment is. 


inequitable in comparison with that imposed on ‘the balance of the oe 


unit, that the present reduction. endangers the appellants’ operations. 
and that the allotted range is permanently incapable: of. satisfying _ 


the appellants’ base property qualification, would the appellants be. noe 
entitled to.the relief they are seeking? The Bureau has twice. an- 


swered that question in the negative, and.a careful r review of the case. 
is persuasive that the Bureau’ s answer 1s correct. 
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ee Tt is Ss hndie ued that ‘the appellants have earn their pr “egant: 
~ grazing allotments since- 1945 without prior protest. It is also clear 


. fromthe record that those allotments were made upon the basis of |’ | 


the. appellants’ base property qualifications,*. although, the record 
does not indicate the basis upon which the grazing capacity of the 


- range was determined or the principle by which the appellants’ al- - | 


_lotted grazing lands. were related to their authorized grazing privi- 
leges. This does not mean, however, that there was not an. eeaishle a 
apportionment. of the range. 7 2 SOS ces 
The allotment of the Federal range 40 iidividnals or to groups: of 


individuals is predicated upon. the proposition that the allottee accepts : a 
a designated area of the range in satisfaction. of his er azing privileges. — 


This may. or may not be the same area in’ which he has previously ° 
exercised grazing privileges. See Mational. Livestock Company and 
~ Zack Cow, IGD 55, 59 (1938) ; 4. A. Jarrell, IGD 214 (1941). Chang-. 
ing conditions of the range may permit: in’ some years | more grazing’ 
Ss than the allottee’s base authorization or may require a reduction in ~ 
his privileges m. other years, but in. either event the allottee accepts 


the assigned area as his fair share of the available range. He may on 3 
accept. this allotment without dissent or lie may appeal the allocation. | 
of the range to its final affirmation or amendment, but when finally 


. determined, the allotment must be accepted as the user’s fair share of 
the range.. In no other way: can stability: 3 in. administration of the 


~ rangé be achieved. 


The record does not contain adedutite iitGrntion to's serve as 2: basis 
_ for determining whether or not there was an equitabie apportionment . 


— of the range in 1945. Certainly, the appellants have not offered any 
. evidence that the initial assignment of their allotments was not, in 


| fact, based upon an equitable apportionment of the range. Neither: os 


~doés. the record indicate whether or not: sufficient data oad now be 


ne obtained from which it might fair ly be determined whether or not.the 
initial apportionment was “equitable. However, it is. not necessary to 


: : consider this question; for the merits of the appellants’ position’ can ~ . 
be determined. by the application of well- established principles gov- 
erning grazing: administration and of: presumptions. that sees ee 


arise. | 
The only baie for challenging | an ieanene of the F édéeal range 


is that the allotment does not, in fact, have'the grazing capacity found a : 
by. the Bureau to exist and that it will not support the use authorized, - 
aes for if. an allottee will. receive all of the grazing: privileges to which he © ; 


3 Rawhsham. clatmed in. ‘his. initial appeal from the ‘district manager’ 8 dacistoas that he 
“is: authorized 765 AUMs rather than. the 738 ‘AUMS upon which the manager determined 


his present grazing privileges. This issue, ‘apparently, has: not been resolved but is not’... - 


an issue in the igen appeal ane would not affect this deciton: 
ae T83-621—65 os 
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is entitled, he may not complain about either the area of use assigned . 


~ to him or the grazing privileges’ grant ted to another. Harold. B apogee 


et al. -A-30301- (June > 16, 1965) ; and cases there cited. 


It a be concluded that in 1945 the appellants’ allotments were 
adequate, or they were not adequate, to satisfy their qualified use of 
the Federal range. If they were adequate, ‘there was not, and is not 
now, any basis for challenging those: allotments or for complaining 
because of the allotments given to others even if-the capacity of the’ 
_ latter may. have exceeded the qualified - use of the allottees. The fact 

that: the appellants accepted those allotments for 17 years without 
. protest strongly indicates that prior to notice of the reduction in graz- 
‘ing privileges they at least believed the allotments to contain sufficient ~ 
forage to meet their qualified demands. If,-on the other hand, the al- 
lotments. were inherently Inadequate in 1945, the appellants should 
have been the first to become aware of that fact. Their apparent ac- 
~eeptance, at the present time, of the Bureau’s findings as to range 
capacity | would indicate that they. already recognized that there was. 
all inadequacy of forage for their grazing demands: Having failed to 
protest any inequity or inadequacy during the 17 years, however, the 
- appellants are rightly precluded from seeking a reapportionment of 
. the range at this time at the expense of the users of other allotments 
upon the basis of such alleged inequity. ; eas 

Therefore, pursuant to the authority: delegated to tie Solicitar by - 
the Secretary of the Interior (210 DM aa) (2) 5 24 F. R. 1348), sy 
the decisions apes from are affirmed. | 


: eciae F. fee 2 
_ Assistant Solicitor. = 


| APPEAL oF GENERAL ELECTRIC COMPANY. 
| TBCA-442-6-64 = Decided July 16, 1965 


Contracts: petorinaaee or Default: Inspection 


A defect in the manufacture of a bracket for a tap changer in. an auto- 
transformer—which at the time of acceptance was not known to the Govern- 
ment and which could not have been discovered through reasonable methods 
of inspection—is a latent defect within the. meaning of the Inspection clause - 

ofa standard. form supply contract. 


Pontrairte' Construction and Operation: ‘Warranties . 


The legal principle of cumulation of warranties enunciated» in ‘the Uni- 
- form Sales Act and the Uniform Commercial Code forms part: of the general 
_ Feder al common law applicable to. Government contract: 


o78} «| APPEAL OF: GENERAL ‘ELECTRIC COMPANY ars eg 279 
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‘Contracts: Performance or. ‘Default: ‘Acceptance of Performance—Contracts: 
Construction and. Operation : Warranties . 


The expiration. of an express guaranty period. in a Guarantee igdee Soba 
not. preclude the Government from exercising the remedies specified | in the 
standard form of Inspection clause, which. excepts latent, ees from oe” 
conclusive effect of acceptance and payment. “ ae 


Contracts: Disputes and Remedies: Equitable Adjustments 


| Where a bracket for ‘a tap changer in an autotransformer. fails” miore » than Byatt 


four years. from. the date. of its: activation,..and has. performed more than 

14, 000 operations: of a guaranteed 50, 000 operations, a proportional, ad- 
‘Justment. will: be made of the total cost of repair . to arrive at the. amount 
er chargeable to the contractor.» ee: 


- BOARD OF CONTRACT APPEALS | 


This ; is a timely appeal: from a “decision of the contracting officer 
asserting that contractor- -appellant 1 is indebted to the Government. i m 
the amount of $3,103.53. ‘This sum represents the cost of repairing an 
autotransformer furnished by appellant, which failed in operation 
subsequent to inspection, acceptance and final payment, and after ex- 
piration of the guaranty period specified in the contract. ©, ele 
The contracting officer determined that the failure of the auto- 
transformer (hereinafter. sometimes referred. to as transformer”) 
-was due to-a latent defect. in the manufacturing of a contact support 
-. bracket: (for the’ Craps toner s s tap. chang ger): which fractured while 1 in 
operation: | - : 
Appellant contends that the total cost facident to ee the trans- 


former’s tap changer . should .be. borne by the Government, on. the —— 


w ground that the guaranty period specified i int the contract had expired E 
prior to the time of the equipment’s: mechanical failure. pd 

“The matter. 1s submitted on the record: without an oral. hearing” 
~The contract, dated J anuary ‘10,1957, called for the manufacture 
and inatyllation of four single ‘phase autotransformers for the Bonne- - 
ville Power Aatnintsteation at its substation at Toledo, Oregon. The 
-- contract price was $90,672.50 each fora total of $369,690. It was 
executed on Standard Form 33 (Revised: June 1955). and: incorpo-: 
rated the General. Provisions of Standard Form 32. (November 1949 

Edition), which included’a standard Trispection: con (Clause 5). 

Paragraph (d) of that clause readsasfollows: pi 3 
(d): The inspection and test by the Government. of any: supplies or lots thereof .. 
---does not. relieve the contractor from any responsibility regarding defects or other 
; failures to meet the contract requirements which may be ‘discovered prior to 
_. final acceptance.. Bacept as otherwise provided in this contract, final acceptance 
a shail be conclusive except as regards latent GeLECrs: alee or euch gross mistakes 
~ as amount to. dia ane supplied. ) 
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The Supplementary General Provisions contained: a danse relating 
to responsibility for the equipment following sccep tances which reads" 
28 follows: . : ne Aa a . 
108, Acceptance Deed Not "Retleve: Conti actor of Responsibility, ‘The oe 
‘ ance of material or equipment. or: ‘parts thereof or waiving. of inspection will in’ 
no way relieve the contractor of responsibility for furnishing material or. equip- 
ment or parts thereof meeting. the requirements -of these specifications. m 
The Supplement iary General Provisions also included a clause: which. 
required, among other things, that all materials ‘should be free from 
defects. It reads as follows:. | | be age Se 
409. Mater ial and Workmanship. “Material and wotkinanship shall be of ‘the: 
an and grade most suitable for the’ ‘application and as far as ‘practicable shall - 
-eonform, unless’ otherwise specified, to the latest. applicable standards, specifi- 
cations; recommended. practices, and procedures of. such’ standardizing bodies as 
the Federai Specifications ‘Board, ASTM, AIEE, “ASMQE,. NEMA, and ASA. All - 
mater ials shall be of recent manufacture, unused and free from depots, _talies 
supplied.) ite ae 
_ The Gasmaniae ‘Clause of the. Supplemental General Provisions 
provided, i in pertinent part, that: | nee x 


112. Contractors: Guarantee. A. The: contractor guarantees that ‘equipment 
furnished. under the contract meets all the requirements of these specifications. 


B. The contractor hereby agrees to repair or replace any equipment. or part - 


. thereof which fails in operation: during normal:and proper use within one-year 


from date of. ‘completion. ‘of: installation due’ to. defects. in design, material or: 


- workmanship, notwithstanding that final. acceptance and payment, may have. 
’ been consummated ; Provided, however, that in each case. the contracting officer - 


% Shall have promptly forwarded written notice of such failure to the. Contractor 


and Provided Further, that in case ‘installation is delayed for more than six (6) 


: , Months after the date of preliminary. acceptance: at destination by conditions. 
beyond.the control of the contr actor, this guarantee shall remain in full force and- - 


effect for a period of eighteen (18) months from date of preliminary acceptance 

‘ at: destination regardless of the date. of. completion of installation. All replace- . 
-ments of equipment or parts thereof as a. result of failures after final acceptance — 
“shall ‘be made promptly and » free of charge f. o.b; destination. The cost of in- - 
stalling these replacements: after final acceptance shall te. borne. by the io 
Government. grag : , 


Paragraph’ 309 SE Ae Geticral Technical Requirements for the ° 
7 type of transformers: “procured under the contract. contained: specific 


duties with respect to the ability” of the tap changer’ to meet. oe a. 


tional, requirements. - It reads in pertinent part: 


= ee An parts of each completely assembled tap-changer. shall be: mechanically 
"capable ‘of performing 50, 000. operations, without ‘the necessity of: replacing or 
rebuilding ‘any of the parts. Hach: completely assembled : tap-changer shall be” 
eapable of | withstanding - without. damage the maximum: short circuit stresses 
which’ would be imposed upon it when the transformer itself-is subjected to short. = 
‘cireuit currents in accordance with: ‘the ‘Tequirements of ABS Transformer be 
Standard 57.12, Paragraph 12,050, 1954. a ae 


Bos grays Shy “APPEAL OF GENERAL ELECTRIC’ COMPANY | Jog = QR 
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Aaah the content: called: for supplying the Govertimane. with: : 
four. -autotransformers,. we are concerned here only with one (No. 


11117, Manufacttirer’s Serial No. C-658397), which was delivered-to. : 
the Borneville Power Administration’ S substation at. Toledo, Oregon, 7 ae 


 - on July 26, 1957. The transformer - was energized : and placed i In opera= ; 
-.. tion’on December 19,1957. Final. payment was made. on June16, 1959. 


~. "Phe transformer failedss ‘in- operation. on. ‘March: 22,. 1962—-after ‘more. —_ 7 


than four years of service, and following 14,696 operations of the tap 


ee changer—due to the: breaking: of one of, the. contact, Support: tee oe eo. 
in the tap changer. mechanism... ae ee 
A spare transformer: (T1118) v was s aubstitnted for ine failed tra ans: aur 


ee. former: (T-1117 ). On ‘the. following day. the -support: bracket: was. : 


oa removed from the tap. changer, and the compartment opened. for in: - 


ie ‘spection, in the presence of appellant’s representative. The inspection oe 7 3 


revealed that the break in the 90° bend of the support bracket wasata > 
—. point where the bracket was weakened by two holes... The movement Of: 
the contacts,, permitted. by the’ broken. bracket, had resulted. in gone 
— siderable damage to the tap. changer rhechanisn. One contact.on the = 


main 1 contactor of the. knife- switch type, was burned and the end of 


af ieade of. the. bakelite Board ‘supporting the pear. - mechanism, Fifty poe : 


gallons of oil were. thrown out through | the relief vent. 7 
‘The fractured contact support, and. companion. contact siipports e 
for the tap changer, together with two unused contact supports - (for : 


: : comparison) were. thereafter on May 23, 1962, sent to an. independent. . ' : - 2 
- Laboratory’ for a. “metallurgical investigation of the failure of the ©. 


_ contact support. The laboratory investigation included: history of 
_ «the operation of the. unit; a record of as-received condition by. photog- ~ oo 


raphy, sketches and writeup: flow detection inspection, | both. visually re | 
and by dye- -penetration. inspection; metallographic, microscopic, and 


fractographic ‘examinations; hardness. Parveys. and a limited design 
analysis, : 


By” ‘eorhiprehendive detailed ainnlyeies the laborsiony’s repo ae “Ga ee 


June 29, 1962, concluded that the failure of the contact support. was 


caused by the faulty manufacture of the contact Support, bracket pe = oe a 


x the tap. changer, | for. reasons. as. follows: : = 
als The contact support. bracket failed. by progressive latins). tpe.t yee . 


The fatigue failure nucleated from the inside radius. of a 90°. cold: bend’ in the - a 


3 ~~ contact support. ‘The three ‘used contact supports | which were. submitted’ with oe 


. the failed: support, were also found’ with insipient. cracks in this inside: radius Bos a 


of the same bend. ro 
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“2. No cracks were found in. the ‘wo unused contact Supports submitted fo US. : 
We found no: indication that: ‘cracks: were faces in the! used ‘contact supports . 


from the time of manufacture. 
3. The fatigue. failure was ‘due. to faulty qiatifaceane.: The. copper . egntiet 


support. was. locally . worked. near. the: limit: of its strength in: forming the 


eold bend. area so that. they” ‘reduced the ‘effective: cross- -section: by. ‘fifty. percent. 
It was this combination. of severe, local cold-working and the low effective ‘cross- 
‘section: ‘which ‘induced: the. fatigue failures from relatively short-time ‘operation. 
We. found no evidence of .a stress- relieving: treatment. designed to reduce ‘the 

deleterious residual Stresses from the bending operation. poeta 2 on 


From the foregoing: laboratory: report and: the piddén iecaticn’ of . 


: ae faulty: contact. support bracket within the ‘transformer, the. # 
» Board finds that the defect was latent and could not: have been dis- - 


covered by-a reasonable ‘inspection of the equipment upon: acceptance. 
~The cost of removing the failed transformer: (T-1117) and in- 
stalling a spare ‘transformer and a: new tap changer amounted » to 
$3, 103.50 for which amount claims is made by the Government. 
_ Although admitting that its own ‘investigation disclosed that failure 
~of the contact support bracket was due to an error in workmanship 
caused. by. improperly locating . the mounting holes with respect, to 
the bend in the contact support, appellant asserted originally by letter 
of November 11; 1963, that its liability is limited exclusively to the 
replacement of parts, ‘and that’ the. costs of installing. replacement. 
should be borne by the Government.” By’ brief filed herein, however, 
appéllant’s, counsel denies ‘any liability on the grounds that the sole 
remedy available to. the Government is the one year or éighteen-month 
: periods specified 1 in ‘the contractor’ s Guiaranteed clause (Clause iY); 


supra, 


- In order to ‘resolve: nig dispute, ve is ‘hecessary for the: Board to 
_ determine whether appellant or the Government. should’ bear the. ex-— 
pense of repairing the autotransformer, ‘considering the fact that. it 
failed while in operation subsequent: to the expiration of the. ‘guaranty 
period specified i in the contract. “The failure occurred on “March 22, 
1962, which was more than four years: from the date of its s being placed 
in. ‘operation on December. 19, 1957. aye S 
: -More specifically, we must. detconins (4). whother dies Governient’s : 
remedies under, the Inspection. clause , (Clause. bY survived the final © 
acceptance of the transformer by virtue of the specific exception for — 
latent defects in ‘paragraph (a). ‘of that clause; and (2) whether the 


| express guaranty appearing in the Guarantee clause (paragraph 112). - 


cs provided. an. eechisIve: remedy for defects discovered after final ac- 


1It was also detatmined ‘that the. contact support. failed prematurely, dating perfornied 
14, 000 operations: whereas it was required to be mechanically capable of 50,000 eer a 
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ceptance ghich—“the time limitations of that clause having expired-— 
precludes any recovery by the Government... Poe 
Appellant admits. that, the failure of the eontact supp | bracket. of 
the: tap changer was caused by an error. in. workmanship. . -Docu-: 
mentary and. photographic evidence. establishes the fact. that the con- 
‘tact support bracket. failed. because of faulty. manufacture, which 
could not have. been discovered before. final aceeptance by. any custom- — 


~~. ary or reasonable procedures of visual inspection. Nor-is it. likely 


that any- defect. could: have been. discovered. before ‘final acceptance: 


_. through any customary or reasonable performance tests, particularly | oe 
since the failure. occurred subsequent to more than 14,000 operations.“ — 


The defect was not actually discovered, by either appellant or. the. 
Government, until after the failure of the. transformer to perform. = 
. We do not hesitate to conclude that the defect in the contact support ° 
bracket was “latent” within a ‘meaning of that, word as Loe in the | 


_ Inspection clause.? 


Appellant asserts (1) that the language of peal (a) of ne 
Inspection clause pertaining to either patent or latent defects has no 
application here, because it refers expressly to defects or other failures 
from which the contractor is relieved by reason of inspection, tests and - 


final acceptance, (2) that this clause does not: purport to add toa = ‘ 


-: emedy which is already provided for elsewhere.in the contract, name- 


ly, in paragraph (B) of the Guaranty clause, (3) that Clause 5(d) does 


not in any way state that there’shall be an extension of the warranty : 


. period beyond the orie year or eighteen- -month period specified therein, — i‘ 


and (4) that. implied warranties are ¢ inconsistent with, the expired 
period of warranty. — iret. | 
The Government contends, on. eho ‘other’ hand, that: ‘the Gini Nae 
clause: does not eliminate or limit the Inspection’ clause, and’ that the. 
- Government is entitled to rely here not only on the remedies: specifically | 
enumerated. in “the Inspection clause, but: also on the remedies pre- 7 
scribed. by. the general law of sales for bréach of cwarranty. It main- - 
_ ‘tains that the Guarantee clause should not be construed: as disturbing 
_ a subsisting obligation.as.to latent defects; that this clause provides a 
cumulative remedy in addition. to the: ones: contained in the gece 
clause, and that the two clauses are consistent. . 
Paragraph (d) of the Inspection clause states that “final soceptanies 
shall be conclusive Creep: as regards, latent defects. ee _ By prefacing this 


2 For ¢ a discussion of tiene detects” see Whelan, Warre anties Under. the Henetat Laie of 

. Sales—Some Relationships ta: Government Contract. Law, George Washington University, 

Government Contract Warranties (Government ‘Contracts Afonoerapl: No. 2), pp. 3,16 
ee : ; : 
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innguage with the: words “Bxcept as other wise e provided i in hae cone: 
tract,” the paragraph recognizes that.other provisions of the contract 
“nay either narrow or widen the area of conclusiveness resulting from 
. final acceptance. “The Guarantee clause expressly narrows that area 
by excepting from it any defect, whether latent or patent, which re- 


sults in the occurrence of an’ operating failure: ‘during the ‘guaranty . 


period. On the other hand, the Guarantee. clause contains no intima- 7 
tion of an intention to widen the area of conclusivenéss by: excluding. or — 
modifying the exception for latent defects. No intimation of such an 


intention is tobe found in other provisions of the contract. To the : 


.. contrary, paragraph 108, ‘which amplifies the Inspection’ clause, and 
paragraph 109 which ‘ielivdes’ a warranty that. all materials shall be. 

“free from defects,” are indicative of a purpose to enlarge rather than 
limit the rights of the Government under the Inspection clause. 

. ° The rule that warranties are to be construed as cumulative, wherever ns 

Me reasonable, is a well-established principle of the law of sales. Section 


-.* 15 (b) of the Uniform Sales Act, which has been adopted tae 36 | States ae 
“and District of’ Columbia, states that: ee 


pee 0 express warranty or. condition does. not neg gative Q- warranty 0 or condition 
’ implied under this act unless inconsistent ther ewith; © 
Section. 2-317 of the Uniform Commercial Code, + which hais been - : 
adopted . by 33. States, the District -of Columbia and the Virgin : 
Islands, states i in pertinent. part that: me ie 
Warranties “whether express or implied shall be: coasted as + consistent with 
each other and. as cumulative, . but: if such construction is unreasonable. the 
intention of the parties: shall’ determine which walr anty is dominant. 
Numerous: decisions recognize and apply the rule of cumulation of 
remedies to which these provisions give expression.‘ | 
A recent decision of this Board, Federal Pacific Eleotria a ompany . 


e. Utah, Texad, North Caroling and Hawaii were ‘the last four states to enact the Uniform 
Commercial Code. Code bills have been: introduced in the legislature of other states and it 
is reasonable to believe that the Code. will eventually be adopted by all .50 states: See 


Hensen, The Problem of Uniformity, . and four other anlacies following in The Business, ‘ 


"Lawyer, pp. 689-727 (April: 1965): 


4 Applemen vy. Fabert Motors, Inc. » 80: i. Aa 2a 424, 174 NB. 2a 892 (1961); Goier al: i 


. Motors Corp. v. Dodson, 47 Tenn. App. 438, 338 S.W. 24 655 (1960); Inland Products. ~ 


Corp. v. Donovan, Ine., 240 Minn. 365, 62. N.W. 2a 211 (1953) 5 Greenitand. Development Se ae 
Corp. Vv. Allied Heating Products Co., 184 Va. 588, 35.8. B.. 24 801 (1945) ; Ford. Motor — 
.Co. ¥. Cullum, 96 FB. 2d.1. (5th Cir. 1938), cert.. denied 305 U.S. 607 (1938) ” (dictum) ; oe 
Annot., 164 ALR 1321; 1325, 1334 (1946)i; Feeney. & Brenner Oo. v. Stone, 89 Ore.-360,'171 _ 


Pac, 569, 174. Pac. 152 (1918) ; : Fohn A. Roeblings’ Sons. Co. v. Southern Power Co:, 142 . 
Ga. 464, 83 $:B. 138 (1914):. . 
5 IBCA—834 (October. 23, 1964), 71° LD. “384, 1964 BCA) par. 4494: ‘6 Gov. Contr. par. 


473. Sée Reeves Soundcraft Corp., ASBCA Nos. 90380 and 9130 (June. 30, 1964), 1964 BCA °' 


- par. 4817, 6 Gov: Contr. 406; J. BR: Simplot Co., ASBCA No: 3952. (January 30, 1959), 59-1 


BCA. par. 2112, modified (August: “11, 1959); 59- 2 BCA:par. 2306; F. W. Lang Co.,;ASBCA = 


No..2677 (June 28, 1957), 57-1. BCA par..13384: Whitin Machine Wor hsv: United States, 
175 F. 24 504 ee Cir. Saat : of. ee: Packing ee v. United Piste, 109 Ct. ‘Cl. 833 _ 
(1948), -. . : 
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involving the. failure of a circuit breaker caused bee an ‘improperly 
: Jaminated insulator column, subsequent. to inspection, acceptance and 
expiration of the expressed guaranty period: is dispositive of the 
instant appeal. We held there that the legal principle of cumulation 
of warranties enunciated in the Uniform Sales Act and the Uniform 
Commercial Code forms part of the general Federal common law 
applicable to Government. supply, contracts. There. is no- » Federal 
Uniform Commercial Code... : 

. Appellant’s assertion by letter. aad Noveriber 11, 1963, tad its 
sole liability is for replacements. of parts and not for. their. instal-. 
lation—presumably pursuant..to paragraph (b) of the. Guarantee 
clause—must be rejected, because the Inspection clause contains no. 
exclusion of installation costs.” . - 

-Under- paragraph (B) of the Inspection clause on 5); 3 the 
Government is entitled to charge appellant for, the costs. reasonably 
incurred i in repairing the transformer’s tap. changer. | x: 

Appellant does not. affirmatively question. or contest tne Goran. . 
ment’s. itemized statement of costs in the total amount of $3,103.53, 
‘which included the cost of removal of the, failed transformer, Gee 


the installation of a substitute transformer, to be used while the failed 


| ‘transformer’ s tap changer was tested . a ultimately replaced... Ap- 


 pellant’s: defense to the Government’s claim is predicated. solely on”. | 


: the theory of nonliability in any amount. because. the time specified — 
in the Guarantee clause had long since expired: at ‘the time of. the. 
mechanical failure of the tap changer. 


..-.-8 See Braucher, Federal Enactment of the ‘Guiform: Code, Duke University, 16 Law & ... 
Contemp. Prob. 100 (1951).;: Dean, Conflict of Laws Under the Uniform Commercial Code: ie 
The Case ‘for Federal Hnactment, 6 Vand. L. Rev. 479: (1958) ; : 
‘7'This paragraph reads.in pertinent part: Pos ae 
“All replacenients: of equipment. or parts thereof. as: a aut of ‘Pillared after final accept- 
- ance shall be made promptly and free of charge f.0.b. destination. The cost. of installing 
. these replacements after final. acceptance shall be borne by the Government.” es 
‘8 “(b) In case any supplies or lots of supplies are defective-in materials or ec otiaunanis 
or otherwise not in conformity with the requirements of this contract,. -the Government shall: 


’ have the right either to reject them (with .or: without instructions: as to their. disposition) : 


or to require their correction. ‘Supplies or lots of supplies which have been rejected or re- 
quired to be-corrected shall be removed" or corrected in place, as requested. by the Contract- 
‘ing Officer, by and at the expense of the Contractor -promptly after notice, and shall not 
again be tendered: for acceptance. unless. the former tender and either the rejection, or re- 

. quirement of correction is disclosed: Tf the ‘Contr actor fails promptly to remove such sup- 
plies: or lots of supplies, when requested by the Contracting Officer, and -to proceed promptly: 
withthe replacement or correction thereof, the Government either (i) may by. contract or. 
otherwise.replace or correct such supplies. and. ‘charge to the: Contractor the cost. ocea-: 
-<sioned . the Government thereby, or (ii) may’ terminate this -cohtract for default as - 
provided in the clause of this contract entitled ‘Default.’ Unless the Contractor elects. . 
-to correct or replace the supplies which the Government has ‘a right to reject and is able. 


-- to make such correction or replacement within the required delivery schedule, the ‘Con- - 


' tracting Officer may require the delivery of such supplies at a’ reduction in price. which -. 
is equitable under the circumstances. ‘ Failure to agree to such a. reduction of price shall. ° 
hea dispute concerning a question of fact within ‘the meaning. oF ane Clause of. this. 


= contract entitled ‘Disputes,’ ” 


7838-62165 —8 
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Notwithstanding appellant’s concession that there was an error - 
in workmanship, and our conclusion that the defect in the manu- 
facture of the tap changer was latent, some consideration should 
be given to the fact that the tap changer failed after more than 4 
years of service and 14,696 of a required 50,000 operations. ~ 
- In our opinion the reasonable costs. of replacing the tap. changer 
should be computed on the basis of the relationship which 14,696 
operations bears to the required 50,000 operations. The amount of 

_ repair costs properly aoereentle to appellant is actording!y computed 
to ba $2,191.33.° | 3 

We find therefore: 2 = 

1. That’ there was a defect in ins -caaitactane of a support bracket 

for . the autotransformer’ s tap changer which caused its premalir 
failure; ~  * 

2. That the dethse was not discernible by ths ‘Goreament through 
‘reasonable methods of inspection, and was a latent defect within the 
aye of the Inspection clause (Clause 5) of the contract ; . 
| _ That the provisions of the Guarantee clause ( paragraph 112) of : 

. contract are not inconsistent with, and do not override the pornos 

. of the Inspection clause pertaining tolatent defects;. 

4: That the failure of the autotransformer after its final acceptance. | 
entitled the Government to ape remedies. je in’ ne Inspection | 
clause ; and » = | 

Be That the ahowné of éppsllant’s indebtedness to the Government | 
“As 5 reduced: from 1 $3, 108.53 to $2,191. 33. 


Gonelyaion® 


The appeal i is ated to the extent. sot forth above. eand 1S otherwise 
denied. eee ey ee 


ey ae a ons eo 
L CONCUR: ‘ Pv 
Tasontas: M. Durston, M ember. 


-® Por a discussion of the limitations imposed. by normal, menreedi, ete., “concerning. 
the measure of the contractor’s liability. for latent defects, ‘and for an examination of the. 
effect of the new ASPR. provisions on “warranties, see Borden, Government Contract ° 
Warranties Under the. New ASPR Brsestonss: 25, Fed. B. J. 248, 257 (Spring 1965)... 
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S Oil and Gas Leases! ‘Cancellation: 


The Secretary has authority to: cancel any lets erroneously issued whether 
- the error was fraudulently induced or resulted from inadvertence by his own... 
subordinates and whether or not there. is a proceeding timely instituted by - 
a competing: applicant. 


: : Oil and Gas Leases: Cancellation 


"The Depar tmental policy of sometimes: AOE rncatne a ieaae issued. in violation ae 


of a provision of the oil and gas regulation where there ‘are: no intervening 
rights will not be applied to a lease’ issued to one who. was. involved. in a plan 


designed to give- others associated with him an unfair advantage in . the eee 


“drawing held to determine priority of pues 


Rules of Practice: Hearings: 


Where an appellant’ has never requested’ « a. hearing. oni has been given « every _ . 
“opportunity to submit whatever evidence on. his behalf he desired, he cannot 
“rightfully complain that he has’ ‘been denied an. sacs ae to be heard.. 


| Rules of Practice: ‘Generally—Public Records. 


Where the request of an appellant for a copy of the pecona is not answered by | 
-. inadvertence but the appellant makes no attempt to” inspect. the record. in 
: accordance with Departmental procedure, asks for no extension of time 

within which to file a statement of reasons for the appeal on the ground. that 
"the record: has not been made available to him, and his. attorney has been. 


.. fully apprised: in .a ‘Departmental decision: in which. he -was.counsel of a | - . 


a document:in the record which. he desires to have copies of, the failure to. 
respond to hig request for copies of the record i is s not t pre] indicial, , 
‘Oil and Gas Leases: Bona Fide Purchaser 


. An assignee, of a: lease, who: may himself: be a ‘bona fide. purehaser,. loses the: 
- protection of the bona fide purchaser provisions of the Mineral Leasing Act 
if his agent who acts for him in procuring the’ assignment has ' Imowledge 
which would disqualify the agent as a bona fide. purchaser. 
Oil and Gas Leases: Bona Fide Purchaser. 


The subassignee of an assignee of an oil and gas lease whose. assignment ade - 
not been approved holds only an equitable interest, in the lease and cannot = 
bea bona fide purchaser, 


“APPEAL FROM. ‘THE BUREAU OF LAND MANAGEMENT. 


Ww. H. Bird -and others * have appealed to the Secretary, of thie: In- 
terior from a decision of the. Division of Appeals of the Bureau of 
dang Manse dated qd May 31, 1963, which held for cancellation . 


“IR, J. Burnside, ‘Carroll oe Rice, and: Herbert A, Webber. As wer ‘out later, the 


“ appeals-of Burnside and Rice are limited in scope, and Webber failed to perfect his” appeal. 


“Therefore, ‘the ‘term “appellant, ” as used in ‘this decision: refers ‘only to Bird.. 
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“noncompetitive ‘oil and gas lease’ Fairbanks 021360: and denied that 
_ he has the status of a bona: fide purchaser of the lease. 
The lease, issued in response to:an offer filed October 1, 1958, by 
. Herbert A. Webber, was effective as of April 1,.1959. On March 12.0" 
~ 1962, Webber assigned. the lease to Bird. On March 16, 1962, Bird — 
filed the assignment in the Fairbanks land office for approval: and on 
March 19, 1962, made timely payment of the rental for the fourth 
year. On April 26, 1962, Bird assigned the lease to BP Exploration 
Company (Alaska) Inc., which filed a request for approval of the . 
assignment on May 18, 1962. Bird then assigned; on June 30, 1962, - 


out of the 2.495: percent overriding royalty he retained, overriding: fs 


royalties of 0.875 percent each to R. J. Burnside, Robert A. Foley, 
Melvin A. Mailloux and an overriding royalty of 0.800 percent to 
Carroll A. Rice. These assignments were filed on July 16, 1962. 0 

Previous to Bird’s request for approval of the assignment from 
Webber to him, the Bureau of Land Management had made an exten- 
sive investigation of the filing in the Fairbanks land office of 59 oil 
* and gas ee offers for each of 39 tracts of land on October 1, 1958, 
_ by 59: persons who gave: their addresses as P.O. Box 1161, ‘Dallas, | 
Texas. In its decisions of September 2, 1961, and March 16, 1962. - 


 (Dunean Miller, Fairbanks 022139 et ab. >, the Division of. Appeals, 


Bureau of Land Management, concluded that, since the successful of- 
-ferors and their alternates, who were part of this group, were dis- 
qualified to hold oil and gas leases because of the collusive manner of 
their filing, leases should not be issued to them even though their offers 
had been awarded first Baonty: in the drawing of simultaneously filed 
offers. 
This ruling was affirmed by the Department as to Fairbanks 022139 
- and six other offers in H'velyn R. Robertson et al., A-29251 (March 21, 
~ 1963), which held (1) that, since the agrosments between Transwest~ 
_ern Investment Company and each of its clients established Trans- 
western as an agent, for the offerors, the statements required by the 
regulation then in effect (48 CFR, 1954 rev., 192(e) (4)) had to be 
filed, and that the requirement not having been met, the offers earned 
_ no priority, and (2) that the facts established ‘Transwestern and John 
J. King as the real parties in interest: in the: offers, that a party in 
Interest can submit only one offer for participation in a drawing, and 
that Transwestern and King had created an inherently unfair situa- 
tion which. disqualified them from participating in the drawing.? 
In conformity with the Bureau of Land Management decision in 
the Robertson case, supra the Fairbanks land office noted that Web- 


2 The Denarinenes decision, was recently: affirmed in. Robertson ¥. Vaail, No. 18, 781; 
D.C. Cir., aa 30, 1965. ; 
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| Eee Ss ee was: Shbjece: to the same infirmity as mile offers coradensd a 
in the earlier decisions and held that because the lease in question had 
been awarded. in response to one of a number of offers filed simul- 
- taneously with the view of obtaining an unfair advantage over other — 
offerors in a drawing, it was subject. to cancellation under the doctrine _ 
ot McKay v. YW ailenmaer, 996. F.2d 35 (D.C. Cir. 1955), unless it 
could be saved under the bona, fide purchaser provisions of section — 
- 27(h) (2) and (i) of the Mineral Leasing Act, as amended by section — 
38 of the Mineral Leasing Act Revision. of 1960, 74. Stat. 788, 30 U.S.C. 
§ 184(h) (2) and-(1) (1964). | a 
~The Jand office noted that the. Depaciient had. ineee ‘proted these 
st atutory provisions to mean that the cancellation of a lease will be — 
suspended or set. aside until the validity of a pending assignment, of 
the lease, the status of the assignee as a bona fide purchaser, and the - 
applicability of the statutory provisions saving the rights of bona fide 
’ purchasers have been determined, J. Penrod Toles, 68 1.D..285 (1961). 
-: Accordingly, the land office gave notice to the ‘ ‘assignees” ° of the pro- 
tection afforded by the statute and allowed them 60 days to submit . 
- evidence of their bona fide purchaser status, and. announced deferral . 
of, its approval of the: assignments until the validity of the assign: : 
~ ments.and the status of the assignees were determined. | 
On. appeal to the Director of the Bureau of Land. Maiinoemients 


‘Bird submitted a copy of his check showing that he had paid Webber . - 
$1,389, which, he said, was for the assignment. of the lease. He. . 


also showed: thal he had paid. the required $10 filing fee: with his re- 
quest for: approval. of. the assignment and the lease rental. for. the © 
- fourth ‘lease year. He contended. that, in the absence of an attack 


on the. validity of the Webber lease, the land office acted arbitrarily oe 


im requiring him to furnish evidence that he was a bona, fide purchaser 
of the lease since section 30(a) of the Mineral Leasing Act, as 
~ amended, 60 Stat. 955 (1946), as amended, 30. U.S.C..sec. 187a. (1964), 
_ authorizes the Secretary of the Interior to disapprove an-assignment- 
of an oil and gas lease only for lack of conor of the assignee : 


~. or lack of sufficient bond: 


BP Exploration made no attempt to furnish any bvideties of its 
' bona fide purchaser status or to appeal ¢ but, on March 11, 1963, wrote 


to the Director indicating that it had prospected extensively: for ol. | 


and. would like approval of the assignment to it im order to commence 
drilling operations on the leased premises. 


‘8 Although’ “the land’ office decision gave notice to the assignees; | presemably: including™ 
BP. ‘Exploration, the decision: named only Bird as. having. a‘ right of. appeal :and ‘he. only. 
was, served witha copy of the decision -by certified mail. A copy was sent. to BP Diab 
tion’ by: ordinary mail. 

' . 4See footnote 3. 
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The. Division of Appeals obhed froin Webber a copy. of hig. 
agreement with Transwestern which was identical with the agreements 
- signed by other offerors in the Transwestern-King “Box 1161” group, 

discussed in Evelyn R, Robertson, supra. On the basis of this evi-— 


dence, the Division concluded, in its decision of May 31, 1963, that ~~ 


King and ‘Transwestern were the real parties in interest in Webber’ S- 


offer: so that ib. suffered from. the same infirmities as the lease offers = 
invalidated in the Robertson decision and that the lease. issued tO 


~~ Webber should, therefore, have been held for cancellation by the land. 


office subject to Bird’s right. to offer proof of his bona fide purchaser ; 
status. It thereupon-held the lease for cancellation and determined - 
__ that Bird was acting as an agent for King and Transwestern in 
receiving the assignment from Webber, in assigning to BP Explora- 
-- tion, and ‘in assigning the over riding royalties to persons who were 
officers of ‘Transwestern and an associate of ‘King, the fees for which 
7 were paid by the company of which King is preecent, so that. Bird 
was not a bona, fide purchaser of the lease. hae 


+e It, also held that Bird‘was not a qualified assignee because he had: 


~ failed to disclose that the real party in interest in the assignment was 
~ his principal, King-Transwestern, for whom he had acted as agent. 
It then considered the assignment to BP Exploration: It held that 


the bona fide purchaser provisions of the Mineral Leasing Act, as 


_ amended, supra, apply only to those who buy from one who has title 
and that BP, having purchased from’ Bird before the assignment to 

- him had beet approved, could not qualify asa bona fide purchaser. 

On appeal to the Secretary, Bird charges that’ the decision ieee os 


ae from "i is outrageously arbitrary. and. capricious: and. plainly wrong 


~ that it ignores established principles of law, flouts departmental regu- 


lations and violates the Fifth Amendment by seeking’ to confiscate Ss 


valuable property rights firmly established by contract without an 
opportunity to be heard ‘orto understand the basis of the charges _ 


made. . He contends, specifically, that the Secr etary has no authority. 


— to-cancel-a lease’ administratively. because of fraud preceding its — 
issuance | and that,.in the absence of intervening rights, the Secretary — 
should not disturb a lease because of a: woes of a regulation prior 
to-its issuance. 

The Bureaw’s decision Peet that Webber. aiid each of the assionees . 
were allowed the right of appeal. Bird filed a proper appeal. Web- 


per filed a notice of appeal but did not file a statement of-reasons. BP. 
_. Exploration, Foley, and Mailloux, although served with copies of the 


: decision, made no response, . Rico and Burnside each. filed a notice of 
appeal and a statement saying: that he had acquired the overriding 
royalty assigned to him as fees for services as an. accountant, and 
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peclogist, respectively, and claiming, ‘protection’ as a. “bona. fide = 
purchaser. _ nee 
The appeals raise ee issues. The fir st: is “whether Webber's ee 
lease wis properly canceled. Since Webber’s offer was in ‘all aspects — 
similar to the offers considered in Avelyn R. Robertson et-al., supra. — 


it ought not to have ripened. into a lease and presumably would not have. 


if all the facts had. been seasonably known. Even after a lease has ie 
“, been issued, it may still be canceled by the Secretary if it has been ~ 
‘granted in viclation of the Mineral Leasing Act, as amended, supra, 


or the regulations issued under it. Boesche. v. Udall, 878 US. 472 oe. 


_ (1963). The appellant contends that the Supreme Court limited its — 
7 holding to “cancellation of leases in proceedings: timely instituted Py 
competing applicants for the same land,” @d., -p. 485. 7 
The secretary, however, had taken a Broad position before the court. a 
In his brief, p. 14, the Secretary argued that he had authority to e 
rescind leases erroncously. granted, whether the error was fraudulently induced 


or resulted, from: inadvertence by his own ‘subordinates. ’ The claim, in. sort, is y, 
restricted. to the correction. of err ors which affect the initial validity of the’ lease. e 


He conceded, Tiowever, that for the: purposes of the particular case, - 


‘it was necessary to establish only. that a lease issued on a defective — : 
application can be cancelled by the Secretary. upon the timely appeal 
-of a competing applicant taken from ‘the denial of his application. 


“Although the court restricted. its holdings: to the narrower ground, it 
‘did not go further ‘and hold that the Secretary was without authority — 


£0 cancel a lease. improvidently issued in. the absence of a ‘competing 


‘applicant. Indeed, the sweep of the court’s opinion, based:as it was _ 
on the Secretary’ s general powers of: management over the public 
lands and citing as it:did the Secretary’ s historical authority to cancel 
invalid. mining claims and other-similar interests in ‘public lands, 
where.there was not necessarily: a. competing claimant, was'so.broad . 
_that it could not reasonably be read as negating the authority of the. 
Secretary to cancel alease issued in violation of his regulations merely 
because there-is no competing applicant for a.lease. Since that ques-_ 
tion did not have to be. decided to reach.a decision, ¢ the court simply a 
did not rule on it. 


In the circumstances the Deperanent will stand upon ‘its position oa 
that-it has authority to cancel a lease erroneously issued weer Or 


~ not-a competing applicant files a timely appeal. | i 
That this is the Department’s position is emphasized by th fhe oe 
lant’s next contention, Le., that the Secretary has sometimes held that 


in the absence of. intervening rights he will not disturb. an oil and ~ : 


- gas lease because of a violation of a regulation which occurred prior 
__ to the i issuance of the lease. © de the ees has no oe at all 
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.? to cancel where there are no coinpeting applicants, as s appellaiit urges, | 
_ then it would, of course, be unnecessary for him to determine whether 
in any: partcular case he ought or ought not to cancel al lease. A: 
corollary of the statement. that | 7 
* * * in the absence of intervening rights the Departmétié has often held that 
it will not cancel a lease, otherwise regular, -because it has been issued in 
“violation of some provision of the regulations which, if made known. prior to 
“the issuance of the lease, would have required that the offer be resected mee 
(Stephen. ye Ditlon et at., 66 LD: 148, 151 (1959) ), - ; 
_. is that the Department has the authority: to ‘cancel a lease if the situ- 
~ ation warrants such an action, even if there are no intervening rights. 
Webber’ s lease does not merit the protection of that equitable pol- 
icy. His offer was subject to rejection not only for failure to file the 
prescribed agency statement and a copy of the agreement. between the _ 
offeror and his agent, but also because under the circumstances Trans- 
| western and King were the real parties in interest in the offer and a 
| party in interest can submit only one offer for participation in a draw- 
ing and because Transwestern and King had created an inherently un-— 
fair situation which disqualified them from participating in the draw- 
ing. Evelyn ft. Robertson et al. , Supra. ‘Even assuming that failure 
to comply ‘with the agency provisions of the regulation might be a 


| - violation the Department. would overlook in the absence of intervening: i 


rights, the plan put into: effect. and carried out. by. Transwestern and 

| King, cannot. be ignored... It is not. a relatively. minor defect, causing 
no. detriment. to a, subsequent offeror or giving the offeror no unfair ad- 
vantage over others. . ‘On the contrary, it frustrated the purpose of the 
_ drawing and deprived many other offerors'of a fair and equal oppor- 
tunity to win first priority.. It isso-serious an attack upon a major ob- 
jective of the Department’s leasing procedures that it cannot be given. 
any semblance of SUCCESS SO lone as the acrid has power to strike | 
at it, es | 
The appellant iiss ce that. he has not had an oppor tunity to 


-. be heard. There is nothing in the case file to indicate that. the appel- 


lant ever requested a formal hearing as provided by regulation 43 CFR, 
1964 rev., 221.6, now 43 CFR 1848.5. He has had every opportunity to 
submit whatever evidence he desired on his behalf and has, in fact, 
submitted affidavits and other ‘material to support his contentions. 
_ This procedure has given appellant. ample opportunity to be heard. 

He also alleges that the record on which the case was decided was 
not available to him, apparently because his attorney’s request. of June 
28,. 1963, to the Bureau of Land Management for copies, of the record | 
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“went sinaiewered: e While undoubtedly some reply should have been 
made to the request, the failure to respond need not have seriously i in- 
convenienced the appellant. Apparently he was not very disturbed, 
for he did not even request-an extension of time in which to. submit ie 
statement.of reasons for appeal on the ground that copies of the record | 


had not been supplied him. Furthermore, although the case record has 
at all times been available in this office for mspection by the appellant. 


or his attorney, neither one, so far as we are aware, ever sought toavail 
himself of this procedure. Finally, Bird says that neither he nor his _ 
attorney has ever seen the “alleged agreement” between his assignor, . 
Webber, and Melvin Mailloux, upon which special emphasis vi was placed 
_ in the decision appealed from. 
Although, as we have said, a response should have been ae to ap- 
- pellant’s request for copies of the record, the fact: is that appellant was 
~ not prejudiced i in any way by the failure to respond.. The agreements 
referred to in the Division of Appeals’ decision as being in the record, | 
- which were the object of appellant’s request, were clearly identified as 
the agreements which were entered into between the “Box 1161” offer- 
ors and Transwestern and which were described and set forth inthe 
Robertson decision of March 21, 1963. The. Division of Appeals’ deci- 
sion stated that Webber had entered into such an agreement with — 
Transwestern and that Webber’s offer therefore suffered from the same | 
infirmities as the other “Box 1161” offers. Webber’ $ offer, in fact, was 
a Box 1161 offer, 
_ Bird’s attorney was cpimeal in the Rodertson case. He. was s sent a 
copy of the Robertson decision on March 21, 1963, three months before - 
he requested copies of the record in the present case. He therefore 
knew or should have known exactly what agreement between Webber _ 
and Transwestern was referred to in the Division of Appeals’ decision. 
- He is therefore in no position to complain that appellant was adversely 
affected by matter in the: record of which he was not furnished : 
knowledge. | 
~The appellant also asserts that the. lease ‘ought, not to. be: canceled 


because the requirement in the regulation for agency statements was. - 


not so clear that there was no basis for disregarding noncompliance. 
_. The Department held, in effect, in the Robertson case that the regula- - 
. tion clearly required ee filing of such statements. The court agreed 
in Robertson v. Udall, supra, saying: | 
The merits of the Secretary's action do not, in our view, "call for nach. ¢om- 


-ment. Like him, we think that there was a patent failure to comply. with the 
_ requirements relating to the disclosure of an agency interest and relationship; 


and that this failure rendered appellants’ lease offers ineffective from the first. 
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Had -the facts been ecw at the time, the oniers could—and ee caianle “oui 
have been rejected at the moment of submission for filing. ‘That their defects— 
which: were not apparent. on ‘their face—necessarily. became known only after 
: “subsequent investigation does not make them any. less irregular, nor. does ‘ite 


ae estop appellee in any way from asserting that irregularity. 


. Appellants contend -that there’ is some evidence ofa. departmental practice in 
the. past to apply the agency regulation only in those cases. where the lease offer - 
purports on its face to be signed by an agent and where the agent is shown to _ 
have made the ‘selection of the lands. In this latter ‘respect, it is claimed that 
there has béen no opportunity ‘to show that appellants did in fact select their 
own lands. But the regulation does not, in our reading of it, say or fairly imply 
that these. conditions attach ; and; whatever may have been their recognition 
within the Department on other occasions, we do not think that the: Secretary 
was. disabled. from applying the regulation -in this instance in what clearly ap- 
pears to have been not: only its letter. but’ its spirit. * * * 
Furthermore, appellant’s argument as to the repletion also blandly : 
aa ignores the: fact there is another equally imperative justification . for 
canceling Webber’s leise—that is, the unfair advantage given in the 
drawing to Transwestern and King by the strategem. ‘they: concocted 
of which this offer of Webber was.but a small part. | 
The appellant finally urges that. the conclusion that he acted as an 
agent for “Transwestern- -Kting” and therefore could not bea bona fide 
--purchaser is arbitrary, capricious and plainly wrong. This problem 
need not be resolved because of other facts which make it plain that 
Bird cannot be a bona fide purchaser. | 3 : 
- As has been set. out above, one of the moving parties in conceiving 
and carrying out theiartangeménts for what the Department. held to 
be an improper scheme was. John J. King. In his statement to a 
Bureau of Land Management investigator on June 2, 1961, he stated it 
was his idea, and he revealed an intimate erowledes of all the steps 
leading to the filing of the offers. “He was shown a copy of the agree-_ 
ment that: Mailloux, the then’ Vice-President of Transwestern, had 
said was signed by the.59 individuals who signed the offers as offerors. — 
‘Thus it is. indisputable that King knew all the details of the plan and 
that, at least from the date of the Bureau of Land Management de-. 
cision of ‘September 9, 1961, which was decided on appeal to the Secre- 
tary as Evelyn. R. Robertson et.al., supra, he knew that the Bureau of: 


Land Management considered the arrangement and the multiple filings 


_ grossly irregular, With this Inowledge King, of course, could not ~ 
himself ‘be a bona fide purchaser of any. lease flowing from. an offer 
- filed by one of his “clients.” 

Although King did not purchase Webhes S: lease lineal he played a 
- role in the transaction. Bird, in the words of his peomey in his state- ie 
ment - reasons (p.11);. : 
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was, , advised of, the availability of the subject lease by a friend and neighbor,’ 
J ohn J. King, who represented him in the transaction. - _¢ Italics added. y 

In plain language King acted as an agent for Bird, a situation which 
immediately raises the question of whether King’s knowledge is to be 
charged to Bird. The answer is quite clear. Tn a. case which turned 


on whether one bank was a bona fide purchaser of a usurious note — 


exacted by another bank where. the two banks had two officers who 
"were directors and members of the executive committees of both banks 

and who knew of the usury but the remaining members of the execu-_ 
tive committee and the board of directors of the purchasing bank did 


not, it was said : 

The District Court found as a ‘eonclusion of law that the Savings Bank pur- 
chased the note without. notice, We cannot agree with that conclusion. The 
‘knowledge of Baden and Donaldson must be imputed to the bank under the rule 
that. “notice to the agent is notice. to the principal not only. as to knowledge 
acquired by the agent.in the particular transaction, but. to knowledge: acquir ed 
by him in a prior transaction, and: ‘still. in his mind at the time of his acting as 
such agent, if the agent is at liberty to communicate such knowledge to the prin- 
cipal (Distilled Spirits PRanring ion. Vv. United seis 11 Wall, £58, 20. Li ‘Ed. 
AGT) ee ane’ 2 : 

The real reason for the rule which charges a principal with his-agent’s knowl-. 
edge is simply the injustice of allowing the principal. to -aveoid,. by. acting vi- . 
“cariously,.. burdens. to which he. would. become subject if he were acting. for - 
himself. - The SO- -called presumption that the principal knows what: the agent | 
knows’ is. irrebuttable ; it cannot ‘be avoided by showing. that the agent did: not 


in fact ‘communicate his. knowledge. It' should follow that it cannot be: avoided 


‘by showing that the’agent, had such an adverse interest that he would not be 
likely. to communicate his. knowledge. ; In general; ‘Notice should -be- imputed 


wherever’ there is agency’ or. ratification. 7k #-%* Certainly - where,‘ as in this my 


case, . it does not appear. that. the agent acted unfairly toward his principal, OL. . 
-even that he would . have derived’ any advantage from doing so, the: principal 
should be charged with the agent’s knowledge. ‘Where an agent common to-two 
parties betrays one in favor of the other the: second, of course, cannot charge. 
the first with: the agent’s knowledge... Herdan v. Hanson, 182):Cal...538, 189. P. 
440.. The present. case differs. from. such cases not only in that here no.one was 
betrayed, but also in that appellants never employed the Bank's agents, “Baden 
and Donaldson, and are in no way responsible for their acts: ‘The Supreme Court 
has held that if a company’s: agents - withhold knowledge from it; even: fraudu- 
lently; that fact “cannot alter the legal:effect of their acts or of their knowledge. 
with respect to the company: in-regard. to third. parties who had no ‘connection 
' whatever: with them in relation to. the pérpetration of the fraud, cand no. knowl- 
_ edge that any such fraud had been perpetrated. * #.*% In such. case. the rule. 
imputing ‘knowledge to ‘the company ::by:. reason of. the. knowledge: of its agent. 
remains.” Bowen'v. Mount Vernon Reettal Ae week, 10 E. ‘2d. 796, 798, aie @. C. 
Cir. 1989)° eee 


8 Ina statement detested’ “Appellant's Showing of Bona. ides” ” slate by Bia's tittor~ 


, ney, King: is desé¢ribed as Bird’s next-door neighbor; 208! S60 bs 


8 Accord : Restatement of Agency (2d). §§ 272-283, 
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2 ak is Bird is bound by King’ S knowledge and can no more bea bona 
fide purchaser than King could have been. - | 

‘There remain for consideration the assignments to BP malo. 
| and to Burnside, Foley, Mailloux and Rice. Although the Bureau of 
"Land Management decision did not: specifically hold these assignments — 

for rejection, it. did hold that. Webber’s lease was to be canceled, that 
- Bird was not a bona fide purchaser, that BP could not quality under 
the bona, fide purchaser provisions of the Mineral Leasing Act, ' 
amended, supra, and that the other assignees of Bird were Sneien 
“beyond peradventure” with Transwestern and King. It then stated 
that each of the seven parties was ‘allowed the right of appeal to the 
Secretary: and: each was served by certified mail with a copy of. the. 
_ decision. ‘This combination, of unfavorable holdings with a statement | 
~ that-a party has a right to appeal-can mean only that the application 

ie each had pending before the land office was rejected. 
_- The response of the parties. named varied. Bird filed a proper 

appeal. Rice and Burnside filed.a notice’ of appeal but gave asa rea- 
~~ gon for appeal only a claim that they were bona fide purchasers Web- 
ber, after filing a notice of appeal in time failed to file a statement of 
reasons. BP, Foley and-Mailloux made no response at all.’ : 

- Accordingly, the: Bureau of Land Management decision’ has be- 
come final:as to Webber, BP, Foley, and Mailloux. However, since 
Sib ‘was necessary to. sence Webber's interest in disposing: of. Bird’s 
- appeal and the BP, Foley and Mailloux. assignments must be rejected 

for the reasons requiring the rejection, of. Rice’s:and Burnside’s in-* 

terest, their claims will-not be disposed: of ey because fet their oe 

7 failure properly to appeal.: : . 

_ Burnside and Rice, as well as BP, Foley and Muilious derive iste 

a 3 interest: from assignments madé by Bird while Webber's assignment 
to Bird was awaiting Departmental approval, which. has not and ~ 

cannot, as we find the law, be given. | ee 

The issue, then, bécornes whether < one. who- aevives his interest from: 

an assignor whose own assignment has not been approved can stand in 

any better position than his assignor.. It i is our view that he cannot. 

4 De: Department has held that an assignee of a lessee whose interest: 
is subject to cancellation may. be entitled to protection i in accordance 

with the. bona fide purchaser provisions of the Mineral Leasing Act, 
as amended, Supra, all else being regular, even though his assignment : 


TBP. howeven filed-a request for. an extension of :the lease: on March: 11,°1964. ; 
-8Colorade Land Management, Inc., -A-30195. (February. 5, 1964) + Benson- -Montin-Greer. 


‘Drilling Corp., A-29966 (March 80, 1964), which held, respectively, that-an appeal to the 


Secretary will be dismissed when the appellant fails to file a statement. of reasons in 
support: ‘OF his appeal, 43.CFR 1844.3, and that.an. oil and gas lessee. owho fails to appeal 
from a | decision declaring his lease terminated: loses. ‘his, s.righty 1 in the Jease,, 3B. CFR. 1844. 2... 
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| hiss ee ‘been. -approved.- Southwestern Peon Cersenaiion: 1 ce 


: _ LD. 206,: 209-210. (1964). °.. It has not, however, found that thepro- 


. tection extends. to one who: purchases from an assignee: whose ¢ own . | 


- assignment has not been approved. | | 
. Uhe eed provision. controlling assignments provides: 


Ye “we 
ws 


* [alny. oil and gas lease = * = may be. assigned or subleased * oe sub- 


; ~ ject..to. final. approval of the. Secretary. ’ * % #) Until such. approval, however, . 
me the assignor or. sublessor. and his ‘surety. shall continue. to. be. responsible for. the: 


performance’. of “any: and. all obligations” as af. n0° assignment. Or: sublease. had : 


ue been. executed, He “Section 30(a), Mineral Leaging. Act, as. amended, 60 Stat. " ee nop 


955 ( (1946), as: amended, 80.0, S. C, 187 (a) p84) 
~The lease i in turn provides: 


“See, 2. ‘The lessee agrees: 
an Aésigninent of. oil ae gas ibdie:. or sintorest. ‘therein—As ‘péquined: by © 
applicable: law, to file. for. approval within: 90: days from the. date: of final execu- 


| ‘tion any instrument of ‘transfer - made. of this. lease, Or: any: interest ‘therein, Fe 
: ‘including assignments - of. record. title, working or royalty interests, operating i: 


my agreements and subleases, such instrument to take effect upon the final approval 
ss by. the: Bureau of» Land ‘Management as of the first day of: the lease month - 
* following the date of filing i in the proper land office. 


The assignment: from Webber to Bird begins: an 


-The undersigned, ‘as. owner. of ‘record. title in the above- -designated ‘oil. ‘and : 
gas. lease, does shereby transfer ‘and: assign. “to: Ete * : * _ the Begond: tile 
interest i in and to such lease mE oe, On * 

The instructions: on. the ‘back ‘of. ‘ie foun refer several tines to. the : 

necessity that the assignment be approved before it becomes effective. 
. Bird’s. assignment, ‘to Ble was made. on n the same form and contains. 
the same provisions. - 

Thus at the time of ihe last aestaninent’ Bird, i though 1 both he ind 


BP knew, or are presumed. to have known, that he was not the record .— | 


title holder, stated that he was and. attempted to convey the record. 


title: to. BP. It is plain, then; that BP knew it was: not purchasing 


_ from the record title. holder, but only from. one who. might become + 
_ the: record title holder: if the Secretary: or his delegate. gave his ap-. 
_ proval. In other words, the legal title to the lease was still in Webber 


~ and the most: that, Bird had to convey ¥ was’ his right to have the. eee a 


assigned to him, 

One who: does not: have fecal title but. who does faye. the right. to 

have it conveyed to.him is said to hold the equitable title. . 1 endrilesen 
oN. Cubage, 200 9 SW 2d é 306 (Ark. 1958): Since te original lease and ; 


8 Affirmed in  sputhivestora. ‘Petroleum: Oorogration ¥. ‘Udall, C. A, No. 5778, United States eeu 
District Court for the District of New Mexico, March 8, 1965. ae. 3 
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the assionmont, in BP's chain. at title éstablish nee assignments - were 
~ not-to. ‘become: éffective without the approval ‘of the Secretary, BP 
could not acquire legal title until the Secretary gave his approval.” 
‘The most it bought was an equitable title and'as:the purchaser of 
oan equitable title, it cannot be a bona fide purchaser. - Tn ‘an exten- 
sive review of court: and Departmental decisions ahvolyig this issue, 
the: Supreme Court has stated :. : 


Ws shown. ‘by: the above statement of the provisions. of the act: of June 3, 
-1878, 20 Stat. 89, c. 151, known as the Timber and Stone Act, a purchaser of the _ 


surveyed public: lands, in ‘California, Nevada, Oregon and Washington, Valu- x 


-able chiefly for timber but unfit for cultivation, or valuable chiefly for: stone, 
was required in his sworn application to state that he did not seek to-pur- 
chase the same ‘on. ‘speculation but in good faith: to appropriate: it. to his own | 
exclusive use and benefit, and: that he ‘had -not, directly or indirectly, made: 
any agreement: or contract with any person. or persous by: which the title he 
might. acquire from the. United States should inure in “whole or in part to 
‘the benefit of any «person except himself; and if the applicant swore. falsely. 
in the premises, he became liable to the penalties: of perjury, and. would forfeit 
“the money he paid for the lands;-and all right and title. to the same ‘and any 
grant or eonveyance he may have made, “except in the hands of - bona fide pur- - 
chasers,’ ? would be null and void. a 

- Who, within ‘the meaning of the act; are to be deemed bona. fide purchasers? i 
Could the appellants, against whom, in respect. of these lands, no charge. of_ 
fraud was made, be deemed bona fide purchasers, if it appeared . to. the Land . 
Department, before. a patent issued, that the original entryman made the ap- - 
plication to purchase “on speculation” ° ‘and not in - Boog: faith’ to: appropriate 
the lands to his own exclusive: use and: benefit? - 

‘The words “bona fide purchasers, ” as applied to purchasers. of - piiblic lands, 
did. not appear for the first time: in the. Timber and. Stone Act: of 1878. The 
first section of the. act of June 22, 1838, granting preemption. rights to: settlers 
on the public lands, contains substantially the same provisions as to the effect 
of a false oath by’ the applicant and: the same saving. for ‘the: benefit of bona 


1nCE. Torgeson v. Connelly, 448 P, 2d 638, 72 (Wyo., 1959), swhieretn ‘the: court hela: 

as “There was also justification’ for the court: to have found that paragraph’ twenty-one. of 
the operating agreement, which provided. that:further - -assignment. should be: effective only. 
upon the obtaining of the written approval of the Department . of the Interior prevented. 
title’ from having reposed in ‘defendant ‘under the” facts stated. It is: argued with. some 
- force: that: 30. U-S.C.A.-§ 187, 41: Stat. 449, providing that no lease. -by the Government ‘for 
of and gas lands shall be assigned. or subleased except with. the consent of the Secretary. 
6f ‘the Interior;. is for ‘the ‘benefit : of the Government ‘and g party ‘can take no advantage 
of ‘the regulation to. defeat an assignment. © Arenow. Vv. Bishop, ° 107 Mont. 317; 86 P: 2a - 
644, and Dougherty v. California Kettleman Oil Royalties, Inc., 9 Cal:.2d.58, 69 P.. 2d. 
155; are cited to substantiate this view which is contrary to that expressed in Oasis Oi Co: 
Vv. Belt, Oil. and Gas. Co., D:€.. Okla., 106 F.Supp. 954: - holding! that until’ the’ approval: 
“of the Department of the Interior wag forthcoming: an assignee did not receive an interest . 
- In a controverted lease. © It is, however, unnecessary for us to determine the ‘correctness of 
this rule since the provisions: in an instrument. by which ‘one attempts to-take:title undoubt- 
edly establish obligations which are effective - -independently of any statutory . provision, 
and the statement in paragraph twenty-one’ of - the operating Agreement aay Well have. 
motivated the trial court in its judgment. — 
* * * Moreover, defendant’s evidence failed to establish affirmatively any right which 
he had to the leases and discloses that the interest of any assignee was not to be effective 
until Pe approve of the Department of the. Interior has. been obtained. a 
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fide. purchasers. 5 Stat. 251, ¢. 99. Like, provisions “were made’ in ws ‘eet of 
September 4; 1841, appropriating the proceeds of the ‘sales of the public lands 
and granting preemption: rights. 5 Stat. 458, 456; ¢ 16,- § 13: ‘And '.thepro- 
‘visions - of the last act.were preserved in. section 2262: of the Revised Statutes. 
. The. contention. of. appellants is that, as. between. themselves and the United | 
States they must be deemed to have. been bona: ‘fide purchasers from ‘the mo- : 


ment. they bought in good faith from Bailey, the vendee of Hackley (although ie ; - 
no patent had been issued), and. that, under the act, they . could not be af-.- ae 


fected: by the: fraud: of ‘the original entryman or his ‘assignee. - eh 
. While the mere: words: of the act of. Congress furnish ‘some ground for this 


a contention, the interpretation suggested cannot be approved. | In Root v. Shields, 


mak “Wool. 340, 348,. 363, Mr. Justice Miller had occasion to consider who were to. 


ae be regarded as bone: fide purchasers, under: the: preemption: Jaws when no: patent 


had been: ‘issued. by the United States. He said: : ATt is further insisted on be- - 


half of: the defendants that they are pona: fide: purchasers, and. that they, as — 


“such, are entitled to the protection of. the court. oT: think it pretty, clear that some 


at least of these defendants. purchased and paid their. money. ‘without. any knowl- 2 


edge in. fact: of any defect inthe.title. Yet they: are not. bona fide purchasers, 
for a valuable consideration, without. notice, in ‘the sense in. which the terms 


oe are employed in courts: of: equity. -And- this for several reasons: They all 


purchased before: the: issue: of the patent: ' “The: more meritorious purchased 
after the entry had: been assailed and decided against by the land office. “But — 
_ that is a circumstance. not material to this consideration. . Until the issue of ; 
_ the patent. the legal title remained in the: United States. Had: his entry been. 
valid, Shields would have taken only ° an equity. His ‘grantees took only an 
equity.. They did not acquire the legal title. And in order to establish in 
himself the character of a bona fide purchaser, $0" as to be entitled to. the’ pro- 
tection: of. chancery, a a party must .show-that, in his purchase. and’.by the con- 
veyance. to him, he acquired the: legal | title. -If he have but, an equity, it is 
overreached. by. the: better equity. of his s adversary.” ” Fawley ao Diller, 178. U. 5. 
476, 484--485- (1900) 


The. court, after. discussing. at. length: several ‘Departmental deci 
sions * im: which the rule was "applied, concluded— 2 one 


We: are: of! opinion. that: the’ rule: announced - -in Root Ws Shields, ‘above cited: 
e and which has been steadily’ followed i in the Land Department, is consistent’ with: 
the words of the. statute. If any doubt existed on the subject,. the’ construction SO. 
‘long recognized: by the Interior Department. in its administration. of:.the, public 
lands should be not: overthrown, ‘unless: a: different. one ‘is: plainly: required—as. 
it is not—by the words of the act.” ‘United ‘States -y. ‘Philbrick; 120: U.S. 52,595 - 
- United. States v. Johnston, 124 U.S. 236, 258: ‘United, States Ve, Alabama t Great : 


Southern R.R. Co., 142 U. s. 615, 621. 1a. 490." “6 


"1 Travelers Insurance 0o., 2 LD. ‘g16 (1889) 5 United. States ¥. Allard, 14 LD, 392 
(1892). 

12 Accord, Thayer W:  Aphae: “189 US. B46, 852 (1908) ; =, Denon’ ‘Townsite Co. ¥. Tans : 
245 U.S. 308, 311 (1917 ys. See, United, States Vv. Certain Plaga a Land, ete., 85 F. Supp. 


-.. 986,1007-1010 (S:D. Calif. 1949). 


United ‘States. v. Detrott: Lumber Co., 200 U. S. 321. (1906), and Unitea States y. Clark, 
200 U.S.601 (1906), are not to. the conearys for, as held in United States v. Kennedy, - 
206%. 47, 50 (5th Cir. 1913): 

“It is a general doctrine of equity: that one shies uretianes from a vendor who has only . 
. an equitable title, and who is iienareeror with: notice that another holds. the legal Utle, 
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: - "Therefore, under the swell-etabtiehed cal BP. is not a bone fide. .- 

purchaser and cannot avail itself of the protection afforded by section, fe 

: a of the Mineral Leasing Act, as amended , SUpTa. Ae 

- While there is some. disagreement in the decisions as to whether a 
private parties can take advantage of the fact that an. assignment. ‘has. 
-. not “been approved by. the’ Secketary, the cases: all seem to agree’ 
: that. the provision is for the ‘benefit. and. ‘protection of the United. 


> States and is available. to the government. Compare. Recovery. Oil 


Co. v. Van Acker et al., 180 P::2d'436 (‘Cal. 1947); with Oasts Oil Co. 


v. Bell Oil. and Gas Co., 106-F; ‘Supp: 954. CW. D. Okla. 1952). See, oe | 


; “peiemally” Files’ “Recording of Instruments ‘Affecting. Oil and Gas. 

_ Interests In Federal Lands” in 3 Rocky.Mountain Mineral Law. In- 
stitute 553, 579-587 (1957 )..Since the Department, is seeking in this : 
‘case to prevent the abuse of its:procedures which are desionsd: to. ac-: - 


complish the purposes ‘of the Mineral: Leasmg Act, as amended, there. 


“js additional reason to refuse to allow a. ‘ubassignee who. fakes" from 
‘un. assignee whose own. assignment, has-not-been approved by the Sec-~ 
-retary to profit from the. bona. fide ‘purchaser: amendment to. the 


i Mineral Leasing Act. 


- Therefore, neither BP nor anyone sise whose care derives front 
- Bird 3 is a ont fide purchaser within the meaning. of. the act and the, 
assignments from Bird to each: of them and from two of them. to.. 
King, 18 are denied approval or recognition... 

The land covered’ by lease Fairbanks 021360. is fe eds found 
to be free from any interests created under the lease and will be made » 
available for further Jeasuig | in accordance with. Tegalar procedure, 


takes only ane rights as his: vendor had,- and eapnot “defend soattiet the holder of the ° 


legal title as a bona fide purchaser.’ ‘It is not in conflict. with, but confirmatory ’of, this __ 


rule to hold, as. was-held in the Detroit Lumber Company Case; supra, and in United States — 
~¥. Olark, 200 U.S. 601, 607, 26 Sup. Ct. 340, 50 L. Ed. 618, that.one who purchases:from ~ 
an entryman holding.a certificate that carries only..an ‘equitable title, but. who, subsequent , 
to Such purchase, - obtains: a patent conveying the legal title, - may: defend as a bona: fide : 


purchaser, because, by the doctrine of ee eon. the: title is treated. as oe effect at the... 


date:of the entry. 
- If.the final: certificate had. not: pean canceled, and the patent had fen issued: to: ies 
entryman or his transferee, -in the instant ease, then-.a different: rule. would prevail, and 


es a ' sale -of the land, or an interest in the. timber on it, although. made: ‘before the issuance 


of the patent, would be effective, because the’ patent operates: to’ transfer the title,. not: 


only from its. date; but from the inception’ of the equitable. right upon which it is. ‘based. . 


A purchaser, therefore, from one holding a final certificate which is never canceled, but on 


which ultimately. a patent is ‘duly issued, may defend a ‘suit to cancel the’ patent,’ on the. " 2 


ground that he is a bona fide purchaser. United States v. Detroit Lumber. Command, supra.” mr 
7 ‘Accord, Moses V.. Long-Bell Lumber Co.,-206- F. 51, 55 (5th Cir. 1913). a 
. 4 On November 1;°1963,° King. filed: ‘anal gnments: to’ him: by Mailloux: and Foley. Of their ' 
overriding royalty interests in oil and gas lease Fairbanks. 021860. This assignment is _ 
ineffective for the same reason, af for no o other. i oe Batik ait eee ody ar 


er ~ the decision appealed from i 1s affirmed. 
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*ecordiniely pursnarié, to the authority dslegataad to the Solicitor e. 


by the Secretary of the Interior (210 DM 2. 2A (4) (2) 5 Soa BR. TBAB) 13 
"Ernest FE. Hos, | 


a Assistant Solicitor. ae 
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es Contracts: Portoitinlios or. Default: Suspension of Work—Contracts: “Con: — 
struction and Operation: Contracting Officer eee: 


‘Under a: contr act incorporating: provisions: “for suspension of ‘works: when te 


~.. ordered by the Contracting Officer because: of periods of unsuitable weather, 
-.- where work without doubt: could’ not ‘be performed for a” substantial period 
because of ‘such weather: but. the Contracting Officer failed to issue an order 
‘suspending. the work for. that period, the contractor is entitled t to an ex ‘ 
tension of time therefor. ae : a oe 


Contracts: Performance or Default: “Substantial Performance—Contracts: oe 
Disputes and Remedies: ‘Damages: Liquidated Damages . . a . 
ne contract has been. substantially . performed when. the work remaining to be. 
~ performed is.a relatively imminor, quantity and is, of such an inconsequential | 
; nature as bo not impair the utility of the project ; liquidated damages may 

; ‘Tob: be assemsed: ‘Tor. vate after that. point: has. De reached: 


ra “BOARD oF. CONTRACT APPEALS | 


“The appeals éonsidered j in this opinion ‘were akan becanse fie con- 
“tracting officer denied requests for extensions. of time, and assessed 
liquidated damages for 96 days at $150 per day... ~The contract: called’ Es 
for placing hot bituminous concrete. pavement onan. existing gravel | 
base (plus related work). on a portion of the Natchez Trace Parkway. . 
AN ational Park ‘Service project, is involved, but-the Bureau of Public 
_. “Roads of the Department. of Commerce. prepared the specifications. i 
and administered. the contract pursuant to an arrangement between the 
agencies. The contract: was’ ‘prepared. on standard construction con- . 
tract forms, including Standard Form 23—A (General Provisions). 
It also cited and incorporated. many provisions of the. Standard Spec- 
- ifications for road and bridge construction CEP OF ) of the Bureau : 

_of Public Roads. . 7 


The notice of appeal first challeng es “the: contracting colfigar? s -deter- vee 


mination. that the appellant, is entitled to no more than a 15 days’ 
-time extension because. of rainy and cold weather during the period - 
for October 1 1, 1960 through peat 4, 1961, Foes appellant asserts . 
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~~ that almost all of this period should be disregax ded i in the computation : 
- ofthe time required for completion of contract work. © b Aas 
The notice of appeal also states that the contracting: officer incor- _ 


rectly refused. to consider or allow a time extension for the delay 


caused when the. appellant’s hot mix asphalt plant was made.inopera- 


ble by flood waters... This happened when high water broke a levee in. * 


_the spring of 1962. The appellant requested a minimum of 51 days’ 
extension of time for this cause. The contracting officer’ S “Determina- a 
tion” on this request is as follows: 5 


“Your request for additional (51. dava\: time: under. the terms. of the conta 
is therefore denied as untimely, beyond the terms of the contract, and enterin 


. the area of delay and unliquidated damages for which the Government cnt : 


. be responsible under this (your). contract and the facts: as. noted above. - 
‘The above discussion of “delay and unliquidated damages for which 
the Government cannot be responsible” is inappropriate. The ouly | 
matter tobe resolved is whether or not the contractor is entitled to 


an extension of time. The above “Determination” actually may not be. 


. that of the contracting officer’s authorized representative, since the 
copy furnished to the Board shows that it was written by an attorney _ 
for the Bureau of Public Roads and one F, T. Burgess. The attorney 
_-for the Bureau of Public Roads in his Amended Statement of Posi- 
tion, dated. June 16, 1964, revealed that the Government has informa- 
| tion concerning the flood by advising: 
eee And: in. fact. the. flood complained of. occurred. on: Apel 10, 1962, ‘any how. 


On May 18, 1962, about five weeks after the. flood damage, the ap- _ 


pellant wrote to the contracting’ officer’s authorized representative, QS- re 


serting that. the geo was s sbbstantially completes in paenons the: . 
ses stated :. : 
“We ‘also feqtiest ‘consideration fort a “time extension. dune to the recent flood at 


Tupelo which covered much of our ‘equipment including our Asphalt’ Plant | and 


| which has caused : us considerable Lays in. 1. completing the final Binee « of our 
contract. * # or Ges me Ser ner es pag 
The contractinig officer’ s representative has not: saserted that the late : 
formal notification of the cause of the delay prejudiced — the Govern-. 
ment and has not set forth facts that would indicate prejudice. ‘There- 
- fore, the Board will consider the appellant’s claim on its merits.” 
The parties have agreed that the Board’s decision should be issued on _ 
the basis of a review of submitted documents ; thereters, no oral hear- - 
. ing has been held. aS , et oe 
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Weather: Conditions, October 4y 1960 
Through February hs 1961 


- The contract dnieieity allowed 375. days for completich of ie . 
work.’ The first “counting” day was June 14, 1960.\.The. inspection | 
reports show that in September 23, 1960, when more than 25 percent of. 
_ the contract: ‘period had elapsed, the appellant. had : completed only 
~ about 2 percent of the work. On September 30, 1960, the appellant’s 
Project Manager met with contract administration ‘personnel of the 
Government and agreed to start items such as grading parking areas, 
constructing access connections, placing and mixing filler for blending, _ 
and shaping the road for reconditioning... . | 

. During October, November and. December the contractor had: only 


_a small work force on: the job and made very: little ‘progress; however, : 


this situation was no different than that existing during the first three | 


a months of the job. By a letter dated November 25, 1960, when 48 per- 


cent. of the contract'time had elapsed and the amount completed was 
still only 2 percent, the appellant’s Project aca ee the fol-. 


_. lowing construction program: 


1. Increase. our present. forces that are now engaged: in’ the installation of: 


-Draitiage and’ Incidental Items, and complete all drainage items by 1 February, 
_ 1961, all incidental items to be we complete by 1 DEORE and 1 100% complete 
by. 1 April, 1961. : 
2.. Place on. the project. not later than 1 December. 1960, forces and equipment 
to. reactivate the construction of Roadway items, of which 5076 to be one . 
bet 1 ‘April, 1961 and 100% by: 1 June, 1961. ; 


All work in ints ecintiaet | to be - colipleta by the Tast week in J une 1961. | 
The reference to “the last week of June 1961” seems to be tied to-the 


sega: established completion date—June 23, 1961. There is no 


z mention. made. i in this letter or elsewhere j in the record prior to early — 
January. 1961 of the position now: taken. by. the appellant, ie., that: 
there had been: a. suspension of work, commencing. about October 4; : 
-1960, under Article 8.7 of FP-57 which provides: a 


= 8, i Suspension of Work. The engineer may, by written order, suspend the per- 
formance of the work either in whole or in part for such period as he may deem 
necessary due to unsuitable weather, to conditions. considered unfavorable for 
the'suitable prosecution of the work, or to failure on the part of the contractor to 
correct conditions unsafe for the workmen or the general public, to carry out 
. orders, given by the engineer, or to perform any provisions of the contract.. 
Suspension of work on gome but not all items, as ordered in writing by the 
engineer ; Shall be considered “partial suspension.” The number of elapsed calen- | 
dar days during partial. suspension to be charged against contract time shall be. ~ 
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“computed 1 by. yauleplane the ‘number of calendar. days allowed for Sortormerice 

_ of.the work shown in- the contract as awarded by. the ratio of the: amount earned . 

. ‘during the period of partial. Suspension to the original contract. amount.. 

Suspension of work on all items, as ordered in writing by the engineer, shall 
be considered “total. suspension. No charge shall be- made. against contr act time. 
. ; for calendar days elapsing ‘during such total suspension. » Work. of an émer-. 
“gency, nature ordered: by ‘the engineer for. the convenience. of public traffic and. : 

minor “operations not affected by ‘or connected with. the: cause of suspension, if 


y permitted by the engineer, may be performed during a period of total suspension. oes: 


On January. 5, 1961, the appellant. advised the Bureau’ of Public € ae 
- Roads that production on the job-had been “considerably reduced” due 


_to-adverse weather conditions, and gave notification that an extension 
of time would be requested: under Article 8.7. ( quoted above). * 
The determinations appealed from in this case refused to aiibatitute | 
an earlier’ date for: February, 4, 1961, which was established in Direc- 
tive No, 2 as the time for suspension of all construction activities. 
‘The contracting officer’s authorized. representative found, by: compar- ~ 
‘ing weather records for the 1960-1961 winter With simitat records . 
compiled during the eight: years immediately preceding 1960, that: 
there had been 15 days of unusually severe weather between October 
4, 1960 and February 4, 1961. On the basis of this finding a'15-day — 
time extension was srr t6d under: Clause 5(¢) of the General Provi-— 


sions, which authorizes time extensions for delays due to unforeseeable 


causes: beyond the control and without the fault or negligence: ofthe 
“eontractor. There appears to be no reason for the Board to > disturb 
the findings relating to unusually severe weather. | a 
- With respect to the request. for additional time under Article 8. 1 “ 
of FP-57, the findings state: , 7 


At; the: preconstruction. ‘conference ou June 10, 1960, you’ were » informed that 


Ss shutdown orders would not be issued for short periods of bad:‘weather. Further- 


~ more, analyses of your. performance record, the contract- provisions, and Exhibit 
ao (climatological data) “does not show ‘that any time was lost. (other than 
. days already: recognized and granted due to ‘““nusually severe weather”) a ee 
. because of. weather. “unfavorable. for. the suitable prosecution of the work.” 


‘ee Even if there had. been such lost time, the contractor,.in estimating for his. con- 


tract bid, is deemed to. have taken: into ACCOM a reasonable enopeed of days of 
unfavorable. weather. xk ; 


os It is obvious that the. Sentrlolanas ofteer, S authorized réjitesentative 
ened the power to issue a suspension order under Article 8.7 of 
 FP-57 as discretionary: ‘The Board, considering a’ similar clause in 
» Urban Plumbing and Seen Go. 68 ID. 38h, 8o1 ees 56- 2 BCA 
par. 1102, observed: 
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. oe This, provision would. permit ‘the engineer 0 eriter even now.. a: work 
. suspetision order covering the two periods, ‘of unsuitable weather, since he would 
norinally’ have: entered ‘such: ‘an ‘order’ rettoactively at. some time after a period 
of ‘unsuitable: ‘weather. had. ‘commenced: or;. “quite possibly,. awhen the ‘period had 





- eiided:; and ‘its: duration had. become susceptible: of: determination. ‘The. existence: Be 


of weather conditions. justifying. such; an.order would, in. turn; form. a-basis, for 
a the allowance. of a. commensurate, extension of the. time for. performance. . 
“In the. absence of any, * factual. support: or. itidication: of: empirical. 2 
knowledge on the part-of the Board. as-to what steps are usually taken’ | 
in actual practice to stop ‘work because: of unsuitable weather, one of 


~ the: premises stated in the Urban case jis questionable. This is the 
~. statement, quoted above, that.a Government engineer “would normally. 


have entered such an order: retroactively’ at some. time after’ a period — 
of unsuitable. weather had commenced,” etc.. A ‘suspension clause. of. 
the type under. consideration: should not be construed. as. a general 


assurance to a contractor that: a. major portion of the’ winter season >. 
will not. be counted in the. period for performance established in the 


contract. The clause: is. included principally for the Government's 


 protection—to provide: to the contracting officer the express right to. 


halt operations: when: proper results cannot be obtained because of the 


weather or the other stated reasons. The portion of the Urban de- - i 


cision which relates to suspension for. “unsuitable weather” will not 


be regarded by the Board as a justification. to exclude extended periods Oe 

~ from the “counting” contract time merely because the contractor dem- 

. onstrates. that the weather during such periods was less than ideal for... 
construction work. The record in: this appeal has. been, reviewed. bya 2. 


the Board in an effort to establish a date when without doubt the: job =a 
~ should have been shut down because of “unsuitable weather.” 
Taking into account the general lack of prosecution of the job. by 
the appellant during 1960, the proposals made in.the appellant's letter ~ 


dated November 25, 1960, and the data in the appeal: file on weather ~ 


and ground conditions, it is found that the suspension order should _ 
~~ have been entered at the end of the working day on January 12, 1961. . 
The contracting officer should recalculate the time required for per- 
formance of the contract, using that. date as the effective date of the - 
ausnenbion; but not including in the additional non- counting time any. 
lays or portions thereof which. previously have been allowed. 


| Substantial Completion: ‘The Flooded Asphalt Plant 


" Liquidated: damages may not be assessed for periods. after the point re 


of substantial completion has been reached.’ ae oa considering. ee 


15: ‘McBride and’ Wachtel, ‘Goporihent Contr ete, sec. 34. 130, ‘pp. 3454 OM. 
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a project is: ‘substantially complete it is ; necessary ee ae into account 
(1). the quantity of work remaining to be done, and (2) the extent. to 
which the project was capable of adequately serving its intended uses.? 
At the time the appellant’s asphalt plant was inundated, approxi- 
mat ely 85 percent of the total project work was complete. A report 
covering an inspection made about one month after the flood (May 11, 

1962) shows that 14 percent of the project work remained to be per- 


formed at that time. The bituminous paving that could not be finished 


because of flood damage to the asphalt plant was only a minor portion © 
of the uncompleted work. Less than half of the work required by 
Change Order 10 had been performed on May 11, 1962—ninety addi- 
| tional’ calendar days had been allowed for that work: when Change 
Order 10 was approved by the Government on March 6, 1962. Thus, 
the appellant’s: inability to complete the small amount of paving in — 
April and May of 1962, is not of great importance when the propriety . 
of assessment of liquidated damages is reviewed. Other unfinished | 
‘work on the project was of such value and. significance that the project 
—. could not be classified as ae fee at any. time aunie | 
_ those months. . : . 
By June 22, 1962, aes was no longer the case.. “The repont covering 
- ail Inspection made: on that date shows that: ey 92 see 
of all work had been completed, and states : | a aes, 
(1) With the exception of some minor “topsbtlthe, seeding, podaide: and: com: | 
pletion of work ordered. by Change Order No. 10, the project is complete. | iets 
: The exact percentage of completion of Change Order 10 on i une. - 
22 is not shown on the inspection report. However, the May 11 in~.. 
spection report includes a reference to a statement by the appellant’s 
. Superintendent that “50 percent of Change Order No. 10 would be 
_ completed by the end of the month.” It is likely that most of that. 
_ work required: by that change order had been accomplished by June 22. 
The Board concludes that the project was substantially complete 
ou June 22, 1962, and that liquidated damages should not have been 
assessed between that date and July 27, 1962, used as the completion 
date by the contracting officer’s representative. The amount of eel 
dated damages withheld should be cor respondingly reduced. 


“Conclusion . 


The appeal i is. sustained to the extent that liquidated ia should Re 
... hot be assessed’ for the period between (and including) January 13, 
1961, and F ebruary. 4, 1961, or for any day subsequent to June 22, 


2 Appeal of Tuer A. Roman, IBCA-BT (June 28; ; 1087), 57-41, BCA par. 1820.0 = . 


me I CONCUR: 


a son} a, ee “UNITED. “STATES: v: “AUGUST. HERMAN a ae So 


h - 1962. - The appellant's wrequsts: for time extensions s beyond those eae 
a cifically allowed herein are denied. : os. 


Dray F. Ravaaeay, Chairman. 


: ‘Trromas M. [. Donsr0x, u ember. 
See td cone stares v. AUGUST HERMAN | 
A-30886 Deoided d July 80, 1965 


Mining Claims: Discovery : 


To constitute a valid discovery upon a: mining claim there muse be a: aiscovery. a Hh 


of such a ‘valuable. deposit of. mineral within the limits of the claim as would 


. » Wwarrant.a prudent man in the expenditure ‘of his labor and means, with, the na 


. _reasonable prospect of anes in: developing a valuable mine. - 


| "Mining Claims: Discovery 


The finding. of. high: ‘mineral. values. by a mining. claimant is roel: denied 
‘substantial weight when. the. samples. from. which ‘these values are obtained . 
. are shown to be in areas of men concentration. not t representative of the 
claims. 


_ APPEAL FROM: THE BUREAU OF LAND. MANAGEMENT 


August Herman has appealed: to the Secretary of the Interior orn 
a decision of the Office of Appeals and Hearings, Bureau of Land 
. Management, dated June 11, 1964, which affirmed a decision of a hear- 
. ing examiner, dated October 24, 1968, declaring null and void the 
Betty Jean No: 1, Betty Jean No. 9, A. Lily No. 2, and Red Devil 
. placer mining slaine, situated in the NEY, sec. 32, T. 33 N, R. 6W., 
M.D.M., Shasta County, California, and rejecting the appellant's oe 
patent application Sacramento 065525, because the appellant. failed 
to show that a discovery of a valuable mineral deposit has been made_ 
on any of the contested placer mining claims. 

The appellant contends, inter alia, that a hearing should be held 
to permit him to present evidence that. the decision of the Office of 


-. Appeals and Hearings was incorrect. He contends that the samples 


obtained by the Government mineral examiner constituted less than — 
1% cubic yard of the material on all the claims.and were not representa- 
tive of the values on the claims.. He contends that no effort was made. 
to test: areas of concentration. He also contends that the hearing ~ 


examiner was prejudiced against him. and that the examiner acted ie 


improperly 3 in Se an oral amendment. to a. joint sampling or der: iA 
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~ he had ieviously issued, prejudice the: defehiant: by not. reducing ; 
to writing an order that could guide.both parties, ‘without. disagree- 


ment as.to.1ts. meaning. ‘The appellant : further contends that the cost - 


of mining the claims would be approximately 35 cents per cubic yard , 


and the value of the minerals on. the claims f sald) averages apBrOxs Be 


mately 60 cerits per cubic yard.? Sah a ae 
The transcripts of the hearings in this case, he! ‘exhibite. sampling 


orders, and the entire record, have been carefully examined, and Iam - 


of the opinion. that the contentions of the appellant « are. Wi ithout merit. 
A hearing was held: before a hearing examiner at Redding, Califor: 
. nia, October 17, 1962, anda further. hearing was held before the same _ 
examiner on June 19-20, 1963. At the peneluen of the first hearing, 
the examiner issued a joint sampling order to resolve the disparity i in-. 
_ values between the samples obtained by the Government and the appel- 
~ Jant. Subsequently, a disagreement, arose between the parties.as to the 


method of accomplishing the sampling and a conference was held with . . 


the hearing: examiner at. which both parties were represented, result- 
‘ing in an oral amendment to the sampling order being issued by the : - 
examiner November 14, 1962. Joint sampling, however, never did. 


take place. ‘The. appellant now asserts that he was prejudiced by the . 


~ fact. that this amendment. of November 14, 1962, was not reduced to 
writing because the terms of the: sampling were hever made clear... 
This contention is without merit. There is no. indication that: the. 
appellant ever requested that the amend ed order be reduced to writing 
or protested the failure of the examiner to do so, though, admittedly: 
_a written.amendment would have been. preferable. However, if the. 
appellant did not protest at the time, it would. appear too late for him 
to suddenly assert prejudice at this point. Further, the hearing exam- 
iner indicated that the. mining: engineers of. the Government and the 


: appellant were to come to an agreement between themselves ¢ as to“what 


ds necessary to get representative. samples” (Tr. 260) , and the appel- 
lant’s mining engineer, J. ohn. x. Murphy, testified that he and the Gov- 
ernment’s mineral examiner, George W. Nielsen, were in substantial 
agreement as to method and area (Tr. 254). However, the reason that 
_ joint sampling did not in fact ever occur appeers to be well stated by 
Mr. Murphy: | 


1In an additional statement of reasons subsequently. submitted the appellant tontende 


= 


that the cost of mining “would be approximately 15 cents per. cubic yard and that the value es 


of the minerals on the claim averages $1 per cubic yard. 
‘2 The additional. statement of reasons” subsequently submitted has: been: eonaidersa: as well 
- as the attachments thereto, -which included a document: entitled, “A Report on the Red 


a Devil, : A Lilly, Betty Jean No. 1, Betty. Jean No. 2 Placer Claims.” This document had 


‘ previously been submitted as an exhibit at the hearing. Also submitted. were supplemental 


reports on:costs and’ methods of: mining the claims... Of course, these latter reports are me 


ea parte and must be considered. as such. However. ey have been examined. 


Bots ee. STATES Uv. “AUGUST “HERMAN Spina 
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= % there ‘was a massive ‘distrust on both sides, ‘by. Mr. ‘Nielsen and ‘Mir. ‘Her- : 


a “man. “One was: afraid he was going to. be salted. dnd. ‘one afraid ‘the bill. Was oe 
going to run. up 80 hight that he couldn’ t pay: it. That's where it ended. oe Bsa 


pee 


This aSappae had: it was. this area of Taal: dist between the 3 


eer. appellant and Nielsen that. was ‘responsible for the failure of joint 
oS sampling, and: the. reduction of the terms of the amended order. ‘to . 


writing probably would not have. substantially ameliorated: this sittia- 


; tion. | Therefore, I cannot see how the failure to reduce the order to. ~ 


Pe writing prejudiced the appellant,. particularly i in view of the fact: ‘that 0° - 


the order left the agreement as. to’ sampling procedures rather much. 
up.to the mining engineers, and there was apparently substantial-agree-- tee 
_ ment between them, and, in the end, it was the appellant himself who ie 


ts refused. to go ahead with the aiended order.» 


. The. appellant contends also that a hearing should be held to petmit ee 


. ~him to present. evidence that the decision of the Office of Appeals and - | 


ee Hearings was incorrect, since that decision states: 


e * * Tf an appeal: is taken ‘the appellant will’ ‘have the burden: of. proving, by 


ee presenting substantial affirmative evidence, that. this decision is: erroneous. 


This. statement, appearing. an, the closing paragraph of the decision Ph 


: ~ describing the procedure to be, followed. on. appeal, is apparently es a 
nserted-as a.matter of form. : It has no pertinence to an. appeal from >. 


a decision rendered after. a formal: evidentiary type. hearing, such as - 


~ Was. held in this ‘case. The Director, . and after him. the: Secretary, © ; 


on reviews the record of the hearing de novo and in each : case the burden’ * 


of proof remains the same. The United States, as-contestant, must | 
make a prana facie case: and thereafter the mining. claimant, bears the 


eae burden of proving by a preponderance. of the evidence that: his claim aes 


is is valid. far 
| “After the Rearing. no 5 evidence in the aa sense can. be: gubmitted to co 


8 oe ‘that the decision appealed from.is erroneous. Error can be. 


~ demonstrated. only by. analysis, of the record made at. the e hewring and ome 
“. sargument based on it,. a Se ns ee 
“~The appellant. ‘contends ‘Father | that ie iaringe examiner is 5 preju eee 


| dicad. against. him. ‘Having: carefully: reviewed this allegation, - IT can-_ 

not agree with it. ‘This case was not an easy one to administer or 
a adjudicate and an-air of ill feeling did pervade the atmosphere... How: | 
ever, 1 am: convinced that: the actions of the hearing examiner demon-: 


strated a. genuine attempt to be fair and reveal no prejudice against ~~ : 


aoe the. appellant. é& substantial showing « of bias is required to disqualify — ee 


a ite hearing officer j in an n administrative proceeding or to o justify. a ruling pears 
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that the hearing was. unfair. - United: States v. F ord M. Conver ‘Se, 
72. LD. 141, 145 (1965). No such showing has been made here. _ 
. Finally, ce appellant: contends. that.he ascertained the cost.-of- 
mining. the claims involved: to be 35 cents per cubic yard and the 
value of the minerals on the claims to average approximately 60 cents. 
.. Per: cubic yard? He alleges that: he has made a discovery within the: 
_ Ineaning of the United States mining. ‘Jaws and that the. samples 


obtained. by the Government: mineral examiner were not. representa- 2: 
-_~ tive of the. values onthe. claims, that they constituted less than 14 of — 


ee eubie yard of the. mater ial on the claims, and that no‘effort was made 
to, test areas. of concentration. Again, after.a very. careful 1 review of © 


= a the. evidence, I must rej} ject. these contentions. ie lea —s 
The mining law requires a discovery: ofa ealnabie miner val deposit e 


| ‘6 validate a: mining claim but. does not. define “discovery.” However, = 
- the standard applied by. the. Department i in Castle ve Womble, 19 LD. 


455, 457 (1894), was expressly approved by. the United States Supreme iow 


Court j in Chrisman v.M Mes: 197 US. 313, 322 #1908): This standard 
~ is that: 7 


‘ “Where Be ne nave been tonna and. the Seiden is of Sean: A ‘aha acter that 7 


a person of ordinary. prudence would: be: justified in: the further expenditure of . : 
‘his labor and means, with a reasonable ‘prospect of suecess, in developing | Ai fee s, 


valuable amine, the requirements of. the statute have been met.” * # *: 


See also Foster v. Seaton, 271 F. od: 836, 838 (D.C. Cir. 1959) ; Adams 


e ie v. United States, 318 F. od 861, 870 (9th Cir. 1963) ; Mulkern v. Ham- - - 
mitt, 326- F. Qd 896, 897 (9th: Cir. 1964) 5. Best v. Humboldt Pe : 
Mining 00.371 US. 334, 335-336 (1963). 


vee the value of the gold found is so slight: j in relation: to the .. 


- cost of extracting it that a person of ordinary prudence would not be — 
- justified in the further expenditure of labor and means, with a reason- 


able prospect of success iv developing a valuable mine, there has not: 
ae _ been a valid: discovery within, the meaning of the mining. laws.. : 
United States. v. Eric North, A-27936 (July 1, 1959) ; United States v. 


_ Robert W. Carnes, A-28178 (May 23, 1960) ; ‘United States v. Richard : 


 L. -and Nellie V. Effenbeck, A-29113 (January 15, 1963); United. OTs, 
States v. Robert G. and. Orpha B. McMillan, A-29456 (uly 2 26, 1963)5 obih oat 


and Adams v. United States; supra, at 87 0. 


_.. I find no error.in the: hearing examiner’ Ss avaliation of iis evidence: 


relating to gold values disclosed by the samples. The sampling meth= 


: ods of the Bureau of Land Management engineer was in. a conformity | s - 


4a 20r 15 cand Sct and $1 value as ‘contended in nis adatttonal siatement of reasons, aD 


Ce nee “UNITED STATES 0. “AUGUST HERMAN: oo seat rs 


: _ Fuly 80, 1965 3 ; 
oy, yal the petognized: standards i in: such Ww ork and the amount of and | 


- places of sarapling - were proper. 


_. The hearing examiner’s decision fully deser ‘bes the 38 Single aie : 
from points indicated or pointed out to N ielsen, the Government min- ee 


eral examiner, by the appellant. ‘Nielsen testified that he be 


ea es sampled. exactly. where. the claimant : suggested: I sample in my first: gauging of - 


a the claims, LE continually asked. him; to ‘point out’ his discovery to me.. (Tr. 858. eae 


He: stated that-on the basis of his ‘examination and sampling the mass . 
of minable: gravels upon the claims would average 2-8. cents per cubic 
. “yar d:of. gold and that there was no practical method of economically : 
mining material of: such low: value.» He:stated that handling costs’ for 


the minerals would :be. approximately. $1:a: yard (Tr. 5960). He. | 
_ Stated.at both the first and. subsequent: hearings'that it was his opinion rn es 


- that there does not exist on'the: claims 2 discovery of a valuable min- | 
eral of.such - quantity: and: quality as'would justify: a prudent:man in 
the further expenditure. -of* money -and. effort: with:a' reasonable expec- - 


tation’ of developing a paying mine and that. the claims have: been ms 


: completely: mined out (Tr. 34,345, 354, 355, 360). 
Nielsen testified further ‘that. the samples taken by. the appellait 


were representative of practically insignificant quantities of material found under 


pg. ‘special conditions, which were not: prevalent throug ght [sic] the claim. or ‘the mass 


of material found on the claim, (Tr. 26-27. )."° 


# He stated that due to the manner in which appellant’s saaple were’ ae 
taken and the insignificance they represented i in the formation he at- — 
tributed no significant value to these samples and thus could make no 
logical application of the assay results obtained from them which. con- — 


tained a number of high gold values (Tr. 28). 
August Herman, the appellant, testified that ns thought hier’ was: 


‘sufficient. mineral value in quantity: and. quality on the mining Sie 


to justify. further expenditure otf mLOnSy 2 and. effort i in developing the 2 
i property (Tr. 417). >) 

3 Fohn Xi. ‘Murphy, a mining engihéer ployed by the appellant, 
~ testified that he thought the value of the minable material was over $1. 

a yard (Tr. 232) and that a-small operation could be established prof-- 


 itably (Tr. 234). He had no personal knowledge as to how appellant 


took his samples. (Tr. 243) and based his evaluation of Herman’s sam- 


_ ples on what Herman told him. was the amount of) material he. 


oy | ee ee (Tr. 243-244), eee 
E. M. Clark, a dragline dredging operator (Tr. 27 79). was ified by. 


zo , Die appellant to take part in. the joint. sampling . (Tr. 288) and: did at 
“4 actually eu e for the ‘appellant (Te ay Ahonen ‘there | was no. 
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joint Pr ap stated that he thought. the. slain war ranted further = 
expenditure of time and’ money. to develop, that: the average valte per — 


cubic yard of the: gravels would exceed’ 35° cents a: yard,’ and that-he -~ 


-. thought he “could make a dime or two” on | the mining g operation wets, ra 
. hethe claimant, (Tr: 308). ° eae 
The conclusion of the hearitig ‘examiner pistaitiing: the testimony of ne 


the Government mineral examiner and holding that the cost of process-.: ms 7 | 
Ing the material on ‘the claim’ would: exceed ‘recovery values on the 


: claims appears correct, and his conclusion that the appellant’s samples 
~ were taken from elected areas in which gold. would be highly.concen- 


trated and that his calculations do. not reflect: overall values on the 


: claims would also appear : accurate. Therefore, his. determination that ot | 


_ there has been.no discovery within the meaning of the United States _ 
mining laws here i is correct, the appellant’s patent application properly a 

denied, and the mining claims declared null and void. | y isk 

“Therefore: pursuant to the authority delegated to the Solicitor by | 


the Secretary of the Interior (210° De 2. ay 5 ae F. R: eels ue : : “ 


decision applets from is affirmed. 


‘Ranmse ca Hou, 
"Assistant Solicitor. an 





U,S, GOVERNMENT PRINTING OFFICE: 1965 — 


31) “UNION om” COMPANY OF CALIFORNIA: ocr . 313 
UNION: Oo: (COMPANY: OF CALIFORNIA. ET ‘ALS: 
A-29560 (Supp.)._ “Decided Sully 30, 1965. 


ba - “Claims: Determination: of Validity—Mining Claims:  Contests— : 
~” Rules of Practice? ‘Appeals: “Service ‘on ‘Adverse Party ae eS 


a in contest. ‘proceedings | ‘thitiated cunder* ‘Circular: No: 460° and ‘the’ ‘Rules ‘of. 
coe Practice: in’ ‘effect i in the early thirties, Service’ ‘of notice of coritest by registered RE 
& tail: was: proper’ ‘and: effective and” may’ ‘be ‘proved by a “post. ‘office: return eae 
ee receipt ' ‘under the following’ circumstances: (1) Where the’ signature of the. 
person signing the post office return receipt’ is idéntical with the name of the © 
mining | claimant; : (2) Where the signature of the. addressee i is consistent. with 
“the surname and ‘given names or initials of the claimant; (3). Where the 
ce, surname of the. signature, onthe return receipt is. different; than. thenamé of 
5 -the locator but. the record ‘shows that: ‘the. claimant has Inarried and: that. 
. she has signed’ with her. married: name; and (4) Where. the. receipt. is signed. ; 
ee by an agent - of the addressee. and there is ‘written evidence of, the agent's os 
: “authority: to sign for the addressee. me ie es Pa 














lai us: Determination of Validity—Mining Claims: ‘onieats . 
f Practice? “Appeals: Service on Adverse Party © 


in contest proceedings initiated ‘under’ Oircular ‘No. “460 and ‘the. ‘Rules of 
“-Praetice in’ “effect in the early’ thirties, a ‘post’ office. ‘return. receipt. for’: 
5 letters: bearing : notices: of. contest is. not sufficient: proof: ‘of service: ‘if. it pears”. 


a. signature clearly’ different and inconsistent with the name of: the claimant:: fs 


i and ‘there is. no. evidence: showing that, ‘the: party signing the eacert had 

written authority to sign for the claimant. : Los fice 

“Mining Claims:. Contests-—Rules of Practice: _ Appeals Service on Adverse, : 
Party. . bas < ace eg ee 


“Service of, notes: of contest t by restatered.. mail is: a forth of ‘notes résadtiably: = 
. caleulated. to give ‘a. party. knowledge’ of. administrative. proceedings and. an.” 





and the: rules of an administrative agency; it satisfies the requirements ¢ of a 
“due ‘process. gM RNa ae ey ; : ae 


| Mining Claims: ‘Déternination of Validity—Mining Claims: ‘Cantesta 


Where the name: and. address. of a: mining claimant are not of record in ‘the 
~ Department’ "when | the’: validity . of ‘a. claim” is questioned, ‘the ‘Department - 
“: merely assumes: the: task of. ascertaining the name and address of the claimant’ 
- from: other. sources and may: then ‘serve. the. notice. of Ponteee: by pealetered : 
‘ mail i in accordance with the applicable regulations. a 


une Claims:. -Contests—Rules of Practice: Appeals: Service ‘on Adverse 7 
- Party © ree Pa a: , ae vhs, ar ogee 
Unless it. is. -affirina tively: shown to the contrary by: the mining claimant: ‘the! 


‘opportunity. to. be heard and,. consequently, “where authorized by statute z Aon 


presumption’ of: identity between-the claimant and the recipient of a notice. of. 


- eontest. in adverse. proceedings before the. Department is. not. overcome: by 
- minor discrepancies in the use of given names or initials of the Bek a in... 
the notice of: contest and the post office return receipt. 

7 | 72 LD. No. 8 
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Mining Claims: Determination of: Validity M ining: Clains:” Contests . 


There is nothing in the law or the regulations | requiring posting of alk. oil. 
shale placer’ mining claim: as: a “eondition precedent y service’ of notice “of _ 





. When, two OF, more. persons 5 nanticinate, J in ‘the. ‘oeation. of B,: anining: cain oe 
we, tenancy. in, CARAT arises and. each, Jocator. bas. the ame: nights, in, Respect: 2 





: Manion from. done fae iby. the. Mande ‘Benvon igad 
Office, on February 16 and 23, 1962,..rej jecting their: mineral: patent 
applications for the reason that. the association: placer. oil shale claims- 
_ they sought to patent had been. previously. declared to be null and void 
as a result of contest proceedings initiated, by. the Government be-- 


tyreen’ 1927 and. 1931... These. proceedings were. based on a.charge. that. oe 


the mining claimants had failed to, 9 perform, annual assessment. work 
on the ‘claims... | 
On April 17, 1964, the: Soligitor ‘esd: a dbsisidi- (Triton om Gon: | 
pany of California, T1, ID. 169 (1964)), affirming the Manager’s ues 
‘decisions ‘as to those claims previously ‘canceled: in proceedings “ in: 
which: the requirements of notice were definitely met prior. to the 
cancellation of the claim, the then owner's of the claim having partic- 
ipated in the contest proceedings. ”-* As to the remaining” cases,! the. 
decision provided. that. the patent, applicants, would. “be. ‘granted... 60: 
days within which to submit materials relating: solely to their -conten-: 
tions that their claims were canceled. without PSomehenee ue Ener: 


I 


reqimements of notice.” 


re (1), whether: service ‘of. yobice bE contest. by. registered ‘mail. was. 
valid and: effective, and (2). if 805 ee constitutes ea iad ne net 
_ ficient proof of such service!” # z 4 
In connection with the: gécondit issue; the eontest records. contain ae 
_post office return receipts signed by persons with the same names-as.’ | 
claimants. ..Other:return: receipts.bear signatures-which:are-not: aden 


tical. with: Yiames- of claimants but: are similar, having: the''saiie sr-. 


‘names ‘arid’ ‘corresponding ‘givén hates ‘or initials.” “Other - réceipts. ‘i 


bear the'signatiires’ of clhima ts who, according: to. the. record, had. 


been married, and had signed receipts with their: married hames, In 
such. cases , thé’ question, is whether a return receipt is sufficient. t proof 


4 See page. 23 et. seq., infra. 
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| of ‘service In n the: oa ot piditionad ae that: thier mining g claimant 


| and. the person: signing the -receipt: are: one. and: the: sanie. person: 


_.. The record also.contains:return. receipts signed by: persons. uEpae 
ing to be. the agents of.the claimants, but: there 3 is no-evidence:that the | 
alleged agents had been. authorized,: in writing,: by: the claimants: to 

sign such receipts. _ The question. in. such. cases is whether a retur n 
receipt signed by. ‘the. ostensible agent: i is, sufficient. proof. of service of 
notice on a mining claimant, in the absence of written; evidence that. 
such: agent ‘had been authorized’ to‘ receive notice’ of contest. : 

IT have concluded, for the reasons which follow, that s service of notice 
of: contest, ‘by registered mail ‘was proper... -! have ‘also: concluded ae 
circumstances: oS 

{Y) Where the signature of. the person signing ‘the: pot office 
yeturn | ‘receipt is identical with the name: ‘of the agen 

-. elaimant; oo 

(2). Where’ the signature ‘of the addressee i is “consistent with the 2 
~ surname. and given names or initials of the claimant; 

(3) Where the surname of. the signature on the return: receipt 

ig different than the name of the locator but:the record shows 
that. the claimant has’ married and that she has signed. with 
her married name; and ~ Pa 

(4) Where’ the receipt: is signed by an agent of the sddresebe and a 

_. there is written evidence of the agent’s authority to sign for 
the addressee. * ian - | | 

~ Bach of ‘these circumstances, of. course, merely’ raises a pr resurhption . 
‘that service of notice of contest, was properly made by registered mail. 

I have further concluded, ‘for the:reasons stated in Union Oil Com. 

pany of California eb ah, , SUpTA, that the decisions issued in the 1930’s 
canceling, in whole or part, the mining claims involved in the decision 

are final.as to those claimants wlio were served: with notice of contest in 


‘this manner, and as to the: successors in. interest: .of such claimants. — 


However, rT chavs concluded that: return. receipt:is not sufficient, proof 
_ of service if-it. bears a signature clearly different.and: inconsistent with 
the name of the claimant: and’ there is no evidence: showing that the . 
party ‘signing. the: mecept had wr itten: eemensy to. sign. for the rs 
claimant. ae ee My ee a eo ae ee 
: ‘ “Joinder’ of claimaibe: 





In addition to their arguments regarding proof of 3 ser vice of notice 
brief, the: appellants contend that, pedduse thie “poninity of interest of | 
the co-owners of a-mining: dain made ‘them: indispensable: parties. in 
the contest proceedings: jerideted any résulting decision’ nul] and void. | 
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In the case of State of Washington v v.  Onited: States, 87 F. 2d 491, : 
sat 497-28 (9th Cir: 1936), the court sets‘forth the tests used to determine 
~ whether an absent party isa necessary party as distinguished from an - 


indispensable party. It'states that/if all of the following four questions i 


are answered inthe affirmative with: respect to: an’ ‘absent party’ $.in- 
terests then such absent: party is a necessary party. ° The tests are: 


(1) Is the interest of the absent party distinct and severable? - 


a 4) ‘In the absence ‘of: ‘such bani can the court vender Justis between the a Sana! 


parties before: it? a 
.(8). Will the decree made, in ‘the sicance: of such party, have no: injurious 
os... effect on the interest;.of such absent party? .: ra 
a (4). Will the final ‘determination, in the. absence of ‘such’ party, be. con- 
sistent with equity and good conscience? a 
~ Applying these tests to the contests under consideracon: Se find that 
each of the. above- -quoted. questions can be answered:in the ahinmative, . 
When ‘two or more persons participate: in the location of a mining 
claim, a tenancy in common. arises. Lindley Mines, sec.,788 (8d ed.). 
As such, each has the same rights in respect to his share as a tenant 
in severalty, but he holds his interest independently « of the other and 
may transfer, devise. or encumber it. separately without, the consent of 
the other co-tenants. ‘Thompson, Real Property. (1961 ed.), sec. 1798. 
- He may also abandon his interest separately. American Law of Min- 
dng, Vol. 2 sec. 8.7; Badger Gold Mining & Milling Co. v. Stockton 
Gold and Copper Mining Co., 189 Fed. 838 (9th Cir. 1905); Conn v. 


Oberto, 32 Colo. 318, 76 Pac. 369. (1904). ‘Thus, it is. generally held | 
‘that a tenant in common is a necessary, not an. indispensable party: to” 


- asvit. Glover v..McFaddin, 99 F. Supp. 385, 390: (1951), aff'd, 205 
UF. gd 1 (5th Cir. 1958), cert. denied, 846 U.S. 900 (1988) MeComb v. 
McCormack, LOF. 2d 219 “(5th ( Cir, 1947)? : 


‘Service by Registered Mail 


. * Service’ of. notices: by’ vogistered: mail is a form of notice 5 redaoriably 3 
‘calculated to give a defendant knowledge of administrative proceed-" 
ings and:an opportunity to be heard and, consequently, where author- 
ized by statute and the rules' of an administrative agency, it-satisfies 


. the requirements of due process. Wational Labor Relations Board v. 


- OReefe and Merritt M hg: Co., 178. F. 2d 445 (9th Cir.1949) ; National 

- Labor Relations Board v. Wilise, 188 F.2d 917 (6th Cir. 1951), cert: 

. denied, Arin Arbor Press Ine. Vv. 7M ational Labor Relations Board, 342 - 
U. S. 859. (1951). 
| While there was no statute that specifically provided for service of | 


2The manner in which “the interests: of. those. claimants who.were not a party ‘to. the es 


' contests is partitioned is set forth in United States. v. T. B. Bailey and James Doyle, 
Contest. No. 12155 (Unreported : issued by: the General Land Office, and approved by. the 
Department, November 1, 1932; Rooney y. Barnette, 200 Fed. 700 (9th Cir. 1912)-; Cookv. ~ 
Alomes,. 168 Fed. 700. (9th Cir.” .1909). 
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notice ote contact ty revistsied mail in ‘the ? contests to hick: the Mani- 
ager. referred, ‘paragraph. 6 of the special instructions. of F ebruary 26, 
1916 (44 LD. 572), issued.as Circular. No:.460,..which were in effect 
_ when the contests were initiated , specifically provides for such service.® 
In Standard Oil Go. of Califonnia vy. United. States, 107 F. 20-402: (9th. 
_ Cir, 1939), the court took judicial notice of Circular No. 460 holding ~ 
_ that it had the force and effect-of law.’ Moreover, in'the case of Gabbs 
Exploration Company, 67 I.D. 160 (1960), aff'd, Gabds Exploration . 
Company : vy. Udall, 315 F. 94.37 (D.C.: Cir. 1963), it'-was-held that a. — 
mining claimant who had been served with notice-of contest.by. regis- 
tered mail 4 Ina. contest a asain ok Circular No. 460 had been: properly 
notified, - ~ eats | 
Giedlar No. 460.5 was. s issued: as a 5 spevial in insuuction to Special ‘Agents 
an Registers and. Receivers. to. govern. the’ conduct. of. proceedings in. 
contests. initiated. upon a report by a representative. of the. General 
Land. Office. ‘But. Circular No. 460 was not intended-to:supplant‘the — 





general Rules of Practice. . (See Rules of Practice, 51 L.D.54% (Sep- 


si feniber an 1926))... In fact, paragraph 14 of. Cirenlan No. 460. specifi- 
| cally. provides that ae Tehe e above. -proceedinigy: will be. governed. 
byd the rules. of: practice oe ee : 
The Rules of Practice srhich were in. effect, - the. fine aot the cohie ect 

contest proceedings. and. which were incorporated by reference in Cir- 
cular No..460, sét out on the specific requirements for perfecting service | 
either. personally by Meanie mail or. by. publication.* Rule OE 
L.D. at 548) provided : . | | : é 
- Notice. of. contest “may be served on the adverse party personaly or. m BY. 4 

publication. » : ; oe st . 
Rule 7 (5 i D. at: 548) sets out. tthe following requirements respect . 
‘ing personal service of notice.of contest : | 


Personal service of notice of contest may be made ‘by. any: person ¢ over: the. age 
of 18:years, or. by. registered mail; : when served by registered mail, -proof thereof - 


must: be accompanied’ by post-office registry. return receipt, showing personal - 


delivery to the ‘party to. ‘whom the same ‘is. directed; when service ‘is. made pers: 
sonally,: proof. thereof. shall. be by- written. acknowledgment ‘of the person served, mia 
or by. affidavit of sg ‘person penyine the: ene seaailrres personal evans to the 


“es Paragraph 6: rénds as fellowes “S VG ; : 
+ “Notice of the charges nae in-all cases ‘be served: peeconelly upon fie’ proper party 
“by any officer or person‘ or by registered letter mailed to. the last addréss of the party: 
to..be’ notified, “as shown" by the’ Tecords, and: to: ‘the post office nearest to the land. 
‘When it is necessary. to serve notice .on'the unknown heirs of a person in ‘interest, 
othe same must be dddressed to that’ person -atshis address of record and also at the 
post..office nearest: the: ‘land. ‘: Proof. of :personal.'service' shall: be the: written: acknowl: 
“<-edgement’ of the person served or the affidavit. of:the person who: ‘served: the’ notice,.; 
‘ attached thereto, stating the time, place,’ and: manner of 'service::::Proof:of service of 
notice by registered letter shall ‘consist of the report ‘of the register and receiver who. | 
~- > ‘mailed: the’ notices, accompanied: by: the Poe ne mentstry peCe es, or Ene returned 
unclaimed registered letters,” 
4No attempt was made by the: Land Office. in. “the stibject eontest: prbcosdingé: to meet 
‘the oe of the: Rules ‘of Practice in pervins notice of contest by publication. 
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party served : except ayhen service. is “made ie publieation, copy of the auidayit 
of contest must be seryed with such notice? kG dein, eae gee Sy Le eee 


phan Ga ot 


There’ was, ‘therefore, adequate. provision in: the applicile Rules — 
‘of Practice: for. ‘obtaining: service: of notice: or contest by: Teel eres : 
mail. ee . ee 
The appellants ssniend that. sogistenedl ‘mails service Séoatd not be 
; employed. in.the contest‘of ‘a: mining ‘claim if the’ claimant had fot 
previously furnished ‘a “record” address.° ‘This contention is*withott 
merit since the Secretary of the Interior, or his authorized subordinate, 
~~ may inquire into the validity of a mining claim at any time before legal 
title to the claim passes ‘from the: United States. Caméron: vy United: 
States, 252 U.S: 450 (1920); Best v. Zumboldt Placer Mining Co.; 371. 
U.S. 334 (1963). I have concluded that, if the name and address ‘of a 
mining claimant are not of record ‘in'the Deparbnent when the validity | 
of a.claim is-questioned, the contest proceeding ‘does not: abate. | The 
Department merely assumes the task of ascertaining ‘the name and | 
address of: the claimant: from other sources and may then serve: the 
notice by registered mail in accordarice with the applicable regulations. 

The. appellants also contend that the. early contest’ decisions are 
void because the’ Land Office: uniformly failed to mail notice-bearing 
registered. letters to the mining, claimants in care ‘of ‘the post: office 


nearest to the. contested’ ‘inining claiins as provided i in paragraph: Gof 


Circular No. 460, supra. It is‘true'that no attempt:was made by the 
Land Office to- meet, this requirement. However, itis‘ apparent from. 
‘a, reading of the ‘Rulés of Practice; that’ inailing a copy of the notice 
to the post office nearest the land is only required wheré the Land Office. 
sought to obtain. service by. publication. 7. There: was no similar -re- 
quirement when personal : service was sought pursuant to Rule ag Gl 
L.D. at 548):and under paragraph: 6 of Circular No, 460." 

In any event, such a technical. defect, if it be one did ot render the | 


 § Rule 7further provided that : i Rs ae ae tt re a Me 
. “When. the contest is- a eatnet the: heirs: ‘Ofi-a: “dedenubdh Satep nian: ‘the. notice... shall be 
Served, on. each heir... Jf. the heirs,of the entryman,.are nonresident. or. unknowR, 
notice may be served upon them by publication: as hereinafter, provided. isa the per-" 
son, -to be personally ‘served is’ an infant ‘under 14 years of age or a person who has 
. been. legally adjudged ‘ of. ‘unsound mind;- ‘service of: notice ‘shall be. madé’ by delivering 
a copy of the notice:to the: ‘statutory: guardian :or committee: of such: infant: dr: person 
of unsound mind, if there be one; if there be none, then by delivering a copy-of. the | 
:- notice to the. person having the infant or person of: unsound mind.in: charge... 
Oi *. A mining, lecation, is not-of. record. before:.or connected: with the Land Depart- 
ment, ‘and: is not:so connected or usually within, the Jatter’s: knowledge until application for 
patent is filed. or:.1t-1s- properly, called in question-by. another ..*)* *.” ‘ahe eee Min- 
ing: Co. Vv. The Hu Mining and:Lend :Co.,-34.4.D.401, 410 (1906). P Ss 
. . © For. example, see. Rule 10. (51: L:D.at:.549-50). -which::sets out: the procedural require: 
. ments: for. serving notice by. publication and reads,.:1ini part, .as follows:: 5.9) -.}: 
» “Copy:of..the: notice as published,..together with copy of .the: affidavit be: contest, 
: shall be ‘sent: by. the: contestant: within .10:'days:after, the: first--publication.: of..such 
_~. notice by, registered-mail ‘directed; tothe party for: service upon: whom such publica- 
.:tion is’ being:-made.at: the-last-address: of. such: party: as.shown:by. the records:of the 
land office and also at the address named in the affidavit net ee and also 
: ab the. 6: Boat. office nearest the, bonis: oo Pecan Sant alae ars Cana et ant 


(PSAP, Bolin Ba aerate de FEeS! pee EE LEE S o g Pa deternin § 
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3 ene proce Guvalid: See: Olin. bnduaires. Tha. Ve Ni ationdl i 
- Labor Relations Board, 192 F. 2d 799.(5th Cir. 1951), cent. denied, 343 


 « WS..919 (1952) 5 Village of Sebring vy. Smith, 123 Ohio 547, 176 NE. 


901 (1981) 5 Entre Nous Club v. Toronto, 4 ‘Utah, od 98, 287 P. od 

670. (1955) ; 2 Am. Jr. , Administrative Law. Sec. 350, Cf, JRestatement, 

oe Judgments, Sec. 6. The Rules. of Praca Sane 12 “51 L.Diat oe - 
Specifically provided that::, ewe i ee 

, No: contest proceeding shall. abate. Kechiine of any defect. in the ‘manrier: of ’ 

', service, of . notice:.in ‘any. case: where copy of. the notice or affidavit. of: contest 
is shown to DANS been. received by, the pergon: tobe served ; Pi abn eee airts Ee 

Proof of: Service oat 2 oe ee on meds 


“The pbellsts sont aad: that: the’ ‘Department’ Hin thé: Borde of | 


showing ‘affirmatively that the contestees named: in the earlier con- 
. “-tests‘were actually the persons who'signed the post office return recéipts 

- Jsyeven if their names-and the: signatures aré the same. ‘However, ‘deci- _ 
* ‘sions. of an: administrative agency are presumed: correct; and valid in’ 


. the absence of-evidence'to the contrary’ and: ‘the burden ‘of. proof i in‘all' 


issues. raised. by ‘a proceeding: for-review of ‘such decisions rests with. 


the party: attacking their validity. : ‘United States'v. J onés, 336 U:S. 
641: (1949); United States ex rel::Goltman v. Bullock, 110 F. Supp. _ 
126°(N.D. TIL. 1953.) See also Hodges v. Atlantic Coast Line Railroad . 
Go.,310 F:: 2438 (5th Cir, 1962); Parker’ Vs: I bios Coniral cua Go. oa. 
108 F, Supp. 186 (N-D, Til. 1952). coe | 
In Shushereba-x.. Ames, 255.N.¥..490, 175 NE, 187 7 (1981); ‘the court 
“held: that the: erahsmiasion ‘of ‘notice: by registered mail‘is' “a niethod: 
which, with almost’ absolute certainty, insures délivery to the place of 


address,” and;that a post office return. receipt “affords, at. least, reason- 


able certainty. that. the notice has been. delivered t to >the, proper} person! Bees 
The: opinion further states that:- cenly Wiaatae tet. Altes iat 


are ee it ‘might’ ‘be: ‘urged that ‘the ‘filing of @ ‘return. receipt which purports ey 
to be signed ‘by. ‘the’ “defendant ‘does not prove. the’ genuineness of the signatur e 
es there. may be a ‘possibility that *°* * “the ‘notice was not ‘received. ‘by.the_ 
defendant; OF, his, agent. ; : ‘That. possibility:is not.so, great. thatthe court.may not . 
assume,: cat; least, in ‘the : absence: of contrary assertion: by. the defenddit, that" the 

_ notice: was. ‘delivered by the’ Post’ Office Department to the: person 

addressed or to one authorized to’ receive maila ‘in, his behalf, 








As stated previously, the récords contain: ‘some Fetuitn receipts. Beating : 
a signature containing the same surname and similar or corresponding ae 
given. names ‘or initials: as that.‘of'a clainiant.-The, appellants assert. 
~ that in ‘these cases there is no. ‘presumption: of: ‘identit -and:that the i 
» burden rests ‘with the Department to sHow that claimant ‘and. recipient. 


are one and the same. To support, this contention, they ¢ cite the: case: 
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_of Gepford v. Burge, 5 F. od 829 (D. Colo. 1925), But, certainly the 
a prevailing: and more reasonable: rule is stated i in’ 1 Vanderwilt v. Broce. 
man, 201 Towa 1107, 206 N.W.-959, 963 (1926) : | 
* Ss # Tt ig ‘a matter of general knowledge that. the. initial of the secorid Chris- 
7 fian: name is: ‘frequently omitted, and by the great weight of authority its omis- 
-sion, inthe: absence: of : panes circumstances raising: doubt about identity, is 
immaiterial.9 * ** 00) 
_ See also Scott v. Rivthani 165 iar 140, 193°P. ‘od ‘185° 5 (198), and 
ifiller v. Penwell, 112 Okla. 163,239: Pac. 651 (1925)... : . 
- T have, therefore, concluded: that, unless: it’ is affirmatively shoien 
to the contrary, the presumption of identity i is not overcome by minor 
discrepancies: in the use of given names or-initials of, the locators and 


that, all else. being regular, effective service of notices. of contest. was a fe 


: made notwithstanding such minor discrepancies. .. 2 elptha Hoe | 
-, We.come then to the question presented. i in those cases ‘in: eghich: the. 


3 party. Signing: the return receipt is clearly: not ‘the. addressee of’ the. 7 


notice of contest. ._In this regard,.the courts have.recognized a pre- 





sumption that one who signs a post, office return receipt as the agent ~ 


of .the.addressee. had ‘authority to.do so.. See Shishereba v. Ames, 
. SUPTA,.. ‘and Miller v. Penwell,.supra.. However, the: ‘Department has. 
consistently. held in.cases: involving private contests? +0 that such service: 

“js Invalid unless there: appears in the record: some written evidence of: 
‘the agent’s authority to receive mail for the addressee::: For example, 
inthe case of Mc@raw v. Lott, 44 L.D. 367, B00: cps the sae 
ment held as follows: ws ae te eee = 

Delivery to “any responsible person to whom the addressee’ ‘s ordinary. mailis — 


‘eustomarily delivered,” ‘as authorized by paragraph (d). of section 935 of the. Laws. 
and Regulations of, the Post Office Department,. with respect to. registered: letters. 


generally, does not meet the requirements of the land. department, for the reason an 


that, ‘while the’ postmaster may know that the person to. whom he delivers the | 
letters; and who signs. the receipt, is one “to whom ‘the addressee’ 's' ordinary: Tail 
is customarily delivered; * the land department: has no:such: knowledge, aud can. 
: only. recognize, delivery to a person other than the addressee. himself, when such 
- person produces written evidence of ‘such authority which can. be filed with che 
record in 1 the: case as proof that. notice has been properly given, oe neh 


. #In’ ‘Geprerd v. Burge; supra, the court: held that” a ) vendor ‘of: land nad not: Brositeed, a 
marketable title. where the abstract disclosed: in thé. chain of: title a conveyance of the : 
' land by: J. Cc. Miller and L, D. Sergeant, while title. to it was -held by: Joel. Cy Miller.and:. 
Luman D. Sergeant. ‘and a conveyance. of the tract by John BF. Werner while. title to it. 


Wags recorded in the name of John Werner. ‘The ‘court. refused’ to recognize : any presump- 


“tion of: identity, of the, ‘persons names appearing: in an abstract’ of. title even, though’ the: 
surnames of the two" persons were the same and the initials corresponded. with: ae given 
’ names. ‘ 

*In Vanderwilt v. Broerman,- supra. where | B Homer: ‘Wharton. isived as. Hower. -B, 
Wharton and a George Prine conveyed: as: ‘George §. Prine, the court, held’ that there was 
no. reason: for: questioning. ‘the identity: of. the parties.” 

10 4.€., contests involving claimants competing for: the same and as distinguished from 
contests initiated by the United States challenging the valley: of a claim. or entry: on 
separa lands.” re rg : ? : 


sh) oe “UNION, orL COMPANY oF - CALIFORNIA BT wae BO. 
| July 30, 1965 — . 


See. also Daa v. = J his: At LD. 104. (1912) + Kennedy oo 


Severance, 44 L.D..373. (1915); and Bjorques v. Hethn, 50 L.D. 165~ yee: 


(1923). Although none of the.reported cases cited above invélved 


- contests initiated by the Land Office pursuant to Circular No. 460, each 


of these cases arose under the same general Rules of Practice: (51 LD... 
547) which were. applicable. tothe contest. proceedings in the cases 
involved in this appeal.” ‘The requirements ¢ of these rules (specifically. 
Rule’ 7) were clearly spelled. out in Me cGraw v. Lott, supra, where the. : 
: ‘Department held that. the following would be. recognized as valid : 
Service of notice. of contest : eae on 1 “ 
1, Delivery of the registered. letter containing t the notice to the contestant himself, - 
-. which. must be evidenced. by his signature on. the registry return receipt. ; 
2. Delivery of the registered. letter to. someone duly. authorized. by. the: contestant, * 
“in writing, to receive ‘and receipt for. ‘the same, which must: be evidenced. by .. 
the signature on. the return. receipt of the. party go authorized, as BENE or 
7 agent: for the contestant... (Italics: supplied. ‘ Se 
oe ‘ippears also that the Land Office. splied the same ‘rule i in con-" 
tests initiated under Circular No: 460. In an unreported case (Fred. 


that: 


“Schwartz, Denver 1412485 “N” te pool me ue), the Commissioner held Leiiois 


eee * A registry. return receipt signed iy an addressee’ 3 -agent i is not acceptable : , 


“service unless it is accompanied by a power of attorney from. the addressee, in 
favor of | the’ agent. . ; _ he 
-Ina-case where evidence of service is: had by: an: aberit ‘of a: mineral dlairiarit 


pie the. ‘Registér: should: write the mineral claimant by ordinary mail and ask him if - 
3) ae received the notice. . Af he admitted that he did, the. service is satisfactory ; if. 


-he did not receive the’ ‘service, then: the Register should issue a new notice of the’ - 
‘proceedings: allowing: the claimant 30 days after. receipt of notice within which to. 
file an answer. — ameter 
| In view of, this practice and of the prevailing rule Teeurling = service © 

of notice of. contest, in contest proceedings, conducted under. the appli- 
cable Rules of Practice, I have'concluded that-a return receipt is ade-_ 
quate proof of service of notice on. the mining claimants named. in the . 
contests upon which: the Manager based. his. decisions when it was 
| signed by the mining ‘claimant himself, by an agent he had authorized, 
in writing, to receive such notice, or, by the statutory guardian or com- 
mitted of a. claimant. under the age of 14 years or. of. unsound mind, . - 
or if there were No: committee or. guardian, by the person who had suck Dx 
a claimant. in charge. . 

Posting of - Claims: 


It is 0 that it was necessary: for the United States to post a a 
aoe asi evidence that it had taken } Possession of the land for itsown 


“na The opinion piso ee out a . third ‘method. for obtaining ‘gervice under. this rule..”: How- : 


; a ever, this method is applicable only ue cases anyolying: the, exercise | of a preference right .. os 
ss and is not pertinent. here. ; i 


| 786-847-652 
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uses, before service of notice of contest could be made on the claimants. - 
There ‘is, however, nothing in the law or the regulations: requiring the 
“posting of an:.oil shale ‘claim-as’a* condition precedent: to service ‘of 
notice of contest:' “What was required: was. a “challenge tothe validity 
of: the claiin: before: the eliimant: ‘had: “resunied: the’ performance: of. 
: anriual) ‘assessment: works See the Instructions of Ju wine 1, 1980, supra a. Pos 


“Analysis. of. Contests, | a leur veri gs. © 


a “Ti this 2 follotsiag dmaleis ‘the claims for iihiieh’ "patently are ‘potizht _ 
Jaré grouped under’ headings identifying: the various patent, appligants 


and the effect of the prior contests on the claiins is discussed i in n detail. : 
». “The:following factors, however; apply in general ‘in: all Gases.’ 


First; it should be noted that, unless otherwise’: specified, ‘he’s whining 
‘dlaimants ‘failed to file answers to contest: complaints alleging a, failure 


as fe assessment, work and the claims were, declared, to be null. and, void. - 


on the ground that the failure to,answer.was tantamount to-an. mace | 


Z sion of. the truth of the charges j inthe. complaints. ge ‘ 
Tt should also be noted that many of the contest, records. show that | 

te proceedings - ‘were. first. initiated. in. the late. 1920?s before tthe . 

Supreme Court’s decision i in the case of Wélbur v. ‘Krushnic, 980. U. S. | 


806 (1980). After the issuance of that. decision, the Commissioner, ee 
General: Land Office, ordered the initiation of new proceedings ™ “based -. 


on charges which would, it was felt, satiety the Court's objection to. the . 
original adverse proceedings. . oe 
_ These: post-X. rushnic: proceedings superseded ‘the pene proceed : 


Pit ings and. provide’ the basis for the Manager’ s oo, of the patent cae 


applications i in the instant case. | 

‘ It should be noted that, as to cases herein Fler rematided: for further 
action and processing by the Bureau of Land Management, this. 
decision ‘is not intended’ to be the final administrative determination 


of the possessory tights now claimed’ by the patent. applicants. The 
“patent, applications. have. yet. to be’ examined by. the Bureau for the 


- purpose of determining, ; among other things, whether locations were 
validly ‘made, ' whether the claims. Were 6, validly. maintained, and. 
. whether. the’ claims ° ‘were abandoned. | 
~''The Bureau must'also determine, : assuming { the claims. are eihes wise 
valid; whether the present: patent applicants have acquired all of the 
| oiitstanding ‘uncanceled possessory interests’ in ‘the claims. for. which 
they seek patents. Specifically, there. remains open ‘the question 
whether the Department is bound to’ accept a State court’s determin-— 
ation, regarding the, relative Tights of. ‘possession ‘of alleged. co-owners: 
of.an ,association placer,.mining: claim. | Sée :Z’urner:-ve Sawyer, 150 
| US. 578 (1893) 5 Nowell v. Mobgide, | 162 Fed, 482 ES Cir, pean : 


OG, MeO: 53 TD. 181° (1980). ° 


BIBT: UNION OH, COMPANY: OF, ‘CALIFORNIA. ET, Mie aa | 
hy July 89, 1965 Fy 


cert. denied, 218 U.S. 603 (4909) ;  Sisvens" v. Grand Central Mining 
Co.;;433' Fed. 28 (8th, Cir.. 1904) 5. Davidson. vi. Fraser, 36-Colo,: 1, 84. 
es Pad, 695 (1906) 3 Lhomas:v. Elling, 25. L.D..495: (1897 )s Caleinon Ve 

af omestake, Mining, Cos, 80 EDs 364. ps LF, id. titers 37 L:D: t 15 
(1909). ' 

. Tf. at.is; not: pond: nos hee, scisione an: ey feiestion 4 to. - | 
doterenined is-whether the Department, will recognize an asserted title 
to-an association placer oil shale mining claim where.the. patent. appli- 

cant’s title is based in part on interests allegedly acquired since 1920 


by means of forfeiture viotices published in accordance with Rev. Stat. — 


2324, (80 U.S.C... 28. (1958 ed.).).... See Hamilton v. Hrtt, 146 Colo.,80, 
: 360 P..2d. 660. (1960)... Since these questions ¢ are. not, properly. before us 
in this. appeal,: no: ruling i is made: thereon. “We have assumed the valid- 
ity of. all post-1920. forfeiture proceedings. for, the- purposes of ‘this 
decision. only; in, order to. show. the .extent,: to which the. applicant’ S 
asserted, title-has been canceled. as al. result. of the. contest, proceedings = 
upon which ‘the Manager relied i in t-rejecting the patent app enone: 
| involved herein.: ...:. oye aoe ee Gee tne 
| : a Colontdo OD "bbe ee ey Faves 
non: Onl Company. of. Giee. 
oe Nos. is Claims © ae 


| pacts to the record, the above identified claims. were daclar ed 
~ null. and. void. by, the Commissioner, General Land Office, Septem- 


ber 91, 1931, as a ‘result. of. contest No. 19574. : At that, time, title 


to ee Gains was in. L. M. West, HH. M. Carthy, and Chris ©. Dere, — | 


each of whom had a, one-eighth interest and Joseph M. Schneid er, who 
had the remaining ‘five- -eighths interest. “L.M. West, H. M. ‘Carthy and 
Chris C. Dere were not served’ with notice of contest No. 12574. A 
contest complaint naming J oseph. Schneid er as the sole. owner of the _ 
claims was mailed to him at Kewaskum, “Wisconsin. A post. office re- 
_ turn receipt: shows. that J.M. ‘Schneider, per sonally signed for the reg- | 
“istered letter on May 1, 1931. Hence, the Commissioner” $ decision was 
effective only as to. the Schneider interests. 

Tell Ertl purchased the interest of H. M. ‘Carthy i in 1959 ands con-— 
veyed’ it to the appellant, who, in 1952 and’ 1953, puréhased the in- 
terests of the heirs of Chris C. Dete and published a forfeiture notice 
‘by meas. of which it Claims to have acquired‘ the interest: of L. M. 
West. : Accordingly, assuming:-the claims-are otherwise valid,’*. the 
~ appellant possesses, ‘at most, an undivided three- eighths interest in the | 

Betty Nos. 1 th rough 8 claims.” .: ee SS cap 


_-# Situated in “sees. 241° and 29; 7. ad S., Ry 95 W “6th: pms “Garfeta | County; Colorado, 
> 1& ace aiscussion on. page: 20; ial wikiat Je ye 
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Grace Nos. 1-8 Claims: a8 


os “The above- identified claims were , also declared ruil wad void by the 
[Conn iaaores on September 21; 1931, as a result of contest No. 
(12574. At that time title to these claims-was in Joseph M. Schneider, | 


who was served with notice of contest.1¢ For this reason, the Com-. 


‘missioner’s 1931 decision’ was a final administrative action: as to the 
_ Grace Nos. 1 through 8 claims. _Mhe © appellant, therefore, has no valid. 
a8 interesbd i: 1 these claims. | ae 


| Edna. Nos. 1: Olaime 
The Edna Nos. 1 through 4 claims were declared null Tend: void - 


the Commissioner on ‘September 21, 1931, as a result of contest No. . 


12574.1* At that time, title to the claims was in Chris C. Dere and 
Joseph M. Schneider each of whom had an undivided one-half interest, 
but: only Joseph M. ‘Schneider was served with notice.of contest. 


: ‘Hence, the Commissioner's 1931 decision was. | final paly. as to si 


interest. | 
As the ean phichassi the interests-of the hates of Chris C. 


— Dere in 1952 and 1953, it has, assuming the claims are otherwise valid, 


an undivided one- half interest 1 in the Edna Nos. 1 through 4 claims. 


Loubie No 08. 1-6 Claims 10); 


“The above- identified claims. were. also. dsclared: null and void by the . : 
Commissioner on September. 91,1931, as a result of contest No. 12574. 


- _ At that time, title to these elaine was in H. M. Carthy, who had an un- _ 


_ divided ‘one-eighth interest and J oseph M. Schneider, who had an un- 
divided seven-eighths interest; Only J oseph M, Schneider was served 


with a notice of contest. The Commissioner’s 1931 decision was, ac- 


cordingly, final only as to his interests. For this reason, the appellant, 
-who has purchased the interest Tell Ertl acquired from H. M, route 
in 1952, has an undivided one-eighth interest in the Louise Nos. 
through ¢ 6 claims, assuming the claims. are otherwise valid. 


Madge v os. 5-8. Claims 7 


The ravands show that the Madge Nos. 1 ‘thicuch 8 claims were eee. 
clared null and void by decisions issued by the Commissioner on Sep- 
tember § 22, 1931, and June 24, 1932," as a result, of contest No. ‘127 1%. 


: 15 Situated in sees. 25 ana 26, T. 4 S., R. 95 W., 6th p. m., Garfield County, Colorado. ; 
4¢ See the discussion of the Betty Nos: 1 through 8 claims, supra: : ~ 
17 CJaims in see. 27,7. 4°8., R.-95 W., 6th p.m., Garfleld. County, - ‘Colorado. 

18 See the discussion of the Betty Nos. 1 through: ‘3 claims, supra.” 

2 Situated in secs. 23: and 24, T. 4 S., R..95 W., 6th p.m, Garfield County, Colorado. 
“20 Situated in see. 34 -T. 4.83, Ry 95 Ww. 6th. p.m., Garfield County, Colorado. 

“The decision of September 22, “1934, purported. to invalidate: the interests. of. five of 
the six persons reported as having an interest in the claims. The June 24, 1932, decision 
purported to invalidate the interest, of the sixth. claimant. ~ 


gag] “UNION OL COMPANY OF CALIFORNIA ET AL. 825 
. July 80, 1965 Bian, che ike Saye 


| “At that ‘time, title to the claims: was. in Chris C. Dere, Sah. had an une 3 


divided five-eighths interest, and ‘J oseph. M. Schneider, who had an 


undivided thres-eigtithe: interest. A. post office return. receipt shows. 


that a notice-bearing registered letter addressed to Joseph Schneider 
at. Kewaskum, Wisconsin, was received. by Mrs. Alex Theisen on 
_ June 1, 1931,- As there is no evidence to show that Mrs. Theisen was. 
ve withiorized to receive notice of contest for Joseph. M. Schneider, or a. - 
return receipt showing service of noticé on. Chris C. Dere,?? the claims 


_. were not. properly invalidated by the Commissioner’s 1931 decision. 


The appellant has purchased the interests Tell Ertl had purchased 

. from the heirs of Joseph M. Schneider in 1951, and in 1952 and 1953 it 

7 purchased the interests of the heirs.of Chris.C. Dere. Hence,, assuming: 

all else is eee the oa has the whole oeaengt title to the . 

claim. =e 
eee | Patricia Nos. ee Claims 28 


The Hs Nos. 1 through 8 claims were: rere null and void by 
decisions ‘issued by: the Commissioner. on September 22, 1931, and 


es June 24, 1982,"4 as a result of contest No. 12717. At that time, title: to 
the elaims: was in-Joseph M. Schneider for whom there is no proper 
on showing of service of notice. Accordingly, the. Commissioner’s de- : a 


cisions had no effect on these clainis, . 
.. Tell Ertl purchased the interests of the heirs of Joseph M. Schneider 2 
in 1951. In 1952, he conveyed the claims to the appellant, which oe | 
the entire possessory title, aesureie. all else is Pre = 


7 A Lucy Agnes Nos.1 ‘and g 2 De | | 
The records of contest No. 117 50 show that a capa d dated De- 


cember 28, 1927, was sent. to Ida Dere, who. was considered to be: sole ..- 


owner of shies claims at:that time. She responded to the contest com- 
plaint. with a letter, but was advised that the letter was not a sufficient _ 
‘answer and that she should file a proper one. No further response 
Was: made, however, and the. Commissioner declared. the claims null. | 
and void on October'8, 1928. 
In a letter dated May i, 1930, the ‘Commissioner adwiaed the Reg: 
ister. of the Denver Land. Office that-his office had’ received a ‘report . 
from one of its field representatives stating that title to the. Lucy Agnes | 
N os. 1 and 2 was in 1 the Universal Shale Oil and Refining Company, a 


38 There is in he record of contest No. 127 7a return: receipt whieh may be for the notice- 


bearing registered letter ‘addressed to Chris C. Dere. ‘There is, however, no. signature on. 7" 


the line designated for the ‘signature: or name of the addressee,:and the signature, on the 
line provided for the signature of the addressee’s agent is illegible. | 
' 22 Situated in secs: 35 and 36, T. 48.,R. 95.W., 6th p.m., Garfield County, ‘Colorado. 
4 -See footnote 21. : 
25 See discussion of the Madge Nos. 5 through g claims, supra. 
* Situated in sec. 4, 7%, 5 S., ees “BS W.,. 6th ‘p.m, Garfield County, Colorado. 
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common es trust. He divéotad. the Register to initiate new adverse 
proceedings against. ‘these claims and. told ‘him to serve notice’on the 
trustees. -This new proceeding identified as. contest No. 12872 super- 
seded the earlier. contest of the Pee Agnes Nos. L. and. 2 and 1 is /con- 
| trolling here. . 
On ‘August 18, 1930, the Cominiadionar iestied’ a dbeision in ‘which he 
elnimed notice. et dontest’ “No. 12372 had been served on’ four’ of the 
six trustees of the Universal Sale Oil and Refining Company, : none 
of whom responded. He held their failure to answer was an admission — 
_ of the truth of the charge i in the contest complaint and that the Lucy i 
Agnes: Nos. 1. and 2 were, therefore, null.and void. 
_ The record shows that, in 1930, title to the Lucy Agnes Nos. 1 1 claim 
was-in James J udge 2 and Edward Tancl, each of whom had an an-— 
divided one-eighth interest, and Ida ‘Dere,?* who had an undivided 
three-fourths interest. Title to the Lucy Agnes No. 2 claim ‘was, 
at that time, in Mrs. J ennie London,®* Max J. London ** and Elis Bern, 
each of whom. had, an undivided one-eighth interest,,. and. Ida Dere,** 
who had an undivided five-eighths interest... None,of these: claimants, 
was'served with notice of contest.No. 1237 De “Kecordingly, the. Com 
missioner’s decision of August 18, 1930, was without. effect. 
-. The appellant purchased the interests of Ida Dere.in. 1952. . It sub- 


ecient published ‘a forfeiture notice: pursuant to. Rev. Stat. 2394, | 


_ supra, by means. of which it purports have acquired:.al]. of ‘the: other 
~outstariding.. interests.: - Hence, . assuming the. claims :are. otherwise | 
valid, appellant may have the entire possessory tatle; tothem... . 


: Colorado. 09072. a 
; Onion Oil Company of Cali fornia - 
Fay Nos. 1-8, Florence Nos 1-8, and Hazel Nos. 1-8 Claims 82 


The. records Show that the abeveidentiied are were sdoclacen anil 
: and void by the Commissioner, General Land Office, on. June:30, 1981, 


. tA quit’ ‘claim deed. dated March 5, 1920, purported ‘to convey the bitercat of ‘James 
Judge to Frank Sefcik Trustee for the Universal Shale.Oil:and. Refining. Company. | ‘The : 
deed was, however, neither signed nor acknowledged by James Judge. 

23 A quit claim deed dated November 5, 1923, stated that the Universal Shale Oil and 
Refining Company, Trustee ofi a Trust Estate, conveyed the Lucy Agnes Nos. 5 and 6 
claims, to Ida Dere, but the deed, described the land conveyed as the N—% sec. 4, T..5 8.> 
R. 95 W., which comprises the Lucy Agnes Nos. 1 and 2 Claims: The abstract of title shows’ 
that Chris C.. Dere claimed to have performed the assessment “work for. Ida Dere on:-the 
N-% section 4 for two years immediately following. the conveyance of ‘the claims to.her. 

2A quit claim dated November 5, 1920, purported. to convey the interest of Jennie 

‘London to John C: Hoff,. The deed was signed. Jennie. London and by J. London and ac- 
“knowledged Jennie London by Joe London. There is nothing in the: record’ ‘to show Joe. 
London was authorized to act for Jennie London. 

30 A quit claim deed dated November 5, 1920, purported to convey ‘ne interest of Max 

London to Edward P. Hoff. The deed was signed and acknowledged Max London by Joe . 


‘London. . There is none in the record to show Joe London was authorized wy act: fOr, 


Max London. 


31 See footnote 28, ab 
- 8 Situated in secs. 19, 20, 29, 80, ‘81 and 32, T. 4 S., R. 95 WwW, 6th pam. Garfield eon: a 


Colorado. 
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as, ne sconult: “ots contest: No. ‘ 11848, “initiated. L bys + somplaing dated: 
August: 6, 1930, a P aug i 

| “During. the, contest: iureoedings: title. 46 thie: ‘claims ‘was iin: P. N fe 
McCarthy. and: Ramon’ (Raymon) Solis.: _P.N. McCarthy. was; not.” 

made a party to.the. contest. and, consequently, was never sérved: with - 

notice of contest.: Ramon. Solis: was; made: Be ee to the, One ou Be 

- “was.not properly served with no 

sions of June 30,1931 -were. without efleeh. LOH oe 

- In 1951. and, .1952,.Tell Ertl ene the: Sntonests: ‘of. Pp. N. ie 

: McCarthy. and. all.of the: heirs of Ramon Solis. ° In 1952, he conveyed: 
his interest. to the appellant, which: has. the entire OES ele nee ase se 
: suming | the claims are otherwise valid. sceneries fie (Paci 


eo sia 


egy eS ates 





. Cold, Bug Nos, Td ‘Claims * o 4 oe 





; The sBositlls of contest: No: ‘11995 show that i in 1980° the title to othe : 
Gold Bug N Nos. ‘1 Ahtough 4 claims \ was in n the following listed persons. a, 





ve = ey Dail isived : | Return receipt signed . 


oe bitnang 
et nee wo 


Cecélia MI. ‘MeCattny, Pueblo, Col August § 9, 1930.22) Imelda Mca 
* ugradot iit} ee oe Pale Zi 
Edward: Baueotiy Pueblo, Gaismnask ic August 8. 1980...) Sele ‘Rausch; 
Selma Rauseb, 5 Pueblo, Colorado: - August 8, -1930..--|} Selma Rausch. - 

J. WW ‘Hess, Pueblo, Golorado,... =} August 8, 1930..-- de We Hess. : 


* Bt Situated: in.sec. 36, v. 4 £8., R, 96 Wey eth p p.m., , Garfield County Colorado. : . 
35 The 1930 i cera plait was s addressed to o Selina n not Selma a Rausch. Je 


= dase ie —  Reeelbee a 


Chris C. ae 36 Grand ‘vate, August 2, 1930... Edria Morrow. 
Coloradoyi+: a E BAe ten fates gS ks ' 
Anna. Dere, * ‘Giahd: Valley, Col August. 11, 1930... Fred! Dere;-.- 02: fe. 
- orado, - ye Eee eset gd Gee Gee 
Philip. . Dere, Grand, ‘Valley, “Cok “papueli 1930_._ “Fred Dere. 
-oradé. a Nant rs Se ie ee ees 
Kate F, West, 723 Bast 8th. Street | Returned. marked_| “Deceased.” 
Long Beach, ‘California. CA, ae ee ieee er oer er 


88 "Phe 1930 complaint was adtreased to Chris Daie-not Chris C. Dere. ee 
: 37'The appellant: contends this claimant died March 8, 1923; and me submitted a certified copy of the : 
death certificate of Annie Dees wife of Phillipe Deré. = topes 


.': 8A copy of the 1930 complaint’ was sent by registered tail to. Ramon Solis j in care of ~~ 

‘LD: Crump... :A post office return receipt. shows it was delivered. to Mrs.”'S.. D. ‘Crump 
--. on August 9, 1930. There. is nothing.to show Mrs. : Ss. oes fSUEe Was: authorized: to. sign’ : 
E, for this notice, re : 
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On. August 2A, 1931, the Conmissoics issued a decision declaring 
2 the Gold Bug Nos. 1 through 4claims to be-null and void to the extent: 

_ of the parties. deemed served with notice of contest; all but:Kate F. 
West or: her heirs. The record shows, however, : ‘that Cecelia M. 


"McCarthy, Edward Rausch, Chris C. Dare and Philip Dere, as well as 
Kate F. West. or her heirs, were’ not. properly served. Hence, the 
Commissioner’s decision was without effect as to the interests of these. 

claimants. There are, on the other hand, post: office: return receipts 


which’ show that J. W. Hess and Selma Rausch personally signed for 
notice- bearing: registered letters. As -to these claimants,..the Com- 


missioner’s decision of August’ 24, 1931; was a, ‘final: ee aNe io 


determination and was binding as to their interests. | 
The appellant argues that the decision was without effect as to. 
Selma Rausch in any event because the complaint was addressed to — 
Selina Rausch. - However, as Selma Rausch did receive a registered _ 
~ letter containing notice of contest: No. 11925, which. notice.advised 


her of the claims to be contested, the charges. asserted by the General : 


Land Office, and the effect of a faihire to respond, the misnomer. did 
not render ‘the service of notice fatally: defective. See. Uppendahl 
yy. White, 7 L.D, 60. (1888) ; Cole v. Ralph, 252 U.S. 286 (1820) 5 Van 

Buren v. Posteraro, 45 Colo. 588, 102 Pac. 1067 (1909). ene oe 
The appellant purchased the interests of:the heirs of Chris: CG. Dere- 
in 1952 and 1953.. It subsequently published a forfeiture notice in 
accordance with Rev. Stat. 2324, supra, by means of which it: purports. 


to. have acquired ‘the interests of Edward Rausch, Anna Dere, Philip _. Es 


‘Dere, and Kate F. West, or the successors to the: interests of these 


- claimants. The appellant also purchased from Tell Ertl the interest 


Ertl had acquired from Cecelia. M. McCarthy in 1952. ‘Therefore, 


- assuming the claims are otherwise: valid, appellant. has, at most, an 


Pa pT: ‘ 


- undivided three-fourths possessory, interest, in ‘the. Gold Bug Nos. 1 


- ‘ through 4 claims. : 
o | - Madge. Nos. 1-4 Claims 88." 


ARnese claims were not properly invalidsted - in ihe prior ‘eontest 
proceedings; and ‘the appellant has apparently acquired all of the out- _ 
standing interests from the original, claimants. or their. successors’ in. 

_ interest. See. the discussion as the Madge Nos. 5 Hiroueh 8 claiing 


‘ ini No 68, 8 Claims 39 


“The appellant has apparently acquired an siadivided one-half inter: | 
est-in these: claims. See the aousson, of the Edna Nos. 1 Spates 4 
: claims, supra, ae ee 


~~. 8 Situated in ‘sec, 33, T48, 95: ee , Garfield: County; Colorads. Pee uaa 
Ogi AO Situated in sec. 28, ‘T..4:8., R. 95-W.,; 6th p.m., Garfield County, Colorado, © 8 f 


a eae “UNION ‘OIL’ COMPANY OF “CALIFORNIA ar ‘AL. 5 BBG... - 
: ay eet a Tuly 30, AOS Sy ee at wars has, 
Mary Ann Nos. 140 Olan S . - desoeed e 


: 








: Commissioner ae listed below. en eee. sep Site Re ee nee 





Se antece to oo | Received’: ‘boys Return receipt: «+! 
ioe es ee signed by— 


Gave C. Wiles, “4530 ieee Park: | Returnéd marked — 
Avenue, Chicago, Tlinois. aye tat. “moved ‘left 16 
7 ' address.’ aa AE 1a tA th 
Frank ‘Sefcik, 1642 South Austin: | sf March 35: 1930. —._) Alma Fy Sefeike. 
“Blvd, ‘Chieago, llinois.(; 6 0 rc: |. be a? iS ins ipa el Phe 





John C: Hoff, 3343 Carroll: Avenue, : “Roturned 2s] ans ge Oe 
* Chicago, THinois; . 4 sete Grint ao ee 
_ Frank Hitzelburger, 1456 South March 4, -1930---_ May Hitzelburger. oe 
___ Peoria Street, Chicago, Illinois, _ Be oe es - 
: Erie Bowman,# 6219 North Fair Retumed_-----. ge 
field, Chicago, Tilinois.. me oe arr ee 
August CG. Rabe, 5918 South © March 3, 1980... | Mrs. Helen Rabe. © 


7 ‘Penna Be, Once, TB od 





Ina’ ‘etter ‘dated March 3, 1030; ‘a ‘John C: Huff of 3343 Carroll venus, Chiteago, incl, aavised the, Ls 
Denver Land: Office :that?he was not the right: Party: to ibe served. ea 

4 In a letter dated March 6, 1930; the employer of Erie Bowman‘ ot 6219 North: Fairfield Avenue, Chicago! Z 
iinois, advised ‘the. Denver ‘Land Office that he had. been asked by: Mr. ‘Bowman: ‘to return. the contest: : 
complaint Bevatige lie: hadi no. ‘Antowledge of the’ contested claims, . Ape eas . Loris , 





. The. Cominissioner: held: that these facks showed: service: of ‘woe 
on four of the six’ trustees;‘and he declared the claims to. be null. and 
void. It is evident,: however, that none of the named trustees. were | 

ee properly, Served.” Heide, even if it is assumed. that ‘they were the = 

proper parties to be: notified * ak "thet Commissioner's’ decision had 2: 
- effect on the claims. : oS . agai car 
- The abstract of title for the aikima see that Frank Sofeil fe indi: : 
vidually, conveyed: the. claims to Tell Erth< ‘on: ‘Febriuary 2, 196i, and: 





“ap Citing in sees: ‘9p-98, 33-45. rr a re R. 96 a 6th p.m., ; Garfield. “County, Colorado. us 
_ 8 The appellant: contends: that pursuant’ to- Colorado statttes in effect’ as: of ‘1921, now - 
found as sections 118—1—8, 118-1-9 and 31-61, of. Colorado: Revised: ‘Statutes; 1953,: title=. 
to the claims: was in the Board of Directors last acting at the time of the. dissolution - -of 
the: Universal Shale Oil ‘and Refining: Company,’ a ‘eorporation,. as: ‘trustees ‘of its” creditors ” 
‘and stockholders,:: If this: was the. -Casé, Service on az: of the trustees: would. have. ReeBes a 
necessary in order to proceed, with a. contest. See 53. I.D.. 562 (1931). - 
4 The: appellant’s. published. ‘forfeiture ‘notice states -that | ‘Frank Sefcik’ Was ‘a. director ee 
‘of the defunct Universal Shale Oil-and Refining Company. “The. Commissioner consideréd™ . 
him: to.-be’.a: trustee: oF. the Universal: Shale? ‘On and. Refining: Company,- Trustee of “a! trust, 
estate, : 


786-8405 3. : 
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_ that Ertl conveyed his interest to thé Uapellaut on May 11, 1951. From 
August 31, 1951, to: November 30,.1951, and from Decamber 5, 1952, 
to March 6, 1953, the appellant: published. forfeiture notices as pro- 


. vided by’ Rev. Stat. 2324, supra, naming the Universal Shale Oil and 


Refining Company as a ‘defunct corporation and as the trustee of a 
trust: estate, various’ trustees’ and ‘officers of these organizations, and 
various persons having, or thought to have, an interest in the claims, 
. by means of which it. purports to have ‘acquired | all outstanding i D- | 


 terests in the claim. Hence, assuming the claims are otherwise valid 


and. that the forfeiture’ proceedings were POPs the ees has . 
the entire ROseeesOry title to the claims. | 


eee co Ce me ae - Colorado o1ger1~ 
ee | . Weber Oil Cua pode, 
Sunset a 291 Claims * QB iP 


The.:‘above- identified lating were ‘declared: null aid. void: by ‘the 


Commissioner on May 9, 1930, as a result of contest No. 12128. At. 


that time, ee title to the claims was ‘in the plone, listed 
persons... a oe es " Sura 


’ Claimant ” 1 Notice received. | Retura reoeiDe signed | 


Dd. Kirk Shaw, eee Colorado... eae 14; 1930 | D. Kirk Shaw. . ‘ 
Herbert, Gordon, Meeker, Colorado... February 21, 1930 | Mrs. Herbert.Gordon. . 
es, “Wilson, Meeker, Colorado. =~. “February 13, 1980. C. J. Wilson: : ee 
R. C. Graham, Meeker, Colorado:..|Febraury 13, 1930 | R. C. Grahami.- 
C. H::Farthing; ‘Meeker, Colorado:. February 13, 1930 Mrs. C. H. Farthing, as 
E. A. Wilson, Meeker, Colorado.__-_| February 18, 1930 | Mrs. C. I. ‘Tucker.. 
H. A. Wildhack, Meeker, Colorado..| February 13, 1930.| H..A. ‘Wildhack. = 
J. 8. c. Shepherd, ‘Meeker, Colo- ep kagts 13, 1930 re S. C. Shepherd. 
Tado. nee 


“as D. Kirk Shaw;.C. J. Wilson, R. C. Graham, H. A. Wildhack 
and J. S.C Shepherd personally signed post office return receipts for. 
registered letters. containing notice of contest No. 12128, the Commis-. 
‘sioner’s decision. was final as to them. As the remaining claimants 
did not sign such a receipt, and. there is nothing to show that the: 
person who’ did sign was authorized, the. » Commissioner’ S. ‘decision 

could not affect: their interests. © 3 

“Weber Oil Company. purchased. in. 1955. aaa 1956, the interest. of. 
Herbert Gordon-and the interests of the heirs of C. H. Farthing and * 
HE. A.-Wilson.., Tt has,, therefore, an. undivided three- -eighths: interest : 


Situated in Secs. 5-8,. 17-20, T. 3 8. Re 99 We, ‘6th: pi TL.; - Rio Blanco County, Colorado. 


BIBT eee oe. UNION om COMPANY. OF CALIFORNIA, ET AL. or) as 


F uly ae, 1965 


in ‘the Sunset, Nos. 1 through aL claims if, the claims. are. otherwise 
valid. ae | 
Colerata 01 633 
. Zell Ertl. 
Lom Boy Nos. Lie 40. 


; ‘The ee of contest No. 117 60 aug that title to the Tom Boy 
Nos. 1 ‘through 1 12 ene was: in’ the following listed, pers in 1930. 


a Gininiacd ane acs Received | oe: Received by : 
- William Post, 229 N.: First Street,” \-saty- 13; 1931. bal ‘Béatricg. Post. 


Grand Junction, Colorado... ee 
Ida L. Anderson, #7 Shiprock, od Niet ‘ 
New Mexico. ~ «eee, 


‘Charles Anderson, Shiprock, ~"| On or before Au- — Charles Anderson. 
-. . New Mexico. =. ~ oo dk gust 26, 1930.5 be ce 
Stephen A. Post,!8 229 N. ‘First. . On or before Aue E, Etizondo.. 

Street, Grand Junction, . Sid en aa ele “gust 25, 1930. : |i 

- Colorado. 8 ee rel ee 
W. AL Post,#8 229 N. First Street; ° — July 18, 1981: ee tt Beatrice Post. 

- . Grand Junction, Colorado. ae 

Beatrice Post;#* 229 'N. First Street, . daly 13, 1931.-;.| Beatrice: Post. 


Grand Junction, Colorado. . |. 
W. B. Blythe; Eighth and Struthers, ||: On ‘or bef aa E ‘Blizondo. 
Grand Junction, Colorado. .- - a 25,-1930.. “ ee ee, 


« There are two See. office retttrs reesipts ‘signed By: Charles eaecnn on. or itn ‘for r ‘Signature and” 
. ‘names of addressee,’ but-no return: receipt sinad: by Ida. L. Anderson 0 or r by: Semaine Anderson’ as S the agent : 
of:ida L. Anderson. 

48 Heirs of Emma J. Boyd, one ofthe original locators, The appellant's abaerict oftitle shows that Rani : 
J. Boyd died intestate September 24, 1921, possessed of an undivided one- -eighth interest in the claims, and 
that her heirs were Stephen A. Post and- W.-H. Post, “each of whom took one-half of her ‘interest. ° 

4 Also: known as Beatrius Post. 


“The Commissioner, General Cand Office, dotnet the Tom Boy Nos. Lay 


1 through 12. claims' to be null and void to the extent of the imterests i 


‘“ of four ™ of the eight: claimants. of record. On: ‘November 3, 1931,. 


the Commissioner declared null..and void the interests of William 


Post, W. H. Post and Beatrice Post, wlio were: reportedly. served with hae 


notice of contest: after the J uly 8, 1981, decision ° was issued. . = 
In 1954, Tell Ertl ‘purchased: Ane intereat of Willian Post, one of . 
the ice locators. sa pee area a forfeiture en 


sere 


4 Situated ih secs. 6, 7, and 18.T “48, R. 95 W., Bec, 17: 48. R. 96 W:, egae: ‘Rio 
Blanco County, Colorado. 
50W, B. Blythe, 8S. A: Post, Charles Anderson and Ida, L, Anderson. 


“2 Henry L.' Price, -129 South 7th’ > 4 
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“ ane to have. acquired. the intarests ‘of the other. claimants. How: - 
ever, -as Charles ‘Anderson | ‘atid Beatrice Post ‘personally signed. for 
notice-bearing letters, their, interests were finally extinguished” by 


the Commissioner’s 1930 decision. Hence, assuming the validity of ; 


the forfeiture proceedings, Ertl possesses, at most, an undivided three-- 


fourths interest in the Tom Boy Nos. 1 through 1 ee ems a the oe : | 
 are'd otherwise valid. £2 tere te? 





at | bad’ O1662L are ae 
“Tall Ertl, He onty ane Price, Silmon Smith, a i Oaen 
i  Liberiy Bell Nos. D-$Q ts 





| Bho: fends sof contest: No. 417 58 show: that: title t to fhe secs Bell teak | 
Nos. 1 ppncas 12: was in oe following listed:- penne ‘mM. en NS 






| Claimant tT Notice received A Cl : | 


7 H. R. “Post, 229 DN. ‘First Bireet: “sp saty uy, 1930- 2 oer Mis, Be Re Post. 
* Grand Junetion, Colorado. .|- ee es 
“, Lee Schull, 1521 Humboldt. Street, ale 


Denver, Colorado. ” 





April 5 1988-2: “Bee: Sobull: 


July: 11, 19303224.) ‘Hoary L, Price. a oo 


Street, Grand Junction, Colorado. 


Milo Brown}: 735:Road Avenue,.:: : | July: ii, 19802. “Mio Biown, 
Grand Junction, Colorado. 1 a 
- Gaylord Hallock}? 3418 Hope «=. May 2 26, 1088.--] Mrs. G. Hallock. 
Street, Huntingdon Park, Gilt: Mo, ee a 
fornia. | on 
Lee Sparks, Paonia, Colorado.- | Apsil 6 6. 1938. Clifford Sparks... 


Stephen | A, Post,. 229 N..First . 
- Street, Grand Junction, ‘Colorado. 


. |-On or before. July... 


J. Elizando.: 
21, 1980: 


pots Sie gst SS 


Charles Anderson, Seek New: Falta: 
* Mexico. : ae s ae fu 








82 2 copy of the July 9, 1930, complaint was sent to. Hallock at 401. South Ford Boulevard, Los Angeles, 


i. “California: : A ‘letter to the: ‘Register from: the Acting Chief’ ‘of Field Division dated ‘Marchi 21; 1933; reported oo 
ae that Hallock had died about two, years. ‘previous | and that an effort.was being. made: to-determine:if heirs .- 


: survived him. This. report. was not confirmed. A letter to the ‘Register from. a'special agent, dated. a. May. i 
. 18; 1933, Feported Hallock as: living at the address 'i in Huntingdon” Park,’ ‘California, ° ee ; 


On July. ‘OL, 1981, ihe Gonmniioner declared. the, ‘Liberty 


| eS os. 1 through: 12 ‘claims: to be. null and: void .to- the extent.of the 


interests H.R, Post, - Henry L. Price, Milo Brown-and- Stephen. A. : 
Post, _Of these claimants, Henry L, Price and Milo Brown. had. per= - 


5) Situated. ‘in secs, .5,: 8, 17 and’ 18°'R, 4 S Ry 95. Ws éth. p.m; “Rio. Buinco ‘County, : 
“Colorade. * i 


sees penta ss eros sr, : eee, Sony ee fF osbr t. fate 
tes ei EE ALG aS he rs a a Ed bate eT Re 





BIBI», UNION: om COMPANY | OF. CALIFORNIA BT. AL, os. 883° 
ae duly 30, 1965 : 


. sénally: signed: fon ‘notice baw” ep cteted: Cow th cibeouuent ae 


letters to'the Commissioner, to which were-attached post office return | 


Ss “yeceipts, the Register of the: Denver Land Office claiméd™ service of 


notice upon Lee Schull, who personally signed for-his letter, and Gay-_ 


Jord Hallock and. Lee Sparks. The Commissioner. did not, however, 2, 2 


» issue any decisions declaring null and void the interests ‘of these claim- 
ants. The Register never. claimed to have served. notice of, contest 
; upon | Charles Anderson, the eighth claimant. ‘Accordingly, as no deci- 
sion canceling the interests of Lee Schull, Lee Sparks, Gaylord. Hal- 
lock and Charles ‘Anderson. was ever sestiod: regardless of the validity ~ 
of service, and as there is no evidence ‘that ‘Mrs, H:'R.‘Post and 


Kj. Elizando were; authorized to receive notice of contest. for. H.R: Post:.:* =. 
_ and Stephen A. Post respectively, it cannot. now be said that the. in- 


terests of these six mining claimants were. invalidated. ace 
-In1954 Tell Ert] purchased:the interests of H: R. Post: and. Milo 


Brown. He subsequently published a forfeiture notice in accordance... - 


‘with Rey. Stat. 2324, supra, from July 15°*through October’7, 1955, 
by means of which he claims ‘to'‘have acquired the interests of all the’ 
remaining. . claimants: ‘but: ‘H...L, -Price,. who.:contributed: his propor- 


_ tionate.share;, one-eighth, for. the assessment work Ertl:had done. .On . e 


September 23, 1955, Price :conveyed, one-half of ‘his. interest in the — 


_ claims to Silmon. Smith and Charles Holmes. However, as Price . . 


had personally - signed for a -notice-bearing registered letter on 
- July.11, 1930, he had no valid’ interest either to protect by contribut- 
Ang for. Ertl’s. assessment work or to .convey..to. Smith-and. Holmes. 


: Thus, assuming there is no. agreement not of record. and that the claims 4 


are otherwise valid, Price, Smith and Holmes. have no ‘interest. in the 
Liberty. Bell-.Nos: i: through 12 claims: while, Ertl. bass at ‘most, an 
undivided three-fourths’ interest: in. each of these claims. : 3 ‘ 


“Wolorade 018673 
Gabbe Exploration. Company * 53 
© Greeley No 08. 1-6 and 8 Claims: 


wee a: oa of contest No: 199% g, ‘the. Greeley No. 1 Gaim was sdoslaied 1 — 
| wait and void, tothe: extent of 10 of the 11‘ persons considered to have 


an interest in ity by decisions issued. by the: Commissioner‘on June 21, : 
1920, and July 8, 1931.: The abstract of title shows that, at that eee re 
title: to! ‘the, claim. was: ‘in the alias listed. claimants. a ' 


-® Claims in Bees, a7 and 84, us ‘48, R. 99 W., 6th] p.m. “Garfela County, Colorado. ree 
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SF es Claimant’. vos Notice received | Return: receipt: 
Lp eida elena Mees pigs . Signed. bys. 
W. R. ee 1427 9th: Avenue, 2°. | April14,.1930 | Mrs. Ww. R. Adams, 
Greeley, Colorado... tag de ts ° By eas 
Frank H. Young,. 1027 5th Strect, _.., April 14, 1930 Mrs. H. Galland. 


Greeley, Colorado... | Pe as eer 
Pierce Apel eas 0a aoe oa wr Met ees. eel ot 
V. W. Conner, 40 Greeley Abstract’ - April 14,1930 WY W. ‘Cannan 


Co., Greeley, Colorado. hehe ier SO, Ba 
E, H. ‘Luack: c/o. Frank H. Young, . |. April 14, 1980,| Mrs. H. Galland. 
1027 Fifth. Street, Greeley, Gs ne Oo ite 
Colorado. © |: . ee earn eet ak ee | 
Harold Young, Route: 3 Box 244, -} April 14,1930 | Mrs, Harold Young. 


“Greeley, Colorado.’ : ; 
Otto Bilep es cance les aoa ee ce Egat, ne Son A Pa at * 
O. H. Ward, Route 6, Box.97, _...| April 16,1930 | Mrs, 0. H. Ward. 
Greeley, Colorado. ; deaceeee ore ne yee 


s “4 The contest complaint m was addressed to Pierre Apel. . Fe 


In a letter to. the Register, dated’ March 3 3i; 1930; the a Coneecnet 
_ ‘stated that “Otho” Bailey was deceased and. that the following listed 
“persons, to whom notices were sent were ale heirs: : 


: yeaah on a oF . eee : Return revetpe = 
a ee a ee a a se abe a yalgned DY ¢ 
ode Theodore Bailey, Gresley, Colorado... +} “April14, 1980 q. Blanche Fubrken, | 
_ Harvey C. Williams, Route 1, Box Ec eee a eee ae 
- -74+B, Kersey; Colotado. = > oat ‘Faly 14, 1930 | H.C. Williams. 


- Perry L. Williams, Hetser Caltnde . a 14, 1930::| Alta B: ‘Williams. eae 


As the ee shows tie: vy Ww. ane and H. Cc. Williams per- 

- sonally signed return receipts. for. notice- -bearing. registered letters, the. 

_ Commissioner’s decision was a final administrative determination re- 
; garding their-rights.’’ As the remaining ¢laimants did not personally © 

sign for such:a letter,-and ‘there is nothing:to show: that the persons 
who did. sign for them had been authorized, the decision did not affect 
their -interests: 

On June 30,: 1958, Vv. Ww. ania ais aie as: WS We Game 

. quit claimed whatever interest he had in the Gaveley, No. pe claim. to 

Joe T. Juhan. . 

_~ The Greeley Nos. 2 id 8 ‘claims were deipeed null ain void by 
the Commissioner on J une 21, 1980, the Commissioner claiming serv- 
ice. of notice of. contest, No. 19877 on the eight claimants reported 
as having an interest in the contested claims. cording to the | 


si) : “UNION “OIL COMPANY OF CALIFORNIA RT AL.” | 385 
ye ee Fuly 80,1965 a ai le 
- bbsteaee ot title, the possessory: title tothe dain’ was in ‘Williams 
Lodwick and Henry Pearce. Post’ office return’ receipts show that 
notice-bearing registered letter addressed to Lodwick was: received 
on April 14, 1930, by Bessie Schneider, and that such a letter addressed 
_ to Pearce was received by John P. O’Brien on April 11, 1930. There is 
- nothing to show.that either. of. the persons signing the return receipts 
had been authorized to recéive the notice-bearing letters for: the ad- 
dressees. In the absence of evidence of proper service of. notice: of | 
contest, the Commissioner’s decision had no effect on these claims. ° 

‘On June 30, 1955, Byron William Lodwick, also known as William 
Byron Lodwick, ae claimed whatever interest he had i in the. Greeley 
Nos. 2 and 8 claims to Joe T. Juhan.... — 

On June 21, 1980, the Greeley No. 3 claim was. -dedared null and’ 
void by the: Commissioner’ as a result of contest No. 12272. At 
that time, title tothe claim was in the ade listed Scand as 9 


Claimant ~~ s ~ Notice received | | Return reéeipt Haned. hese? 
.. M. C. Stoddard, 5776 Campo. | April - 14, 19302.222| M: Cy Stoddard, 
Walk, Long Beach, California. 
Verne O. Stoddard, 5776 Campo. |. ‘April 14, 1930.2. _Vernia oO. Stoddard. 
Walk, Long Beach, California. © -| 
C. F. Foster, 921 2d:Street; | April: 15, 1930..-- Gertrude! Foster. os 
Femando, California. 
Gertrude M. Foster, 921 2d Street, “April 14, 1000 Gertrude Foster, pea 
Fernando, California. _. a: Me tei 
Warren C. Ward, 4738 University” April ‘15, -1930_ eae | Warren Cc: Ward. 
Way; Seattle,’ Washington. en 


Leona‘B. Ward, 4738 University ~ | April 15, 1980-22] “Leona B. “Ward. Sea 
~ Way, Seattle, Washington. = 
Perry Murray, Box 698, Needles, ~ | On or Bees Abril “Irma Webber, 


California. 14, 1930.. .. . 
. Jennie Murray, | Tox 698, Needles, On. or. ‘before ‘April “Irma, Webber. 


_ California. “dt 4d 1930. 


In a ee April 18, a Be Ward ‘stated she had 
received a coritest. complaint,and asked if there were:a way.she could. 
~ still hold the.claim. . She was-advised in a letter dated April 24,:1930, 


that she could file or answer denying the charge:in the: complaint, ‘and 


that there was no other way, at. that time, to protect.the claim. :.No 
answer was filed, sulaal either ‘by Anse ee or ee any. other 
claimant: 


As the record chow that M. C. Stoddard, “Verna O.. Stoddad, 


Gertrude Foster, Warren C. Ward and Leona B: Ward: personally - 


_ Signed. for notice: -bearing: registered letters, the. Commissioner’ s June 
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91, 1930, decision was a final determination regarding their rights: 
| As ©. GC. Foster, Perry Murray and Jennie Murray did not: personally - 
sign for such 4 letter, and there is. nothing in the record to show that 
the: "person receiving. thei ‘letters ‘was authorized: to Me 50," the ee 
missioner’ s decision could: not-affect their interest: 
On June 30,1955, M. C.-Stoddard quit: claimed. whatever interest a 
a had. in the: (ees No. 3claim to Joe: T. Juhan.. 7 
- According: tothe records of contest ’.No. 12273;:the: Comariasianat 
declared the Greeley: No. 4 claim to be null‘and void to’ the extent: of 
‘six of the sevén-persons reported as having an interest in it on June — 
21, 1930. oa that gees eet to othe: eas was, in one: following listed 
persons. « ee ea doet lari ge SE, oR pe Sietaee ae 





Claimant? 6 80 ed Ntetieg > ‘Retura receipt 

ite Pe RP Due, Ae ating -received.). |:: eecaseg by *s 

Belle ae ot 119 rath Street, dis. April 12, 1930. oe iene eet 
Colorado. | aa . ; : 


ie Aiézander ‘Adams. Go i kee out Ste oe aes 


“..Q, H. Ward, Route 6, Box 97, Greeley, | April 14, 1930 | O. H. Ward. 
Colorado. . aI 

John .H.. Son, 923 6th Street, Greeley, a “Aprit 12,1930 Lou: Crete Son. 
~ Colorado. — . 2 a ae 

Cabell Son, 923:6th Street, Gresley, “of April 12, 1930 ‘Tou Crete Son. 

Colorado. ‘3 
William Lodwick, ; Fayette, Towa: fe. ‘April: 14, 1930 Bessie Schneider, ee 





3 This claimant adie Ue Ua me 


* Ginimant is . eat Notice received |... Received by—: : 


Charles hada ie Beach, Je Ne ee ae fe 

California.® 2 ee A, baiie oe . areas oc ay a a : ; 2 ai 

' Ernest Fagerberg, Route 6, Box 185, ‘| April 12,1930 | Ernest Fagerberg. 
dren Colorado. gees glee al a | ogee ee 


"8 A registered aa ca to Charles “‘Kneippe” at Long Beach, California; was returned marked 
‘Mnsufficient Address, not An, Directory.’ de _ Apparently, no further effort was made to, serve this claimant. 
i The Commissioner's: deaciont was a final administrative. determina- 

bn: regarding the rights of O: H. Ward:and. Ernest Fagerberg, who 
personally signed for notice-bearing registered letters. It, had.no 
effect, ‘however, on the interests of the balance of the:claimants. 

On June 80, 1955, Byron William: Lodwick; also known as William 
Byron Lodwick, quit claimed. whatever interest ae. had i in i Gray 
pues 4 ‘claim to: Joe ‘T:, Julian.) e : 

The Greeley Nos: 5, 6, and a dink were ‘edlared 1 null and: void 
eee Clominiagiondr on! June 21, 1980, asa: result of contest No.:12276. 


818], Sg _ UNION, or COMPANY . OF. CALIFORNIA: ‘ED. his a BST. oe 
Sty Tuly 80, 1965 ik 7 a 
AL that: time, title to the Gresley sy No. 5 was in Paul: Newton Lodwisk; an 


and possessory title to the Greeley No. 6 was in Fred Grainger, neither: 
of whom was named. as a contestee in contest’ No: 12976. Hence, ‘the 


‘Commissioner’ s decision. had no. effect, ‘on these. claims. . Paul Newton nee 


‘Lodwick quit claimed his interest in the Greeley No. 5 elaim to Jo oe T. 
Juhan on ‘June 30, 1955. ~The interest Fred Grainger had in the ~ 
‘(Greeley No. 6. daim: passed at his death in 1945 ‘to Mrs. “Catherine | 


‘Conine and Howard Chambers both.of whom conveyed their Interests a 


in the claim to John P. Akolt on, February Fig VOR oo seg  ae ee 
On April 14.,. 1956, Joe T. J uhan conveyed. ‘whatever interest he had 


‘in the Greeley Nos. 1 through! 5 and 8 claims to Gabbs Exploration e 


‘Company. Since, however,. V. WwW. Conner’ s interest in the Greeley 


“No. 1 claim and: M. C, ‘Stoddard’s interest’ in the Greeley No. 8 ¢élaim 


_ . had ‘been finally canceled | in 1930, ‘J uhan acquired. nothing: when he. 
purchased. their interests and could not therefore convey any interest 
‘in these claims to Gabbs Exploration. Company. Nevertheless, Gabbs — 
Exploration. Company subsequently published forfeiture notices as 
“provided by Rev. Stat. 2304. , supra, éalling J for contributions for assess- 
ment work it had done as a.co-owner of the Greeley | Nos. 1 through ie 
‘and 8 claims. On June 14, 1957, the. Garfield’ County. District Court 
issued a decree quieting title to thése claims i in Gabbs ‘Exploration 
: ‘Company. | 7 


‘The right to’ give notice of a dlaim for. cbalaibution pursuant. 7s eee 


Rev. Stat. 9394, supra, is limited toa co-owner. Turner v. Sayer, a 
150 US: 578 (1893). For. this’ reason, ‘Gabbs Exploration Company 
* had no standing” to publish. a. forfeiture notice for the Greeley Nos. 1. 
and 8 claims. AS it acquired no inter est in. these claims by purchase e 


. ‘from a co-owner whose interest had not been previously canceled, and 


could therefore acquire ‘nothing by publishing a forfeiture notice, it 


now has no interest in these.¢laims.. “Accordingly, assuming the claims — ees 


are otherwise valid, Gabbs. Exploration Company. has, acquired the full 


a " possessory title to. ‘the Greeley Nos. 2,5, 6° and 8 ‘claims and ce un- a 


divided. three- fourths interest in the: Gresley | No. © claim. 


eee ) Cbiokad OPBIED - eae ee ak 
eight 8: Young, John We Somage; Ohihtas: ‘A. Prien 
co | Kent Placer Mi ining. Claim * BU ta : 


‘The record a dontest No. 12064 shows that contest fae ae ee 


ites against the. above: identified | claim by: a. complaint - dated cs metas 


June 24, 1930... At.that time, title to the. claim. was in.D. S. Young. | 
| A copy of. the contest complaint. was mailed: by registered mailto 
| Dwight Ss. Young, Sr, at 2050 South St. Paul Street, Denver; Colo- a6 


oat "Situated. in See. 8, TT, 5: S., R.. 99 W., eth p.m. Garfield County, Cotorado. ae 


“338 © DECISIONS OF ‘THE DEPARTMENT OF THE INTERIOR [72 LD. | 


yado. A post office return ag shows that ihe complaint- bearing: | 
registered letter was. received . by Helen L. Young on.June 27, 1980.. 
There is no evidence that this person was authorized.to receive mail 
for Dwight S. Young. . Nevertheless, on September 5, 1930, the Acting 
Commissioner, General Land Office, declared: the olain to be. null and. 
- yoid.. In the absence of proper evidence of serving of notice, however, 
| the Acting Commissioner's decision was without. effect. _ | 


Hydrocarbon Now £. 


By. Ascuiaas of 7 une 30 and August 1, 1931, ‘the Commissioner, 
General Land Office, declared the. above- identified claim to be null: 
and void as a result of contest No. 12031. The record shows, how- 
- ever, that title to the claim was, at that time, in D. S. ‘Young who was: 


neither named asa contestee. or: Lrvedl with notice of contest. Accord- . 


ingly, the Commissioner’ s decision. were. without: effect. 
| Pollak iV 08. ie Claims so 


By decisions dated September 5, 1930, and J uly 21, 1931, the Com: 
missioner declared the Pollak Nos. 1 through 6. claims null and. void. 
on. the ground that the persons claiming title to them had been served. 
with notice of ‘contest No. 12076 but had failed to respond. The: 
| record shows that D. S. Young was the sole owner of the Pollak Nos. 1 
. through 4 claims at the time of contest. In the record are two ‘post . 


office return receipts showing receipt, on May 22, 1930, by Mrs. D. S.. 


Young and on June 26, 1930, by. Helen. L. ‘Young, of. notice- -bearing 
registered letters. addressed to Dwight S. ‘Young. | There is, however, - 


nothing in the record to show that: Dwight S. Young had authorized 


either Mrs. D.S. Young or Helen L. Young to receive registered letters. 
for him. Thus, the Commissioner’s decision had. no effect. | | 


 EmmaNo, 5 Claim. °° Pag 


By decisions, aes August. 1, 1931, and Sopiainber 5, 1930, the Com- | 
missioner declared the Emma. Noa: 1. through 5 claims to. be null and 
void on the ground that the claimants had been served with notice of 
- contest No. 12074. but had failed to respond. The record shows that: 
the Emma ‘No. 5-claim was located by eight persons on what was ther 
designated as the SW14, SEY, Sec. 10, Ny, NEY, SW14 NEW, Sec. 
15, T. 5 S., R. 100 W. 6th p.m The eight locators conveyed the 
i lain’ to D. S! Young in 1921. In 1992 D.’S. Young conveyed the 

Swy, NEY, Séec.'5 to the: Petroleum Lands Company, a Colorado 
Corporation... Title to'the claim was vested in these two claimants at. 
the time of contest. Both were included, among others, as’ contestees. 

3 Situated in see, 1, T, 5 s., ‘R. 99 W., 6th p.m., Garfela County: Colorado. 


59 Association : ‘placer. claims: in” ‘secs, ‘8, 9, 16; and a. T 5 SR. 99, 6th: Day Garfield 


County, Colorado. ; 
iy ® Situated in sec, 7, T. 5 &., R: 99 W., 6th p.m., Garfield County, Colorado, 
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On J une 25, 1930, Ss. C. Hoel signed a post. office mole receipt as 
_- President. of Petroleum’ Lands Company for a ‘notice-bearing Teg- 
istered letter addressed to. that Company. On June 26, 1930, Helen L. 
Young signed such ‘a receipt for such a letter addressed to Dwight Ss. 
‘Young, Sr. ‘There i 18, however, nothing to show Helen L. Young had. 
‘been ‘authorized to receive such a letter. . ‘Hence, the interest of Dwight - 
: SE Young was unaffected by the Commissioner’s decisions. Z 
| “Apparently, the appellants’ patent, application does not include the | 
portion of the claim which Young conveyed to. Petroleum Lands 
Company. It: ‘should; however, be noted that the Commissioner’s _ 
letter of July. 15, 1929, to the Register states that the Petroleum Lands . 
Company was. dissolved at that time. ‘ If this is correct, jurisdiction | 
could have been obtained.only by serving notice of contest on each of 


. the directors or trustees of the Company acting last before one time 


of its dissolution. 58 LD. 562 (1981). 
- On J january 27, 1956, Dwight S. Young conveyed an. ‘findivided one- . 
half interest in: ine Ként, Hydrocarbon No. 1, Pollak Nos. 1. through : Ae: 


: and Emma No. 5. elaiiis to John W. Savage and Charles H. Prien. os 
Accordingly, if the claims are otherwise valid, Dwight S. ‘Young has ee 


an undivided one-half possessory interest, ahd: J ohn Ss. ‘Savage. and 
Charles H. Prien each have an ‘undivided one-fourth possessory in- . 
terest in the claims included i in | the mineral entry, patent application 2. 
Colorado 022459, wai 


ce Velie 098460. ieee 2 ey 
Dwight 8 Y oung, John W. Savage, Charles H. Prien. 
; ei Hydrocarbon. Nos. 21h Claims °° ee 


The io Fydieearbos No. 2 claim was declared null and. void: as a result ; 
of contest No. 12031. This declaration was without effect as the sole _ 
owner of the claim was not: served with notice of contest. ‘See. the ‘ 
_ discussion under Hydrocarbon No.1 ,supra. a 

The Hydrocarbon. Nos. °3.:through 14 were declared: null a void: 
by the Commissioner on September 5, 1930,.and July 29,1931, as a 
- result of contest No: 12078. . At the time of that contest, file fe the 
claims was in D. S. Young: whe- was neither.named:as a contestee nor 
served. with notice of that. contest. Hence, the Commissioner’s decis- 
aon ions had no effect on the claims. Saghn Be tan eee aaa te 
: : The appellants have applied for: the. ‘Emma No. 5 claim “insofar as it tTelates: to Sec- 
- tion 7, Hi, BY NEY SW% B% BY SEY SW, W% NW SEX, W% EY NW SEY, 
_ SW SEY, Wis SEY SEX, Wik BY SEY SHY, [T. 58, R. 99 W., 6th p.m] being a. 


- total of 120 acres.” 
es Situated i in secs, 4-9, 'p, 5 ‘S.; R. 99 W.; 6th. DP. m., Garfield County, Colorado. . 
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Brush Creek Coils Nos 08. 2 and 3 Claims 68 


“The Brush Creek Coils Nos. 1 ‘through 3 claims: were. declared ial : 
and void by the. Commissioner by decisions dated September 5, 1930, . 


and July 21, 1931, as a result of contest No. 12072. The sole owner, of ds 


the Brush’ Creck Coils Nos. 2 and 8 claims at that time. was D. S. 
. Young. The record shows ‘that: Dwight. Ss. Young, ‘Sr. and others, fe 


were named as contestees i in a complaint dated June 94, 1930. A post. ae 


office return receipt shows a receipt of a complaint. bearing registered i 
letter addressed: to Dwight S. Young, Sr., by Helen. L. Young, on June 
re 1930. There i is nothing. to show Helen L. Young was.authorized 
: to. receive. such.a letter for: Dwight. Ss. Young, Sr. Hence,. the oDom. 
missioner’ s decisions. had no. effect. on these. claims. ' ; 


Denver Nos. 1 and} Claims ak 


: The records. ‘af Contest Na 0. 12064. and. contest Ne 0. 12089 aoe ‘hab: a 


_ the Denver Nos. 1 through 12 claims. were declared null and. void 
by: the Commissioner on: September 5, 1980, According to the abstract 
of. title, the sole owner of the. an at that time was D.S.. Young. . 
The. record of contest No. 12064 shows that a complaint-bearing regis- 


fe tered letter’ addressed to Dwight S. ‘Young, Sr., was received by Helen _ 
‘LL. ‘Young on Jtine 27, 1930,. There is nothing | in the record to show | 


‘Helen L. Young had been authorized to receive such, a. letter. For this . 
reason, the Commissioner’s decision was without effect. . coe f 
~. On January 27, 1956, Dwight S. Young conveyed. an undivided” 

~ one-half interest in the Hydrocarbon 2: ‘through 14 claims, the Brush 


- Creek Coils Nos. 2° and 8: ‘claims,: and -the. Denver Nos: 1 and-4 
- claims to Charles H: Prien and. John: Ww. Savage: Hence, assuming 


a the claims. are otherwise. valid; Dwight 8. Young has an undivided _ 


~ one-half. possessory. interest, and John. W- Savage. and “Charles H, 


~Prien.each have an undivided one-fourth, POSseSSOTY.. interest: . in. the 
“e claims included i in mineral. entry ‘Colorado 022460. ote: 
ens - Oolorado OBELEL .- : pee ete, © 
_ Duight Yi oung, John W. Savage, Charles H. Prien tera 
. » Denver Nos. 2,3,5-12 Claims * : 
Emma Nos. Band 4 Claims BG 


“Contest: dedisions purporting to invalidate. the Denver Nos. 2, 8 


and 5 through 12 claims and the Emma Nos. 8 and 4 claims have a 


~. been previously discussed in this decision.” For the reasons. stated, 
the attempted invalidation of ‘these claims was without effect: 


~ @ Situated in sees. 5 and. 8,.T. 5 S., R. 99 -W., 6th p.m., Garfield County, Colorado. . 
& Situated in sec. 6,7. 5 S., R. 99 W., 6th p.m., Garfield County, Colorado. : : 
* Situated in sec. 6, T. 5 8, R. 99 W., and secs. 1 and 12, T. 5 S., R. 100 W., 6th p.m, 
Garfield County, Colorado. ; 
6 Situated in secs. 6 and 7, 17.5 8., R. 100 W., 6th p.m., ‘Garfield County; Colérado. 
“See the discussion of the Emma No. 5. claim ‘under Colorado 022459 and the: Denver 


. Nos..1 and 4 claims under. Colorado 022460. 


g18] * = “UNION OTL “COMPANY” OF: CALIFORNIA Er “AL: : we BAL 
acs | | duly 30, 1965 | | ae 


“On Je anuary | oT, 1956, Dwight S. Young. conveyed. & an 5 individed'é one: = wee 


half interest in these: claims to Charles H. Prien and John W. Savage. — 
Accordingly, if the. claims. are. otherwise valid, Young. has. an un- 
divided: one-half .possessory interest, and. Prien. and: Savage each have: 
an undivided: one-fourth. hospeseory interest, in the: claims, ineluded 3 in. 

. mineral +L entity Colorado 022461. ee ae 


6 olorado oog4e7 and! 0428 
Bute Ne 08. 20 and 29 


“The Poe Ae title to the: Bute Nos. 20. and 29 was In. nthe follow- ; : 
; ing] listed ‘aus in 1980, 2 





Return receipt, signed. 








- “Claimant. ey sae Notice received: a 
: ee Laer ae {PITY 
Mrs. eee Canon: 406 Oak: on ae October 30, ‘18sec ‘Mn. Bvelyn Canon: . 
Avenue, Ithaca, ‘New York, a eae Ha 
- Helen Canon, 406 Oak Avenue, . ‘October 30, 1930. - Mrs, Benton Canon, ae 


Ithaca, New York,70* oye 
Eva T. Canon; 406:Oak: ‘Avenue, ae “October 30; 1980.2 
. Ithaca, :-New.: York, : nee aa rae ack 
Charles Anderson, Shiprock, New, : On or. vefre: anon 
Mexico. - | -August 26, 1930. 
Ethel McGahen, 4114 W. ah fen July” 18, 1981. .--- 
--: Stréet, Sari Pedro,’ California: ne abe: j 
Mrs. Harry Kelley,?R.R.. Noi'4, July: 17, igbt:—s} 
Grand Junction, Colorado, 


Mrs, Bentox: Ganon: 
] Chartes Anderson, ok 
Ethel MéGahen 


- ‘Lawrence. | 
Mrs. Harry: Kelly. 


Colleen Moore, R:R.No. 4, 0. || July: 17, ser es ae Hany, Kelly. 
“Grand Junction, Colorado, 4 ne Allee 

W.S. Furman, Burbank, . Pa “Angst 13, 1930_-- G H ‘Forhian, 
California.” aad 

James Murphy,’ Burbank, Coe August 4, 1980_--| Mrs. ‘James Maphy. 
. California, Fone: eae 

Frank Jackson, c/o. Stephen A AS eos “On or ibelotes baat anos Blizondo.. 
“Post, 329 Ute Avenue, Grand . calle - August, 26, 1930.. 





‘Zunietion; Colorado.” . 
. Stephen Aud auaee Burbank, : 
-Valifornia. 





mA August'14, 1930.2. Mrs.’ Murphy. 0) 





89 A’lettér dated October 21, 1930; stated ‘that Benton: Canon, one: of the original locators, ‘died Decenibér ¥ : 


. 29, 1927, and that his will was probated February 24, 1928.. -His heirs were identified as Mrs..: -Evelyn Canon, 
’ Eva Canon: and. Helen’ Canon, all of whom were ‘reported as living at 406 Oak Avenue, Ithaéa,. New. York. 7 
OA letter: dated: October 28; 1930, stated that'Eva.T. ‘Cahon,-heir of Benton Canon,.was then receiving.‘ 
“mail i in care of the. free’ Public Library, Council Blufts, , Iowa, at which place service should be attempted. a 
There is no‘evidence that. any attempt was made to send ‘a registered letter to her at that’ address. ; 
71 In @ letter dated July 3, 1931, the Commissioner stated that.information be had received: from the file 
. disclosed that this loeator had married and that her married name was Lawrence; 
ah Reports from the field stated that J.C. Moore one ofthe original locators ofthe Bute Claims was deceased ~... 
and that his heirs-were Mrs. Harry Kelly, his widow, and Colleen Moore, t a minor daughter, both of whom a 
resided at R. R, ‘No. 4, s Grand Tunetion, Colorado. : : : 


Situated in secs. 10, and 16, ‘T, 4: s., R. 96 We 6th B. mn., Rio. Blanco Coun, Colorado: ~ whe 
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On J uly 3, 1981, the Comniisnioner dedlared ‘he Bute Nos. il through | 


ee. 48 claims null and void to the extent of the interests of the claimants ~ 


“who had been served with notice’of contest. No. 11757. Subsequently, 
on: November 3, 1931; the Acting Commissioner stated that: notice. 
- of contest. No. 117 BT had been served on the remaining claimants and 
_ declared the Bute’ Nos. 1 through 48 claims null and:void. 

_ Energy Resources Technology Land, Inc., purchased the Bute Nis: 3 
- 20 and 29 claims from Tell Ertl in. 1957 and,1959. In 1954 Tell 

- Ertl had purchased the interests James. Murphy, Stephen A. Murphy 

and R. L. Lawrence had in these claims. Subsequently, Ertl published. 


E _a forfeiture notice pursuant to Rev: Stat. 2324, SUupre. . By means of 


this forfeiture notice, published J uly’ 15, ‘through October 7, 1955, 
Ertl claimed: to have acquired all of: the remaining interests in the 
Bute’ Nos.20 and 29 claims. “Ertl could not; however, acquire the in- 


~-terests of Ethel McGahen Lawrence, Charles Anderson, Mrs. Evelyn © — 


Canon, and Mrs. Harry Kelly, the “widow of J. C. Moore, and pos- 
 sibly Eva ‘and Helen Canon, as these claimants, or their guardians, 
personally signed. for registered letters bearing notice of contest No, : 
117 Sy ea 

“It. isnot. possible to pare the cient of. the. i opellats intarest ’ in’ 
the Bute Nos. 20 and 29 claims. as there remains the question of the: 
validity of: ‘service of notice upon ‘Eva and Helen Canon and’ Colleen © 
Moore, heirs of Benton Canon and J. C. Moore, whose ages at the. 


time of the contests are unknown. Also remaining is.a determination _ 


of the-interest each’ of the: above- named. heirs: haid- bee acdc in: v the. 


Bute claims. . 3 
As' concluded ‘above, the showing of service by tebidtorsd mail i in |. 
contests originated by the General Land Office under the special in-. 


~. structions of February 26, 1916, supra, is no less than that imposed by 


Rule 7 of-the Rules of Practica, supra, which governed all other con-. — 
test. Thus, it must affirmatively appear in the record that Eva and 
_ Helen Canon and Colleen Moore were infants under the age of 14 years 
and in the care of their mothers in order to hold that service of notice of 


contest No,..11757 was effective:as to these persons. ‘The: burden of .- 
. Inaking such a showing rests with the contestant, in this case the Gov- 


ernment. Kennedy v. Severance, supra. Upon the receipt of the ree- 
ord -of the mineral entries Colorado Nos. 029427 and. 029498,. the 
Bureau: of Land Management will be required to make such a showing: 47 
If it-is determined that some-of these heirs were not. properly served, 

the @ appalinat will eage be  Heniaed to show the. extent of their interests. 


“B18) UNION OIL. COMPANY OF. CALIFORNIA, BT AL. 3, 343 
oak Fuly 30, 1965 ° a ee 
Colorado 031342 


Energy oar Technology Land. 1 vo 
: ~ Atlas Group es ee 


According to the abstract submitted by the sppdllant title to. ‘the 
Atlas claims was. distributed as follows i in 1 1931: . 





- Claimant. eile. © Caen eo Chin mer pete 

Ethel MoGahen << -ne--oseoceps eget Be, 38 “a 13, an Ba 5, 16 
Heirs of Emma‘J: Boyd 2. .-- 24h BE 8 il Leet ta “16 
Albert C. Coleman: 2.222 02)0 02s po 4] ad 6y> 8b an Pas dad a5 locc2 
‘Harry U. Longwell__.--_._2----- 14) 5] 6 [ep ab eae 14 |b 16 
Stephen A. Postisl- 2 2oi22 +--+. dha pel? sOe 8. : 11}: 13.4). 14, 15-4516 2. 
' J.C. Moores... -- 2-2-2 2--22 4) 4p Bed 6). 8 WE 18414416.) 16 
Wz« S, Furman_..---22-2 222 e eno} 48 | 6 | 8 [2] 138 | 14.115 | 16 
Marcedus Murphy_.-----2------]} 4] 5] 6 8, ¥1 13 14) 15) 16. 
Tris ee ae DEEL S65 [6 


5 oes is ca eee jie 16 16. 


The following, ccuapiled fon the records of contest No oO. 7 59, De 
shows the names and addresses of the persons to’ whom copies of ‘the See 
| contest our’ dated: ad uly 13, 1981 v were 6 directed, 


“Claimant © ade we | ‘Notice recbived|" " Retuim receipt wd 
ee fishes 3 Siete tiaras Sie Oh eas / aigied: ee cee 


Ethel McGahen,’# 114 W. 24th Street, tie 18, eat | agian MeGahen’ a 
San Pedro, California. - aye ayn sTawrences 
Albert. C. Coleman; } “Oxford Hotel, | duly 1, 1931, Mrs: A. J..Smithe: 

_ Grand Junction, Colorado... . - ay if) econ, era SS teas 
Harry, U. Longwell, 218. Sunset Boule- July. - 20, 1931. ‘Harry U.. Longwell... 
vard,. Modesto, California. We et lee Ne ee eee oy 
Stephen - A. Post, %°229 North First |: July © 17, 1931 | Stephen‘A. Post. 
' Street; Grand: ‘Junction, Colorado. Ai Re) Greed, seth 


J. ©. ‘Moore ea es Sat Pe fee Si ec | abe he ta 
. Mareedus Murphy, 7144 South’ Cedar _Saly.- 18, 1931 “Catherine Morphy. iat 
Street, Glendale, California. cle 


74 Se8 fUattiote 71. ar ane Pol ese 4 eae Gls ge te Sungei e © 

% Heirs of Emma J. Boyd, one of the ‘original locators. See footnote 41, eal ae Rae 

76 J, C..Moore- “was not considered to. bean: owner of the elaim : ‘by the General Land ¢ Office, "Records of. 
contest No. 11757 sbow he was ‘deceased at this time and that his. heirs were his widow; “Mrs. Harry Kelly ; 
and: Colleen: Moore, a minor daughter. .No attempt-was “aade to-serve his heirs ei notice ofcontest No: ~ 
11759. : 

7 The Commissioner’s letter of July 3, 1931, stated that Mirééaus Murphy’ Ss caueded a name was ‘Rarmian, , 
The appellant has submitted: a statement signed by: Marcedus: Murphy in which she states that in 1930 « 
she was living with her parents, James and Catherine Murphy in Glendale; California. She states that 
she was 39:years of age and had not authorized her parents in writing to receive mail for her. She does 
not. recall receiving any letters from the Department of the Interior at that time regarding her oil shale 
interests, although sho remembers receiving. one oe an individual interested in-her oil shale interests. 


18'The Atlas Nos. 4, 5, 6, 8, 11), 14, 15; and 16 association placer claims situated in secs. 
10, 11, 14, and 15, T. 4 &., R. 25 W., 6th p.m., Rio Blanco County, Colorado. - 
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Claimant 9. — | Notice received | _ Return receipt 
SEEN PS Abe Math co PGES i ie “signed by are 


gs Iris. ‘Campbell, 78 2358. E. 70th Street, | July. 17,1931, his ©. Robinson, ) 
| _ Caisse, Ulinois. . tr eee eee ees 


78 The Commissioner’ 8 letter of July. 3, 1981, stated that te locator ee Campbell had - married aid that _ 
her married name was Robinsons) 6° oa : : ie AS 


On October 8, 1931, ‘the ‘Koting Cuaoiioiet Caneral Vand Office 
declared the “Atlas Nos. 1 through 18 claims'to ‘be null'and void to. the: 
extent of the interests of seven: of the eight. ‘parties reported, as g baving 
interests in the: claims. - 2 
“Tn 1957: and 1959" Bnersy Resourtes ‘Technology: Land; ites a “pur- 
Shad ‘whatever interests Tell Ertl and H. A: Dutton, Jr. had'in the: 
ae Atlas claims. Ertl had. ‘purchased, in 1954, the interests of Tris Caimp- : 
bell Robinson, “Marcedus Murphy, and. R. L. ‘Lawrence, who.is, ap- 
parently, an heir of Ethel McGahen Lawrence. Ertl subsequently 
published.a forfeiture notice in accordance with. Rev, Stat. 2324 , SUpTA. 
. By, means of such, a. forfeiture notice; Ertl claimed; to. have acquired the. 
- interests of all other: claimants., However, as. Harry: U. Longvwell,. 
| Stephen. A. Post, Ethel McGahen Lawrence, and Iris Campbell Robin- 
son personally. signed the teturn, receipts for: registered letters. con- 
taining: notice: of contest. No. 11759, the Acting Commissioner’s. 
decision of October: 8,-1931,:was-a final. administrative action: which: 


7 extinguished their initareate, 


_ It should be noted that the abstract s hows that ‘Gthoudhi Tell Ertl 
claimied to have acquired the interest of H. A. Dutton: by means of the. 


: ra forfeiture notice published in 1955, Energy Resources: Technology 
~. Land, Inc., purchased Dutton’s interests in the Atlas claims on J uly 13, 


1959. | Dutton, chad. acquired: his. interest. in the claims by. ‘purchases: | 
from Beatrice Post, an heir of Ww. ‘H Post, who was an'unserved- heir: ~ 
of Emma J. Boyd, and from George D. Post, an heir of Stephen A. 


. Post. Thus, Energy Resources Technology 1 TLonid, Inc., does not have’ 


the whole possessory title to each of. the Atlas. Claims foe which it has | 
applied for a patent. If the claims are otherwise valid, and the for- 
- feiture. proceedings were. available to:it, the. appellant has, at: most, 
"an undivided ' %e interest, in the Atlas. Nos. 4, 5; 8, 13 and 14; an un-. 


_ . divided 14. interest. in the-Atlas Nos. 6 and. Bb; ‘and an undivided Ye : 
interest ip the Atlas Nos, | i -and, 16.. ac Pac Ras ea tise at 







- 13] et _ UNION OIL. (COMPANY ‘OF CALIFORNIA ET: AL Bos ~ B45. | 
ey ee eee Fully 30, 1965 os a 
“Colorado 084270 and oskeri a 
ee “John W. ‘Savage pat es 
Hoffman Nos. 20 and 46 claims * 80. ae 


“As a i dealt of contest ‘Nov -12588,. the Hoffman No. 20 claim was 


declared null and void on October 15, 1931, as to the interests of seven:. See 


of the eight. parties reported as having’ intarests in it. At that.time. — 
~ possessory title'to an undivided thirteen- sixteenths of the claim was in 
~ LM. (Lillian) Phillips whose address was listed.as.c/o J. ¥.. Timmis, 


6843. Halstead Street, Chicago, Tilinois, and W. D. Phillips, whose) 
address was listed as 4540° West Broadway, Louisville, ' ‘Kentucky, ‘4 

_ possessed the - remaining ‘three-sixteenths interest: Return receipts 

» show receipt of a notice-bearing registered letter by Mrs. L.. M. Phillips 


_on.May 19, 1931, and receipt’ of such a letter addressed. to W. D. a 


Mrs. Lillian Phillips. The Commissioner’ s decision was, accordingly, a 


ae finally only as to her interest in the Hoffman No. 20 claim. | 


In a decision dated’ ‘September 17, 1931; the Commissioner declared: . - 
the Hoffman No. 46 claim to be null and void to the. extent of the: 


_. Interests of seven of the. eight parties reported as having an. interest. oe 


in it The record. shows that at-the time of that contest, No. 12596,. 


~ Phillips by someone named Seabrook on May 11, 1931. As there is. De — 
‘nothing to.show Seabrook was: authorized to receive. such a letter 
for W. D. Phillips, service of notice of contest was effective only as to. 


: the possessory. title to the: claim was vested 1 in L: M. (Lillian) Phillips, . a 
~-who had a: thirteen- sixteenth. interest undivided and W. D. (W. 


= Dedrick) Phillips, who had an. undivided three-sixteenth interest. i. 


A contest. complaint was directed, by registered mail to Mrs. L. M.. | 


. Phillips at 6343 S. Halstead Street, Chicago, Illinois, and to 'W. D. 
_ Phillips at 4540 West Broadway, Louisville, Kentucky. Return | 
receipts show that Mrs. L. M. Phillips signed. for a notice-bearing: 
letter on May 19, 1931, and that. W.D. Phillips signed for sucha. 
letter. on May 14, ‘1931. Accordingly, the. Commissioner’s decision of 
September 17 1981 was final as to the Hoffman No. 46 claim. oe 
. Lillian Phillips died. intestate in 1948 leaving W. Dedrick Phillips, . 
her son, as her sole heir: . W. Dedrick Phillips quit : claimed allhisin- . 
- terest in the Hoffman Nos. 20 and 46 to John Savage on. October 11,..- 


-1955. _ Accordingly, assuming the claims are. otherwise valid, J olin: | — 
Savage has an undivided three-sixteenths ‘Possessory- interest in the. ae 


ae N O: 20° claim, 
: ac  Conahiahone® 


The ‘Manager’ S Sacieioke: are: affirmed £0 the extent, Cot thie ee woee 


ae possessory rights which were finally: canceled asa result of the con-- 


meee one Situated in secs. 3 and. 5, -. 5S. R.95.W., 6th p.m, Garfield County, ‘Colorado: 
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iy tests of the 1930's, there. being pioct! ae service. of notice of Santa 


‘on. the claimants who: held such Tights. at. ‘that. time. - Specifically, ; 
the decisions are affirmed to the’ extent, of the interests derived from 
the pee claimants: : 


Les yaa a aeden Colorado O66 


ad Fosepsh M. F Schneiders ‘who had an individed five-cighths i interest in a 


the Betty Nos. 1° through 8 claims, the entire, interest .in the, Grace : — 


Nos. 1 through 8 claims; an undivided one- half interest in. the Edna. 
Nos. 1: ‘through 4 claims: an oie seven- -eighths. interest in the: ine 
: Louise Nos. al through 6 claims. 7 


“Cotorade “sore 


ns W. ys who had an “undivided one- sighth, interest in » the Gold 
: Bug Nos. 1 through 4 claims.. - : 

Selma’ Rausch, ‘who had. an andivided one- cht interest in’ "the 
Gold Bug Nos. 1 through 4 claims. fp 

‘Joseph ‘M. Schneider, who had an, undivided one: ochalt intérest 3 in’ | 
oe the Edna Nos. P throneh 8 claims fay? Meet) ad eo 


Colorado onjert 


. Dy Kirk ‘Shaw, 0. i ‘Wilson, R. Ce Gahan: H. AY Wildhack, ean 
: J.S8.C. Shepherd, each of whom. hadian undivided « one: eee interest t 
-.. in the Sunset Nos. 1 bro 31 claims. , fs 


“ Colorade 016984 ae ee 


Coa Dhdereon. ani: Beatrice Post; each of ‘whet ‘hoa an. un. - 
es one-eighth interest mM; the Tom: Boy Nos. Be 1 through 12 claims. : 


Color ado, O16671 : 


oe Hae Li: ‘Price: and Milo ‘Brown, each of ‘whom had a an endivided _ 
ei one: pleut interest. In the e -Libetty: ‘Bell’ Nos. i # threat 12 claims, . 


Pee ee _ Colorado 018678. eae 
Vv. Ww: Oiner;: hs lad an ‘undivided one- aight inter est ‘and Han: 





vey CG. Williams, who: had’ an. undivided ‘one- e-twenty- fourth interest bes 


In the Greeley Nos1 claim: ‘ ES om 
 M. C. Stoddard, ‘Verna 0. Stoddard; ‘Geta Foster, Warrén. C : 
Ward and Leona B. “Ward, each. of whom had an- undivided one- 
_ eighth interest in the Gresley No.3 claim. . a 
O. H. Ward and Ernest Fagerberg, each of whom had an undivided 
one-ei ighth interest in. the Greeley No. 4 claim, . 
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- We . July.-80, 1965. Pe Oe” ag Te . 
The re] scotia of Gabbs ‘Exploration Company’ Ss patent eas 


for the . Greeley N 0s. 1. and 3 claims must,, however, bé. affirmed for, — 
the. reasons stated in. the previous: discussion of these claims. 


Re ‘Colorado 0 082459, 928460 and one4er 
? None. oa i ie ee 


“Colorado 02927 Fe ono x — rb : . 
Bute NV. OS.; 20 and. 29: 





Mrs; ‘yale Gatien ‘and Mrs: Harry Kelly, each, ‘of ohh had 
undetermined undivided interests in the Bute Nos. 20. and. 29 claims. 
Charles Anderson and Ethel ‘McGahen, Lawrence, each of whom. 
_had-an undivided one-eighth interest in the Bute Nos. 20 and 29 © 
claims. or 
- Colorailo 031342 


Vie! 


Ethel McGahen nee ence, who -had'an. undivided one- sighth in-" : 


. , terest in the Atlas Nos. 4, 6,8, 11, 13,15 and 16. 


- -. Harry U. Longwell, awho had an undividéa one: ohh interest in 
the Atlas Nos. 4,5, 6,11, 18, 14, 15 and 16. ean 


_ ‘authe Has Nos. 4,5, 6,8) 11, 18, 14, 15 and 16. 


__ Iris-Campbell. Rebanson, who had, an. undivided poh eighth interest : 
in ee ess 5, 6, i, 14, 15 and: 16: bug kh ee eet pes 


Colorado 034270 and 1 08)271. Or eat 
oa (Lillian) Phillips, who had‘an: une aed thirtoon-sixteenths e 


- > interest in the Hoffman Nos. 20 and 46: élaims. ee 


~ W.. D. Phillips, who had : an undivided ¢ three- Sixteenths i interest stn ms 
‘the Hoffman No. 46 claim. : 


The: Manager’s’ decisions are parcised to: the! extent oft the ard 


_ possessory rights: which were not finally canceled’ as'a ‘restilt of the | : 


contests of the 1930’s, there being no evidence that the claimants who 
held such rights at: that: time were® properly ‘sérved with notice of 
-contest.. The cases are remanded. to the Bureau of Land. Manage- 
ment for'a consideration. of the merits. of the appellants’ patent apphi- 
a cations insofar as these uncantceled asserted rights” are concerned. 


a verification ‘of the: existence on ans lain of a ; ditevery within 


the? meaning of the mining laws of the United States as of February 25, . © 


1920, the time when oil shale lands’ were withdrawn from. location. 

See 4 Bia. 451, oo 8. C. 193 (1958). ae | 

‘Frank J. Barry, — 
So licitor.. 
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APPENDIX rs ; 
- Patent ‘Aiplintion! No. -, a  pipicinld. | 
Colorado. 07667 and 09072 ____- POuon Oil i Company of California. 
OMG 2220 Bee eta - Weber Oil Conlpany: | 
tr arena Tell Ertl. 
O16671.------ Se eee “Tell Ertl, Henry 1. Price, Siliion , 
DOME es.) 2 3? anh and Charles Helnies, 
, 018673..- ee Gabbs Exploration Company. 
022459, 022460 — Dwight S. Young, John W. ee 
and 022461... =~=~—-—s and Charles H. Prien. 
029427, 029428 : . _ Energy. Resources Tephnology, 
~~ and 031342. Land, Inc. 


/ 034270 and 034271... John W. Savage. 


. | “CLAIM OF ‘pnamnis x ikesucen 
T-1436-5-65.  Devided August 9, 1965 


‘ Torts: Licensees. and. Invitees b ae: 
In the District of Columbia, . those, using Vie’ ‘public parks and adjoining- 
' sidewalks which. are: under the jurisdiction of. the United States are doing: 
go at the invitation of the Government, and therefore, are licensees by. 
~ invitation. “The: duty owed to licensees by invitation by the Government: , 
is to usé. reasonable and ordinary. care for their safety and to provide rea-- 
sonably safe premises, . and to protect them or warn them. against any. danger- - 
known: to the Government which a careful person migat not discover. 


Torts: Licensees: ‘and Invitees 


The duty owed: by the Government. to a licensee by: invitation in the District 
Of -Columbia ‘includes the duty: to. warn . of obstructions. on sidewalks ad-- . 
_ joining public parks on: United ‘States Reservation. : 


Torts: Contributory Negligence | 
. From the. ‘mere fact that - a claimant -was. minying at. the time. - the’. 
accident, it: cannot be concluded that the claimant: was coer acres negli-- 


gent, and not reasonably careful, . 


ADMIN ISTRATIVE DETERMINATION 


Mrs. Traricés Tv. McGregor, 3900 16th Street Nw., Westin 
D.C., by and through her attorneys, Galiher, Stewart & Clarke, Wash-- : 
. sagtot D.C. has presented a claim for personal i injuries in. the amount. 
of “99, 500. This claim arose as a result of a fall over a garden: hose: 
_ on the Mount. Pleasant Street sidewalk near Harvard. Street NW. 

Washington, D.C. . The scene of. this accident is on United States. 


_» Reservation 309C, and is under the jurisdiction of the National Capital 


Region of the National Park Service. T he claim will be considered 
under ‘the Federal Tort. Claims Act.t ae “ fe 


| 128 U.S.C., 1958 ed., sec. 2671 et seq. — 


5348) es 8 gare OF“ FRANCES T. McGREGOR ee = BAD 
_ August. 9, 1965 . Eee gee 


The fall cca on. | Thursday, June .4,: 1964, ait oe ay 


< 2 rel :35.a.m. At this time it was daylight, the ence ‘was clear and. 
the sidewalk was dry. ‘Mrs. McGregor's S claim 1 describes the incident ay 


228 follows: ne 


- While: ‘hurrying south: on public pedestrian sidewalk adjaeant to: U. S. ‘Gor ern: o 

- ‘ment Park located at Mt: Pleasant,. Harvard and. Columbia Road, ‘she. was caused a 
to trip over a: garden: hose stretched across public sidewalk (which constitutes 
4 nuisance). and attached. to. ‘hydrant, Said hose was placed: inthis position, , 
without: warnlbg: | ‘signs, by ® “employees. of. the ‘United: States: “who: were’ watering. : 
the ‘park, and hose was then. left unattended. Claimant. did. not see: hose ‘be- 
-cause ‘attention directed toward a: bus and =00t tripped: over hose and she fel 
forward to ground; breaking. her’ arm.. bouidl b 


The liability of the United States for i injuries 7 persons as a result. | 
Of falls-on sidewalks under its jurisdiction’ was considered in Smith v. 
United States3 In that case, Judge Holtzoff stated: : 


~The Federal, Tort Claims. Act provides. that the United. States shall be liable 
for negligence of. ‘its employees as.a private individual under similar circum-- 
stances under the law of the: jurisdiction where the accident occurs, ‘This Court 
has had occasion to hold in. Gilroy v. United States, 112 F, “Supp. 664, 666, that: 


“The words ‘as a private individual,” are not. used as: ‘words of ‘art or as a 


‘limitation, but, rather, ina descriptive manner | to indicate that the United “zr 


3 States. should be liable in the same manner and. to. the same extent as | anyone 
else. 

This Court further stated that, vs 

ay municipal. corporation may. “be considered. for.the. purposes ‘of inat: provision 
as.a-private. individtal; and, ‘therefore * ee “a ‘the liability of the’ United States. 
in respect to defects in the streets that it controls is. the same.as the liability. of. . 
a municipality in the same jurisdiction, or the liability of a, other political ~ 
subdivision in control of streets. ae 

‘This. statement was” quoted with approval — J nice Formaii; ‘thea ‘United 
States District J udge for the District of New J ersey, LOW a ‘United States Circuit 
Judge, for the Third Circuit, in Pennsylvania R: R. Cov. United States, D.C. _ 


chee 124 F, Supp. 52; 66. Accordingly, it is the view of this Court. that, :the liability 


of the United States in respect to” sidewalks that .it ‘controls in ithe District of 


- Columbia should be governed by the same rules as apply to sidewalks. controlled .._... 


‘py the District: of Columbia Government and the liability of the local government. 
* + * The District of Columbia is ‘under. a.duty to keep the streets in a reason- 
ably safe condition, and is. liable in damages, to any person: who: is injured for 
its failure in the performance ‘Of: this duty, District of Columbia v.. Woodbury, 
136. U.8. 450, 10 8. Ct. 990, 34. L. Ed. 472; Booth %. District of Columbia, 100: U. ae 
App. D.C. 32, 33, 241 F. 2d 487, as well- as many other cases that might be cited. 
The District of Columbia, however, is not an insurer of the safety of the. streets 
and is responsible only in case of failure to use: reasonable care.: 


‘Its is S questionable whether: or hot J udge Holtzoft’s on can be 


Sea a 


: : ; Co. v. U nited States? wherein the Supreme Court of the United States ' 


2 ‘Standard Form 95, Claim for Damages or Injury, submitted. by claimant, 

3237 F: Supp. 675 (D.D.C, 1965). . re ra Nae 
4352 U.S. 315..(1957).- a oh eg Reg, Cees TS Cah Sta Se te oe. : gat 
5350 U.S. 61 (1955). . - aes btit, She . ee 
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holds that the. liability of the United ‘States under the Federal Tort: 
Claims Act is to: be'equated with. that! ofa “private person” and ‘not 
with thatof: a: “municipality,” : However, this:is'academic here: since. 
a private person’also would be'liable for failure to-use reasonable care 
to maintain the sidewalk in a reasonable safe condition. In Firfer v. 
United. States,’ the, United. States. Circuit.Court. for the: District: of 
Columbia Circuit ruled-that:a visitor. tothe. Jefferson: Memorial in | 
‘the pee ie Golurhbia was a “Ticensee: ‘by invitation” and as ‘such 
pine ‘for Hee ‘safety? and to * pioride" ‘reasonable ‘sate premises.” In 
Firfery, the. ‘court, did. not rely upon. any. ‘law..of. municipal. liability, 
rather, it. relied upon the laws governing: the rélationship. between a. 
possessor. of, land and those .,who,.visit the.land.. In, ae ose; the 
court § states, that, -‘Meensees. sb invitation” Are: er: 


ones of the ndcwnes but os him either by s some » affirmative. act or. = by: ‘appear~ 
_ ances. which would justify, a reasonable berson in. believing that such landowner 
oe (or. occupant) had. given his. consent: to. the. entry, of the ‘particular person, or. of 
‘the. public generally. . ‘Te. the’ ‘licensee - by. ‘direct: or implied invitation is within 
the scope ‘and ‘the ‘chronological and. geographical limits of the invitations, . he 
may expect the owner. and ‘his agents to exercise reasonable and ordinary care 
and ‘to provide ‘reasonable, safe. premises, Gléason v. Academy, of ‘the H oly Cross, 
1948, 83° U.S. App. D.C. 258, 168° RB, 2a 561; Restatement, Torts sec. 342 
(1934), * * *, : 2 diet ah tells, 9 are 
»Fhosen using thé parks. and: adjoining s dewalcny are doing: SO: at ‘the 
invitation of the Government since appearances ‘justify. a, “reasonable . 
person ‘in’ believing that the Government has given its: consent to the 
entry of the public. generally, The reason, for. the existence of these. 
DIB is. for.,.public use... Ponsa i 
.As:a- licensee: by: iayieatiods Mrs, McGregor was < anbitled to reason- 
ably safe’ acai A hose stretched across a sidewalk without any: 
ous manner 7 “and as. such is. a, alton. of the. ‘Gosermment’s duty to 
provide. masa safe yen The Government: SINE y ev were: 
negligent Sar : oe ae 
“There remains the question of whether or not é th claintiant was con- 
tributorily negligent, The hose over which she fell was ‘black: and. was 
approximately 146 ‘inches. in. diameter. , ‘TIt.was open to view. The 
Gleason case cited,.in:the quotation: from. Firfer, Genls vIn Bi fall on. 
steps. In Gleason: the Court stated: : ae : 
FR He Dangers: that: reasoiably - ‘careful people: are ‘Likely’ not to: ‘discover. are 
latent and. hidden, -;The step.was: such ‘a danger.. It.is.immaterial that the step - 


was open to. view, in the. sense: that it. might have been discovered” by. alr extraor- : 
- dinarily ‘prudent person.. Appellee. knew oF the danger and made. O.. effort 


6208 F. 2d 524" (D.c. Giz, 4958). ‘ Bodie OG etapa SS 
; * Phompeon v. Barab, 16 A. 2d 549, 125 N.J. L. 461 (1940). ey ie mcr nee eae ee 


BAB) on yey OLATM. OF. FRANCES: T. McGREGOR © 28 SBR 
oer = cies Ae Pie August 9, 1965 0 
to pr ‘otect. ‘or warn. “appellant ‘against, t, “Occupier: of premises “have ‘long Deeii 

lable, even‘ to: gratiiitious! licensees, ‘for ‘injuries: hat result from. this: sort, of 
", Hegligence: “Tf it-could: be: found: that: [the step] was a’ ‘danger’ which’ the careful ey 
visitor. might: not discover, and that the proprietor should have realized: the ‘fact, 
_ the court. could, not’ Tule, as matter:of. law either: that there: was No: ‘breach of duty 
;. by the’ propr ietor, or that, there was contributory negligence ; or, an: assumption 
- of risk by the visitor. ” Reer eation ‘Centre, Corporation Y. PAGED: 172 Ma. 
309, 191 A. 233, 234. 





The. claimant. “was “hurrying s south” on the ddepatie” However, 
. from the mere fact of haste, we cannot conclude that the claimant was 
not being “reasonably careful.” ® It was not. necessary. that she keep 
“her attention and her eyés' coustantly. focused on the sidewalk.2 The 
administrative record ° oe not. Support | a. conclusion that: Mrs. 
McGregor was negligent. ~ 2 3 Me 
The injury .to,the. cletaiants Was, the proximate, result of the’ sieladth . 
‘gence of Government. employees, acting. within the Sen pe = eos 7 
‘employement. | ee : : z. 
Mrs. McGregor cintained’s a Fracture of ine ooh elbow * “Tn a ‘Totter 
~ dated N ovember By 1964, jSbtorneys state her-special damages: as. 
follows" ih ces 4 ein es 









ee ae ‘enclosed are e photostatic « copies: of reports: front: Dr. Milton. obey: under: | 
date of J uné 6, i964 and August, 25, 1964, along with: Copy. of. his melee in: = amonnt, 
of $120. 00. ° 

- In addition to: these iteain the following expenses were. incurred by. Mrs. y 
McGregor: ._Medicine. “$19. 20°3 “Xtrays $20.00: (enclosed is. ‘yadiologist’s report ‘and: 
‘pill of Dr. Diley in the amount of $20.00) ; Black. patent: leather handbag” $10.00 ;: 


-_ One pair of. nylon. hosiery: $1.35; Taxi .cab- fares ‘to. work: during June: $23.50 ;.. 


Manicures during June. and July, .$12. 25s X-rays: by :Groover;.Christie &: Merritt - 
‘on da te of accident $20.00. (copy. of, bill. enclosed) ; all.for a ‘total. of $106. 30. 


The total special damages. as listed above are $226.30. ‘However, 
since the claim form? submitted by: the: claimant through: her-attor- 
neys claims “2 500” for “personal injury,” and “none” for: ‘ ‘property 
damage,” the Sil. 35.property. damage (handbag $10 and hosiery $1.35) 
cannot, be, considered: ::'To consider the'$i1.35 property damage claim 
with the $2,500: personal injury ‘claim would make. the. total ‘claim 
exceed the jurisdictional limit of $2, 500. a for the administrative deter-. 
: mination of claims under the Federal Tort Claims Act. | | 


8 Blaivie Vv. United Staves to2 oo es ‘tet (wD. “tenn, "1981). aE page , 165, ine: Court 
stated: “Her. being. in a hurry, rushing about, and failing. to Keep, her eyes focused. on: the 
sidewalk: do tot -make ‘out. a‘ casé Of negligence per: ge, #7 # % ~The Court will not imply . 
negligent. causation except . possibly: in A rémote sense;: for the: reason ‘thati-a: person, may. 
be ‘ina hurry and: yet move about ina careful manner,.and that. moving along a-sidewalk 
’ in a eareful manner does. not require. keeping the, eyes..constantly focused thereon.” *' | aa 
9 Blaine v, United ‘States, supra. note, 8; Oiey: of San. ny DAeg0 x ei 124: B20) 629: (oth, 
Ba ‘1941).- ‘ Rata ee eee Lath abt i 

‘to Supra’ note'2.: ree 

“128 U. 8. C., 1958 ed., Supp 
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: Therefore, special drages in the amount. of $214. 95 are allowed : 
| "The claimant is entitled to an award for the pain and suffering which 
“she. underwent. as B. result, of the accident, ¢ and an award < $600 is made : 


— fe this. 332: 


Accordingly, the alien of Mrs, Frances T: MeGregor is allowed i in 
the total amount of — 95. 


Dean F. Ratzman, . 
Assistant Solicitor, 


ee eee M. "WILLIAMSON ET AL. 
~ -A-30822 _ oe Decided August 2h, 1965 


Withdrawals and Reservations: Stock—Driveway ‘Withdrawals ue 

- The ‘Secretary of the Interior | may revoke a: Stockdriveway withdrawal or 

- reduce.-its: dimensions when the, conditions which: Jnatities: its: establishment 
"cease to exist. ; ; 


ae Withdrawals and. Résdrvations’. ‘Stock Driveway ‘Withdrawals—Taylor 
Grazing Act: -Generally—Grazing and Grazing Lands _ . 
- Section: 1 of the. Taylor Grazing Act’ “provides that: Jands withdrawn for: a 
stock driveway may be: added to a grazing district and made. subject. to the 
, Taylor Grazing Act. 


oa “Withdrawals and. Reservations: ‘Stock-Drveway 1 ‘Withdzawals—Rules, of 
‘Practice: Hearings —— , : 


N oO formal evidentiary type. hearing is reatiized ‘DY statute prior to a reduction - | 
in the size: ofa stock. driveway, but ‘ifa formal or informal hearing is. held, 
the- Secrstaty; ‘in whom the final SULnORey rests, may make such use of it 
as he: desires. Pes re eae 


“Withdrawals and Pescrvations: -Stook~Driveway Withdrawals 


‘A stock driveway is to be reduced in length: and width. where the use » of it for 
trailing: purposes has. decreased SO: substantially: that only: T percent of the 
available forage is used for that: purpose and 48 percent for a type of winter 

grazing under’ a local practice; a driveway. which, allows 4: times ‘the forage. 

: ‘consumed i in trailing:and which provides adequate: width for the current. use _ 
ig sufficient even thoush 1 it is “greatly reduced in ( length and width. 


APPEAL FROM THE BUREAU OF LAND: MANAGEMENT 


B. M. “Williamson and others’ 1 have appealed : to the Sccstace aE | 
a: ‘the Interior from a decision of the Chief, Office of Appeals ; and Hear-. 


or 17The other’ appellants’ ¢ ‘are’ Fletcher Qreen, “s, Calvin LeSueur, Myrtle Cox, Roger B. 
» Candelaria, Mrs. C. BR. Turner; ‘Hedekin® Whitley, : Paul. ‘Lund,: Latry: Sherwood;'C. ‘R; Turner; 
’. Robert. H. Moore;- BE. ‘M: Moore, Fred: McKinley, Frank A. Hubbell Co.,. R. -L, Cox, Clift. We: 
*. Lynch, T.. J. Lyneh, Harl G. Johnston, Farr Cattle Co., . Elizabeth McNierney, Esther. G.: 
‘Gutierrez, Bill G. Green, Bill FE. Grossie, Ellis McPhaul,’ Tom H. Bates, Ed. H. Farr; Tom 
-Curtis,: a Ji Cus Al H. Goesling, aoe Tietgen, oe Jacob Barth. 
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| ings, Bureau of Land Management, dated May 22, 1964, which seined poe 


4 decision ‘of a hearing: examiner, dated August | 8, 1963, ‘upholding : a 
decision by the ‘district manager, Socorro Grazing District (New | 
“Mexico No. 2), dated June 19, 1962; reducing the size of the Magdalena 


“Stock Driveway, in’ accordance ‘with Public. Land. Order 2450 dated... a 


July 28, 1961, 26 F.R: 7015? : 
Phe: Magdalena: ‘Stoek Driveway was sreatablishod. by Stock Driwanery = 
- Withdrawal No. 9, New Mexico No..3, dated February 28, 1918, which _ 
‘was an order issued by the Secretary of the Interior ‘andet ‘the sxithor: 
ity of section: 10 of the’ Stockraising Homestead Act. of December 29, es 
1916, 89 Stat: 865, 43 U:S.C. sec. 300 (1958)... . 
Pursuant, to the Taylor Grazing Act of J une 2 98, 1984, 48: ; Stat. 1269, a 
ae ‘U.S.C. sec. 815.-et- seq: (1958); the’ ‘Secretary: of the: Interior, on’. 
_ March: 27,1936, established New Mexico Grazing District No. 2, which — 
. included the Federal lands surrounding the Magdalena Stock, Drive- 
way. ‘The grazing district lands were stibject to the regulations issu 
~ by the Secretary: ane the act. Since the “Magdalena Stock Driveway 
_. constituted withdrawn lands, it was not a part of the grazing district. 
and not subject, to the Taylor Grazing Act or the Federal ‘Range Code. 






" for Grazing Districts issued: thereunder, 43 CFR, Part 4110, formerly: = 
43. CFR, Part. 161, aia > L.O. 24505 el Mae was sissued. on J A) 28, ese 





1961. 


to the grazing district and specifically: niade the’ land ‘subject to the 
Taylor Grazing. Act, supra, and. the: Federal Range Code for Grazing, ee 

Districts, supra, except ees ¢ AP Se get Se eee 
to’ the extent: that the: primary: purpose for which the withdrawals were’ made 
_is not adversely affected: ‘by such use, regulation, and. administration ‘+ a a cae 


~ Public Land Order's 2450 thus added’ Magdalena & Stock ae Diiveway * 


_ “The hearing examiner conducted hearings on November 27.and 28, Pe 
1962; at Socorro, New Mexico, and on. the: basis of. -these chearien: 


__ upheld the reduction. of the. size of the caer dseided Ge aa the 5 
_ district manager. - 


SPL, 0. 2450 provides: “By virtue of. ‘the authority vested in. the Secretary. of, ine. Tne 


- terior by section’ 1 of the act of June ‘28, "1934, ‘as: ‘amended, ‘it Is ordered that all. publie p 
* lands: under the jurisdiction of the Secretary ‘ofthe Interior and. administered ‘by the 


| .-Bureau of Land Management. are;. to. the extent not previously provided for; hereby added”: 


to’ grazing districts when such lands are located within the exterior boundaries of such 
districts.. This order includes, but 1s not limited to, public lands. withdrawn under the:. 
act: of December: 29,1916: (39. Stat. 862 5°43 °U.8:C. 300). for stock driveways, and. ‘the’ act . 


_ of June 25, 1910+ (36 Stat. 847; 48 U.S.C. 141), as amended, for public watering pur- < 
poses, for classification or In sid of legislation, and power site reserves... All lands added. 


‘to! grazing. districts by ‘this. order are: hereby. made subject to. ase, regulation,. -and:admin-: ° 


istration. in accordance with the’ applicable provisions ‘of the act of June 28, 1934: (4800 
Stat: 1269; 43 U.S.C. 315-315m, 315n-8150-1), as’amended, and the Wederal Range. Code - 
for Grazing Districts (48 .C.F.R.. 161),.to the extent. that--the primary: purpose for: whith 


the withdrawals were made is not adversely. affected by such -use, regulation, and admin- 
_. istration: and not contrary. to any CxDIVES. condone: or Itmitations in. the withdrawal 
order? ; 
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“The, history of the driveway . ds set. cone. in ‘detail in. the. hearing 
. examiner’ ’s decision and need not. be. restated. _Its recent, nee and. 
“tse: were summarized, by the hearing, examiner: as, follows: . 


By, 1961, the driveway was, approximately 70 Imiles:in, length; yarying in width 
: from ‘between one-half mile and five. miles. lb included approximately 7, 800.” 
 geres, Starting at Magdalena,. if ran west through Ranges 4. By, 6, Ay By: and 9 
~ West, Townships 2. and. 3: South, New. Mexico Pr incipal wneridian. In’ Range 9 
“West, the’ driveway. branched: : The Datil Fork ran northivest through: ‘Townships 
7g and 10. West, to the- town of: Datil. ‘The longer Horse Springs’ Fork. Tan south 
“westward ‘through. Ranges 9, 10, 11, 12,. 13, 14: and 15° West... Pw gp es 
For the past twenty: or more years,, economic. factors have caused. a. general. 
decline in use of the area as a stock ‘driveway. The. driveway. has been unable 
to compete with the truck as: the ‘most economic method of delivery of livestock 
* to the Magdalena: railhead.- “The ‘shift in’ many livéstock operations: from ‘sheep 
| to: cattle- and. the. comparative advantage in’ selling calves,. which cannot be ‘driven, 
has: resulted ina greater. use of mechanical means of. transportation: ; As a. conse- 
quence, less. of the driveway forage, has. been, used for railing. use and more. no 


i been available and used for winter grazing. 


‘The total authorized use of the driveway for the past, seven years has been: 


ee iM ne, aie “ Animal- unit. ae af me : - ee os sgh . Animat-unit 
Year’. rE months 





7646, 
2 9884: 





Ser Pe eee roe 7 Pee 7 oe . “Animal-unit.1 Percent of, a 
CCR kee ONES total U8E 
. tes “9 | 





Average sreceeceees Sane Shee aE I aaaerecnee rs | “1061. atte sale | 


“Seaigonal’ or, winter’ ‘ase for. this period. under ‘temporary nonrenewable Heense. . 
nas, been Mane Seg Pe ie, Bae Clive cae . 






“ AnimaLunit i Perdent ar 


Fears. | eOa fat acy a tial cuca “months a total use. 

066 22 bes es de 800 ks il Bos 
oS TORT, ee a ale Tees: ATR or oe BOO 
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SBBAY ay BM, (WILLIAMSON: BP-ABi Gs ese |. BaDe 
eae August 2h, 1965 . 


Range surveys condustea by the Bureau indicated that ‘the. diiveway grinany 


: “produced: a total of 14, 300 ‘animal-unit months of usable forage. | ‘During the past a 


_ seven: years an average of. 7. percent ‘of the: total forage: Available on the driveway 


“has been used by trailing livestock. and 48-percent. by: ‘livestock: for: winter eTaz- - 


ing. Approximately 45, percent has been unused. This: prompted the. district. 


ine manager’ 's ‘decision reducing the. size of the driveway. 


- That: decision ® ‘reduced by approximately 20 miles ‘the length ‘of ‘the “Horse. 
‘Springs Fork. | The: remaining portion to the’ junction with the Datil Fork was 
‘reduced in width to:one-quarter of a: ‘Inile.:' The Datil Fork: was reduced in width 

“0° ‘one-half’ tmnile,.. From: the: junction. of. the. two. branches: to. the.‘Magdalena 

-vailhead- the width of the reduced. driveway varies. between one-half. mile. and | 
. ‘one mile.. The. area of the reduced. driveway, is about, 24, 100, ‘acres. Its annual 

‘grazing capacity is 4,020 animal-unit’ months which is approximately four times 
the average ‘use for ‘trailing’ for the past seven years.” 


~The hearing examiner also described the. plan under which the excess 
forage was used thus: : . | 


- The. Magdalena Stock Driveway ! Association ¥ was s organized i in 11946 by. Stockmen oO 


who customarily used. the driveway: for: the- purpose of. eooperating. with. the” , 


Bureau of Land Management’ in its’ administration’ and maintenance. On ‘Sep- 
‘tember 11; 1946, a cooperative agreement’ was ‘entered into. between the ‘Bureau 
of Land} ‘Management: and the: Magdalena Stock: ‘Driveway. : The initial’ cooper- 
ative agreement was. extended, on. May 12, 1950,. and: on: August. G 1856; for: erode 
of five years. 

Under this agreement, | ‘the Association recommended to thie Bureau. ‘of Land 
“Management the season of use’ ‘for temporary grazing, the need ‘for improvement, 
‘a grazing fee rate to be paid to the Association: for use 'of Association lands and 

- improvements; an Association fee which included the fees.to the Bureau of: Land 

» Management. to. be. charged for any, temporary. ‘grazing, lieense issued pursuant. to 

the agreement, and any, oer a aErSrs: resets the management -0 of, the drive- _ 
i las oe : : 





7 ee en 2 as ae arenes Ce eer ee ke ee Me 

' After the end of the fall trailing drive, temporary licenses were ‘iegued for un- 
hyd forage remaining on: the: driveway. The nontrailing’ use ‘usually began. ‘the 
“first of: ‘December and extended: tothe end :of: March. . These: Aemporary licenses. 
“were issued for- not to. exceed 100, cattle. to any one applicant. or.their, ‘equivalent 


Bas ie ‘sheep , upon a preference basis. - Applicants holding, regular. licenses issued. 


~ by the’ Bureau. ‘and: not having ‘winter’ ‘ase on the stock’ driveway: in the. previous 
“year were given: first preference, “Applicants - having ‘a> ‘regular. ‘license issued 
. iby the-Bureau and having had a ‘license for winter use of the' ‘stock ‘driveway 

tthe previous year were given second preference. Any remaining: forage was then 
awarded: to. other applicants (fr. 247): . Under, this ‘system: the forage available - 
“upon the stock driveway in excess of the requirements, for trailing. use was used 
- ito alleviate the licenses and permittees in distress because Of local drouth or 
other adverse -conditions. - This: enabled. the smaller operators. to maintain ones 


breeding herds. which. they. might otherwise. have had to market,: 


~ Whilethe: appellants’ aré concerned: with the’ adbiiiiney of thie’ ‘pro: 
posed driveway.for present and-future: uses, they:seenz. equally: deter-. 
mined to maintain the’established method: oF disposing ‘of the forage co 


left after the. trailing. use has. been. satisfied. : Althoughsthe. two issties 
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are obviously somsiliat! interwoven; “the | primary, problem of: this ap- - 
: peal i is to determine the adequacy of the proposed driveway. for trail-. 

| ing stock.. The. disposition of the.excess: forage can n then be. ete 
in another proceeding if it becomes material. 7 : . 
It may be well to begin with a glance at the. Secretary 8 authority 
in relation to the driveway and how he exercised his,authority. - 

Section 10. leaves; the creation. of a stock driveway to the: Cameras | 
| of the Secretary,.subject to some specific limitations of width in re- 

lation to length and toa general one that it not be wider than ‘ ‘clearly | 
‘ necessary for the } purpose proposed. us ie . 
Whether the restrictions relate only. to the estab lishient ok: a. “drive- 
“way or whether they Tun. with the driveway so long as it.exists ® need 
not be determined. now, for itis plain. that. the Secretary. may revoke — 


2 the’ withdrawal or reduce its dimensions when the conditions which 


would justify its establishment cease to exist.‘ 
~The: Secretary, however, did ‘not. purport to. revoke the Magdalena 
Stock Driveway. in’ “whole. or in part. ‘The width and length ofthe . 
driveway remains just. as it was before July 26, 1961. All P.O. 2450 
did. was add it: to.the:grazing district::and Taker “AL. subject. to. ‘the 
Taylor Grazing Act:and the regulations’ ‘issued under it. = 
_ The appellants contend that. the Secretary has no anthovity to Sa 
SO becatise section 1 of that act, limits the land that the Secretary may. 
place. in a. grazing « district:to “unreserved” Jands. which, they assert, 
do: not include;lands withdrawn. fora ‘stock: driveway: ae cee 
ment: overlooks the. Proviso, in’ ‘the ‘same. section which reads: i 


: ee ‘Provided, That: no lands withdrawn or reeeryed for any other purpose a 
shall be included i in-any such district except with the approval of the head ‘of the 
department having jurisdiction thereof. he as ah, 


Or, stated:in other words, the. Secretary’ may: pia a eed: or: he 


drawn Jands:in-a:grazing district if the head ofthe. department, having. ~ 
; jurisdiction over them approves of thé Secretary’ s action. Since the. 
~ stock, driveway i is under the jurisdiction: of the Secretary, his’assent - 


to its inclusion in the grazing district 1 1s s implicit in his: action directing 
that it be done. 

-Public Land Oider 2450, howavet: . exelitded sivont the ‘téck- re 
" way lands it: made’ available. for use under. the ‘Taylor. Grazing Act 
and the pertinent regulation | oo : 


Sediiind és the extent’. that the primary purpose for ‘which the withdrawals were i 
made is not adversely affected by such use, regulation; and administration and. 
not contrary. to. any express. conditions. OF. limitations: of: the: withdrawal. order. ie 


8 Land Aneluded in. a ‘driveway palnaine: withdrawn. from “disposal even though: it is no 
; jonigee? ‘used as a. driveway. RO. Sewell, A-28908 : (July 30, 1962).;. Bessie: 8. mi 
‘ A-28055. (October 12; 1959). 

*This ‘is evident.im the many. ‘partial revdedtions- of the withdrawal that Have been 
made since Ne withdrawal was effected i in 1918. : 
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“The Substantive” issue in the’ appeal, ‘then, is whether: ‘the: area as 


| tedues by the: qaanager is sufficient to permit. its v use. aS. a, stock- dirives oa 


way under: contemporary. conditions. red 

- Before'this: probler. i is taken up;"'1t' may ‘bs: ‘eel’ to examine the’ 
: procedure followed up to now. “Public Land Order 2450 gave no indi- - 
gation of who was. to. decide « or how it was to be. decided what land was. 
-. to-become available for’ disposition under the., Taylor. Grazing Act. 


+ _ The range manager apparently assumed that the initial determination 


_ was to'be-made by him in accordance with the: regular’ procedure gov- 
-erning disposition: of grazing privileges. " 43 CFR Subpart 4615. He 
called a meeting of the advisory board, notified, it of what. the problem — 

was, received its: recommendation, and. issued: his: decision. (Tr. 161- 


172.) : Upon. appeal the case was referred to'a hearing: examiner: Ean ae 


in due course a hearing was held. 43 CFR Subpart 1853. 


. That. this: procedure might not have been required: ‘was coped: a 


at the beginning of the hearing when the hearing examiner raised the 
question of whether he had jurisdiction to decide the problem (Fro4) 5 
The attorney: representing: the Bureau of Land Management agreed 
that hearing examiners have no jurisdiction . over appeals that “involve 


| . strictly. stock- driveway matters,” but: pointed out'that: the: large: nai 


~ber- of: persons ‘interested in the issue: made:a hearing. advisable. (Tre: 
-_ 7-9.) ‘Thereupon the hearing, decisions; and: appeals proceeded with-: - 


out_a-resolution of the question-of the: hearing examiner’s;jurisdiction.: . : . 
Even if. a hearing of the type held isnot. legally. required, nopossible 
i objection can be: based upon the fact:that:one was held, for the Secre-. 


tary, or. his: delegate, may direct that-one: be: held if he deans it proper: 
to do.so.. There may, however, be issues which turn‘upon: whether or 
. not a hearing before a hearing examiner was required. For example, 


in that.type of formal evidentiary hearing the decision must be based. : oe 


solely upon: the record as défined:in the: regulation, 43 CFR 1853:9. 
If; on the other hand, a hearing: is held-as a: matter of executive discre- 


; tion, the: Secretary i 1s ‘free: to take into account. whatever-considerations a ce 
he finds material, whether: ‘or not offered as evidence at the hearing. 


- LaRue. Udall, 324 F. 2d: 428, 431-432 6, Cir: fase cert. denied, oo 


876 U.S. 907. (1964). 


In the case cited, LaRue, a grazing g licensee, objécied 0% a el . 
= exchange of. public. Jand licensed to:him under the Taylor Grazing Act _ 
. for privately owned Jands, which would: not be available for his use. 
Ay In disposing of one of appellant’s arguments the court held: 


Another point on appeal is thus stated by. the appellants: 


“Appellee: Udall acted unlawfully. and deprived appéllants of - due 1 process. (a) ro 


- - by cee: a full and: fair hearing. in n derogation both of the provisions. of the : 
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- Taylor Grazing Act saa the Fifth Amendment ; (b). by denying access to the: full’, 
record on ‘which’: ‘appellee Udall’s decision: was based ; and (e@) by denying ap-- 
péllants: the: protection: afforded: by the: Adininistrative: Procedure Act. ga 
As appellants were heard at length on ‘their. protest against the prdpoxed. ex- 
‘change, it is. apparent. their: real.complaint is that no formal evidentiary hearing: ; 
Was: held. “We find nothing in’ the: Taylor, Grazing Act which. requires a hearing. a 
on. such’ a ‘protest. ‘Section’ 8, dealing. with exchanges, merely requires | publica- " 
tion’ of notice of a: ‘contemplated exchange.” Where Congress, intended a: hearing” 
to be held;: it. provided: therefor: in’ od terms; as' ae ees in ae wie the: Taylor- : 
Grazing. Act: (43. USC: §:315):3- ay, Ys ane rer 
oe Before grazing, districts. are created: in any State-s as: sherein, provided,. 
a hearing shall be. held i in. the. State, after public notice. thereof shall have. been. 
given, at such location convenient ‘for the attendance of State officials, and ‘the: 
settlers, residents, and livestock owners: of the ‘vicinity, as may be’ determined: 
by the. Secretary. of! the: Interior. ‘No ‘such.’ ‘district. shall be established’ until ‘the 
expiration: of. ninety, days after:such notice shall have been given,: or until twenty 


ee days after such ; hearing. shall be held:.* * ¥... >. 


The Lafue case; ‘SUpNA, t also holds that. the’ Section 5, ‘Admitiishpaitive: . 
Procedure Act, 60: Stat. 239 ( 1946), ‘5 ULS.C. § 1004 (1964), doés ‘not. 
requite a. hearing unless there is agency. action which ‘the statute’ pro- 
vides must: be preceded. by: a hearing. Id: pe 432. Since’ there: is: 
nothing in the. Stock: Driveway Act: which requires a hearing before a 
driveway As. established. or reduced. in extent, it would seem that no- 
hearing at all was. required: as a.preliminary to Departmental action. 

. Another: consequence: of the conclusion ‘that holding a hearing js: 
only a matter of discretion is that the Secretary has complete: Sreadorh: | 
in deciding what use to make of the hearing and what. weight to give- 
the decisions of the hearing examiner and:the Director. Even: where- 
a statute requires: a formal evidentiary: hearing to be held. under the- 
Administrative Procedure Act, supra, the agency. (for our purposes,. 
the: Secretary) on review or:appeal: has all the powers it. would ‘have- . 
_ had:in- making the initial. decision.’ NLRB. ve APW: Products,. 

316 F. 2d 899, 904 (2d Cir: 1968)... ‘Thus, it is plain that-where no hear-. 
ing is required the Secretary need give only such consideration as he- 

~ desires.to the conclusions reached before his review is undertaken...’ 

-This discussion, I believe, removes from the appeal the arguments: 
divectéd. to: the. authority of the ratige.manager to make the: Anitial 
determination, to whether his decision was arbitrary or capricious, ae 
the scope of review by the hearing examiner ‘of the: range’ manager's. 
decision:‘and by the Director ‘of the hearing examiner’s,® or*whether- 
7 the various findings of fact: suggested: By 't a Tues were or. were 5 not: 

properly; adopted: or: ce Le attra Pe WEEP 


In. light. of the discussion, SUDTO,. {he ‘Director in. 1 limiting. his review: i a. deteymlua-- 


tion of. whether the hearing ‘examiner’ S decision was: supported by. ‘snbstantial’ evidence on; 


. the record’ as a’ whole ‘uniecessarily restricted: ‘the extent of ‘his function: which is “the 
game as that of the Secretary. : 
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nbs ase siniply 48 whether the. ‘stock. ‘i walt in. thie: ‘eat and. ; 
width: seas by” ‘the’ manager should” ‘be accepted, Tejected,-or 





1 exhibits offered at. ‘the hearing 0 or any 7 other ee he 
deems pertinent. on ‘However, theré has ere no, egpesity to. consider: | 
other | sources sto dispose of this. appeel. ak 











The livestock «operators. testifying, ¢ on , behalt. of; ihe eupellanis, stated: ehae: the. 
driveway in ‘its’ orig ginal. form was necessary, or desira le, for driveway: purposes : : 
and as. ‘a ‘winter: use area to ‘stabilize the livestock. indu try in the grazing district... 
Many: of' these wittiesses® ‘claimed: that a ‘driveway ‘of: one-half mile’ width® would_ 


- be too. narrow. to. permit: passage of sheep: bands: traversing the: driveway - ‘by the- pe 


faster. ‘moving cattle: and? that this would. cause: undesirable: congestion. “They: - 
also. asserted that: the original driveway. (was necessary: as. a. protection against - : 
contingencies: such as a change in the relative market: price of calves and mature- 
cattle or. an increase in the trucking rates which would again make cattle drives. 
economically. feasible: ‘The: State Fish and Game. Department’ employee testified” : 
. that: there. were, numerous. antelope ‘in: the area: ‘and that the narrowing - -of the - 
driveway could increasé. the: antelope kill by burters during’ the ‘hunting ‘season. 
Antelope being. caught inside. the. arrower fences of the driveway, would have- 
a greater ‘difficulty escaping. hunters, os ae Le ee 


There apparently. was: no: question. ‘that ee stutistics: set cout above. z 
detailing. the.forage. available on the driveway and. its; use’ for trailing- 
and. “winter grazing” were accurate. .The. range manager.testified:. 
_ that. on the basis of the actual feed used in. ‘trailing: and. the‘need:-for'- 
trailing cattle to market: the proposed. driveway. would be: adequate - = 
(Tr. 32-83) 5 that narrowing; the driveway would not-affect its: purpose: 
~ because the demand: for trailing-use has diminished. (Tr: 84); and that. 
there would be grass: for 5 or.6 herds of. 1500: sheep each using t the drive-'. 
way, (Tr, 50).:, He. described the use being ’ made-of the. driveway: CBee. > 

183), that cattle. and, sheep use have not. been in conflict, (Tr: 185) that... 
the. proposed driveway, fromm the Divide: Well, to: i nuns at: the. 
head. of cattle year loves a capacity sifficient, care. fbn Greece held: is 
up for shipping: (Fr.186).; that the use of.the driveway. was so. light. 
that, trampling was no. problem | (Tr.-187) 3: that-the fence was so con-~. - 
structed that the possibility: of lightning traveling down the fence was’. 
very slim (Tr. 188) ; and that winter use. had been as hard on n the grass... 

6 In LaRie Vv... Udall, supra, fhe ‘canne quoted Safarik v: Udall, 304 Fr. 2a 944, 950 (D. Cc. 
Cir. 1962), ‘cert: denied: sub. nom. Hansen v, Udall, 871 U.S. 901. (1962), as follows: 

“It is obvious that the Secretary of. the Interior, in carrying out his functions in the «.. , 
administration. and- management of the. public: ‘lands; must: be: accorded: ‘a wide area ‘of - 


” . discretion: and it.is a:well-recognized::rule. that administrative ‘action= clack ae him. 
ney will not be, distur pee bk a Sout: Lecauake iti As! leatly: are i ae ae f ris 








. 360 " DECISIONS OF: ‘THE DEPARTMENT OF THE INTERIOR (72 LD. 


a way. could be even narrower and still handle the same’ number of cattle 
(Tr. 207-208). 


as trailing (Tr. 188). One cross examination he testified that the dene: a. 
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: that s SO few cattle’ were ‘driven over the driveway | that, crampling would 


not be a:problem ‘even onthe narrowed driveway, (Tr. 258) 5 ‘and, that : | | 


_ the. trailing was done before and after: the growing season. so ‘that 

= trampling was nota problem (Tr. 959). ~ Another livestock. operator. 

who has been closely connected with the use made of the driveway eos 
- from 1930 on pointed out that, as late as 1935, 60,000 sheep and 14,000 — 


cattle had tised the: driveway,’ and that'the present use was very. small, 


that the area left for. trailing : after the proposed, reduction would, be 
“amply adequate for all. the stock moved over-it at. present” (Tr. 267) 3 ; 
-. that he had observed. the-use of the driveway - for: years and that the - 

_ proposed width: would. be wide enough (Tr. 273) ;'and thata ‘driveway: nee 


~~ $00 or 400. yards wide would be: adequate for: ‘a band of 1 000 sheep : 


(Tr. 280). 
_Another operator. oh was. familiar with the.’ use. of the eee 


Le for 492. years and. had. used it. himself “for years said the: proposed: 
= driveway would be ample: for future use for: trailing» (Tr. 283-284). 
-The ‘uncontradicated evidence of the’ great ‘decline 1 in the use ‘of. ‘the Bs 


driveway and of the. small percentage ‘of the forage now used for = 


be trailing purposes. leads: only tothe conclusion that some reduction, and a 


- a:substantial: one;'in the area reserved for trailing must ‘be made. “In 
Absa s the. extent” Oe the pe qT ee agai ‘particularly . 
_ make available: about four tina the: average ‘aniouht of forage eaten 
__ by trailing livestock during the past: seven years.’ “'This excess, as the 


hearing examiner found, should provide: amargin' sufficient to take 


care of any: forage lost by. trampling. ° ‘In view of the greatly decreased — 
use of the driveway for trailing;: T cannot find that’: any difficulties will | 
arise from sheep andcattle using the narrower passages. “Theréfore, 


after careful:consideration of all the testimony and’ exhibits: ‘presented, 
-T have:concluded that the area ‘proposed by the manager for trailing 


“use is adequate for the ‘present ‘and: foreseeable: ‘demand and that: the : 
proposal should be put into effect as soomi as practicable. , oe 
| Accordingly," ee decision B appealed: from’ As: atirmod 2 as: s modified 4 
herein=: eras. wee ieee aoa Pees 
"Haney Re Nema 
? | Assistant Seoretary. 


7 Two: of appellants. who: testified said: that “they tratied 8, 000: shesp: and ‘about 1,000 
- -eattle, respectively, in 1962: (Tr. 67, 104).. The range manager gave the names of” all- 
those who used the driveway but. did. not state the numbers of livestock each user drove 
'- .(r,.188). Since only. 888. AUMs were used for tratming: purposes in 1962, the: other. 
trailing use must have been quite limited. ae 
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“Indian Tribes: Generally—Indian Lands: Generally-—Rules of "Practice 
States 


Hearings—School } Lands: oa of Land—School Lands: Paras a Zh 


Where the Navajo Tribe: of Indians has eos: against issuance ee a ie : a 
patent to the State of Utah under: the act of June 21, 1934, - to. numbered -.° 


- Sections which the State claims as having vested in it pursuant: to the grant . ? 
_ for school purposes. under its Enabling Act and the ‘Tribe. has requested. a. : 


. hearing alleging that 'the vesting of title in the State under the grant was __ cae 
precluded by occupancy. of the sections by Navajo Indians and that title is. eae 
* now in the Tribe pursuant to acts of Congress, a hearing will be ordered for 


tthe purpose of receiving evidence as to the full extent and nature of the 
oceupancy alleged. by the Tribe in order 'to make an informed and definitive 
determination of the question. as ‘to when, if ever, ns Hitle did vest in the State. 


ie APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


The Navajo Tribe of Indians has appealed to the Secretary of the fa 
| Interior from a decision by the Acting Director, Bureau of Land Man- > 
‘agement, dated September 23, 1960, which affirmed a Salt. Lake City 


land office decision of: February 3, 1959, dismissing the Tribe’s protest 


- against an application by the State of Utah, pursuant to the act of - 


. June 21, 1934, 48 Stat. 1185, 43 U.S.C. sec. 871a (1958), for patent as: - 
evidence of title to sections 16 of T. 40 ae R. 24 K., and T, 40., ‘R, 26. am 
E., S.L.B.M, Utah. 


The. State's patent application was filed on June 10, 1958, ‘By. oS ae 
‘decision of November.21, 1958, the land office held that title to thetwo. 


_ sections had vested: in. the State ‘pursuant to the grant of school lands. : 
in section 6 of the Utah Enabling Act of J uly 16, 1894, 28 Stat. 109, 


the vesting date being February 17, 1900, when plats of survey cover- | 


ing the townships were approved. The State was required to publish - 


a. notice of its application to allow persons having any claims to the _ e 


lands to file a protest or notice of such claims. Thereafter, on J anuary. = 
20, 1959, the Navajo Tribe filed a document, captioned “Complaint,” — 


| in the land office together with certain affidavits made by Indians‘to.. . 
-. gupport the contention made in the complaint that Indian occupancy : 
_. of the two sections for which the State had applied precluded title = 
from vesting in the State under its school lands grant. The Tribe re- .. 
pened that it be allowed: to prove its allegations and that a ceening se 


RLD.No9 





oe 362 _ DEOISIONS. OF THE. ‘DEPARTMENT. oF THE. INTERIOR. 1 ED 


ee “be. held. The land’ office manager. in- ihe. diestaign: of ‘February 3, 1959, 
. .. denied ‘the ‘Tribe’s application to contest the State’s title to the lend ©: ee 
~~ and dismissed: the “Complaint” as a protest for the stated reason that: 
~~ > ‘the land office records showed that the right to the Jands had vested in = 
the State upon survey. — - he | 
=. <* Jn its appeal to the Director, the Tribe’ paiseniod its seats for ao 
22 aS hearing, alleging that the manager’ s action in dismissing: the Tribe’s © 
-. Claim without a hearing amounted to a denial of due process. This | 
-- further request was denied by the Acting Director, who viewed the 
i, complaint and supporting affidavits as alleging occupancy of the land. 
--.. by Navajo Indians only until 1918. He held that, assuming the allega- 
-.-* ~ tions.of the complaint to be true with respect to occupancy of the land — 
~~. and that the State acquired no vested right during such occupancy, 
‘the State’s title attached, in the absence of any obstructions, in in 1918 


— when the Indians abandoned the sections in question. 


t 4 


“The two Bureau decisions thus give two different possible dates 


as to the vesting of the State’s title.. The act of June 21, 1934, supra, 

~.. \ requires ‘that patents issued thereunder “shall show the date. when — 
) title vested in the State and the extent to which the Jands are subject 
noe $6: prior ‘conditions, limitations, easements, or rights, if any.. In all 
- inquiries as to the character of the land for which patent is sought. 


the fact shall be determined as of the date when the State's title at- 


~ tached.” 
‘Therefore it is. essential that, before any patent may ‘issue to the 


ws State, the date when title rested in the State be determined. . 
“Since the two school sections in question were not surveyed when _ 
es Utah was admitted to the Union (January 4, 1896), title to the sec-* - 
_~. tions. vested in the State upon the acceptance of the surveys of the 
~ - “gections on May 1, 1900 (not February 17, 1900), unless some ‘factor 


“prevented the vesting on that date. 43 CFR 9299,3-2, The Tribe con- 


. tends basically that the vesting of title on May 1, 1900, was defeated 
“- “by the occupancy of the two sections on that date by individual Navajo 
~~ ~~ Indians. This occupancy, the Tribe asserts, barred the ‘State’s title 
from ever attaching even though the occupancy might have ceased at 


some time after May 1,1900. The reasoning behind the assertion is that _ 


~~. ‘gaction 6 of the Utah "Enabling Act, supra, excluded from the school 

_ > grant to the future State “any sections or any parts thereof [which] 

have been sold or otherwise disposed of by or under the authority of | 

any: Act of Congress.” The Tribe claims that the occupancy of the - 

\' ’* two sections by the individual Navajos made them “otherwise disposed 
Si of” end therefore forever excluded from the grant 


33 Wie geet 
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oe The Tribe | asserts as a subsidiary - or cisruativec Gants cha . * boat 
rs section 3 of the Utah Enabling Act, 28 Stat. 108, the proposed State. 
agreed. to * * * “forever disclaim all right and title * * * toalllands... ° * 


#8 *owned or. held by any Indian or Indian tribes” and that the two. ° 


sections in question, being occupied by individual Navaj os, fell within , > . 


the disclaimer. 


The State answers that to prevent the State’ S. grant from: atGiching ; ee 
on May 1, 1900, the individual Indian occupancy on that date must -. 


have met ‘the requirements of individual Indian occupancy held by 


: - the Supreme Court in Cramer v. United States, 261 U.S.219 (9th Cir, © 
~ 1923), to defeat the vesting of a railroad land grant and by the De. 
partment in Schumacher v. State of Washington, 88 L.D. 454.(1905),-.- 


_ to defeat the vesting of a State school land grant. In Cramer, the 


Indian occupants had lived on the lands with their parents from a date a 


prior to the railroad grant and had. resided there continuously since; 


they had fenced the lands, had irrigated and cultivated portions of © : . 
_~ the lands, had constructed and maintained houses and outbuildings on. 


the land, and had resided upon and improved the land for the purpose : 


of alone themselves a home. In Schumacher, the details of occu--.. 


pancy were not given but the occupancy appeared to be of the general | 


nature of that in Cramer. The State contends that the nomadic type - . .” 
of occupancy by individual Indians claimed by the Tribe and described 
-. in the affidavits submitted by the Tribe falls far short of the occupancy petite 
involved in Cramer and Schumacher and therefore did not prevent 2 — 
Utah’s grant from attaching on May 1, 1900, either under the exclus. no 


sion in section 6 or the disclaimer in section 3 of theenabling act. 
| The State further asserts that even if the individual Navajo OC- 
_cupancy. did prevent the State’s title from vesting on that. date,’ ‘the 


grant to the State was simply held in abeyance, to attach as SOON. as. |...” 


. the occupancy ceased. The State contends that. the occupancy. did’ 


cease around 1918, as the Acting Director ‘held, or at: some other time = | 


. subsequent to May 1, 1900, so that the State’ 8 ‘title has vested in any 
event. 
‘The Tribe replies that. in ideierininin’ the stendard of individual: 


occupancy which will prevent the vesting of a State’s title the habits. oe 
and customs of the Indians involved must be considered, that the... 


Navajos were herdsmen and foragers for food from wild sources who. ~ 


~ moved about from location to location rather than. farmers or inhab- : : ; 
_ Itants of villages who remained. in one location. The Tribe asserts ee 
- nonetheless that the individual Navajos on whose ea ea it relies, beer 


et oe “ae Pages nae x2 eerie i ae 
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Ce “always, returned to > the two ‘tracts: in: question, looking 1 upon ‘éhem as ys 


-.) their homes. The Tribe concludes that this. occupancy Satishies the. 


a principles of Cramer and Schumacher. ee age 
_... The. Tribe further contends, without. conicading, that if occupancy oe 
ee after May 1, 1900, is material, such occupancy has: continued without -. 
a interruption feom that date to the present time. Therefore, even if 
+ -the State’s argument is assumed—that the individual occupancy on | 
oS May 1,.1900, did not, forever foreclose the vesting of the State’s title - 
but, nisrely held it in abeyance, until the occupancy ceased—the Tribe __ 
-. contends that, title has 1 never vested because the occupancy has never | 
ceased. 


- In any event, the Tribe asserts, the occupancy had not. eacea when 


wis 20 March 1, 1933, the area: encompassing the lands in ‘question was — 
os withdrawn by the get of that date, 47 Stat. 1418, “for the benefit’ of the 
Ae ‘Navajo: and such other Indians as the. Secretary of the Interior may _ 


-.. “see fit to settle thereon” or on September 2, 1958, when the act of that. 


| date, 72 Stat. 1686, 1687, declared that all public lands within the — | 


- boundaries of certain areas which had been added to the Navajo reser- 


a vation, including the area added by the 1933 act; were “to be held in 

» trust for the benefit of the Navajo Tribe of Tadans. v ve 

~The State rejoins that the 1933 act applied only to “vacant, u- 
-.. reserved, and undisposed of public lands” and that the declaration 


7 “made by the 1958 act was “subject to valid, existing rights.” The 


> States argues that if the two sections were occupied. by individual 
_. ~ Indians on March 1, 1933, ‘they were not “vacant, unreserved, and 
es undisposed of public lands ” Likewise, the. individual occupancy 


ie rights were “valid, existing rights” which were saved from the opera-. 


. : - tion of the 1958 act.. In other words, the State contends, the Tribe 
= cannot have it both ways; it cannot avail itself of the individual occu- 
ise pancy rights and at the same time interpose them as a bar.to the vesting 


of the State’s title. _ 
- This summary of the basic contentions of the Tribe and of the sae 


ore discloses a series of factual and. legal issues. However, whether all _ | 


S the issues need resolution. depends upon the answer to be giventoeach © 


>. issue as it arises in progression. The first issue presented is a legal one, 
ee whether individual Indian occupancy of a lesser degree than that in- 
-. volved in the Cramer-and ‘Schumacher cases, supra, will prevent the — 
ee vesting of: the State’s title on the date when it would otherwise-vest,in 
Maes ~ this case, May 1, 1900. The Tribe appears to concede that if the ~— 
pe Gramer-Schimashar type of occupancy is: required, it has no case be- 
. os coneededty, the individual poeupeney. bach ie the Tribe to. 
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= have: bean’ i in existence on. n May 1, 1900, does not Pree: that standard. ia es 

_. If, however, the Tribe is correct. that the proper standard of occupancy.  “ - 
is to. be determined in light of the habits and customs of the particular - 
Indians involved, then a factual issue is presented as to whether the 0. 
standard. sO determined was met on: May 1, 1900. This is a ae Pe 


issue. : 
“A careful: reading of the Cramer decision, supra, does not alee as 
an attempt by the court to define the full extent of individual Indian: — 


- occupancy which would defeat the vesting of a grant such as the grant. a 
with which we are concerned.. The setting of. limits 1 is to. be implied = 


only from the following s statements of the court: 


“It is urged that the occupancy: of land by individual Indians ¢ does not come Be 
' within the exceptive provision of the grant.* Sieeeee 
_* * * Unquestionably it has been the policy of the Federal Government from 2 

the beginning to respect the Indian right of occupancy, which could only pe 
interfered with or determined by the United States. * * * It is ‘true that this 
policy. has had in view the original nomadic tribal occupancy, but it is likewise 
true that in its essential ‘spirit it applies to individual Indian occupancy as well; 


and the reasons for maintaining ‘it in the latter case would seem to be no less: . : ; 
cogent, since such occupancy being of a fixed character lends. support to another . pts 
well understood policy, namely, that of inducing the Indian to forsake his. wander- a. 


. ing habits and adopt those of civilized Hite, oe ie 2 Oe 7 


The action, of these. individual Indians in: abandoning their nomadic habits - wie es 
and attaching’ themselves to a definite locality, reclaiming, cultivating and im- © 7 
proving the soil and establishing fixed homes thereon was in harmony with the 


- well understood desire of the- Government which we ‘have mentioned. To hold: 
that by so doing they acquired nO possessory rights to which the. Government 


would accord protection, would be contrary to the whole spirit ‘of the. tradi- ee | 


tional American: policy toward these novendeny wAkGs of the nation. (Pp. 226, . 
227, 228-29.) re 


It is possible to ead in these statements, as the State donkénds. the ; 
intent of the court that only individual Indien occupancy of a fixed’. a 


settlement.nature will have an exceptive effect. However, such intent: 


is not so clearly evident as to preclude the argument of the Tribe that. Oy 


-a lesser degree of occupancy may also have an exceptive effect.. 4 
‘We do not, however, believe that the issue should be resolved at’ this 


time in the abstract: We believe that it is of primary importance: tor 


establish first the factual situation. The overriding consideration for 
. this is that most. of the witnesses upon whom the Tribe must rely to. 


1That is; the provision of the railroad grant act which, like the Utah Enabling Act, 


excepted from the grant to the railroad lands “reserved * * * or otherwise disposed of."°° | 
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ae ee establish the Fanti oF “occupancy. aroun May t: 1900, are. of advan filed: 


oe years. : If we ‘were to. agree with the State that the occupancy alleged os 


“ae by the ‘Tribe, if proved, would not be sufficient to defeat the vesting -. 
> of ‘the State's title on May 1, 1900, and litigation were instituted by 
“the Tribe to reverse that determination, ¢ in all probability it would be . 
two or three years before a final decision could be reached. Ifthe Tribe 


_- were successful, a hearing. would then have to be held but by that time 


~-a.loss of witnesses would be a definite probability. The preservation 
of testimony therefore is of the utmost importance... | 
‘Moreover, the resolution of legal principles in areas which have not | 


been: clearly staked out is better done with full knowledge of the facts | 


7 “involved. — 
Accordingly, the case , will be remanded for a hearing as to th facts 


oor occupancy on May 1, 1900, of the two sections in question by indi- 


. ° vidual members of the N avajo Tribe. Whatever evidence is available 

should be presented to show the full extent and nature of the occu- 
saan pancy, including such matters as the extent of improvements. placed 
~-» on the land in the form.of hogans, corrals, fences, etc., the extent of | 


~~ actual residence and the extent of grazing or cultivation, Tobe mean- 


a “ingfal, residence and improvements on, and usage of, the land should | 
“+. be related to. residence, improvements, aad usage by t the same occupants 


on other lands. For example, it would be significant that an Indian 
_ used, one of the sections for a summer camp only, having his principal 
. residence and conducting his grazing principally on other lands. Ex-’ 
tent of residence on and. usage of the school sections by Indians of ~ 


Os ~ other tribes or by non-Indians would also be material to show - 


nature and extent of the occupancy by the Navajo. . 
- Although the Tribe’s case rests primarily on proving individual ; 


“occupancy on May 1, 1900, it may become essential, as noted earlier, 


-- ‘to determine. whether such occupancy continued. thereafter: up to the 
present time. Evidence therefore should be submitted as to all occu- ~ 


-.. pancy subsequent to May 1, 1900, showing who all the occupants were 

-. = ‘and their relationship to the occupants on May 1, 1900.° In other - 

-.-.). swords, so long as a hearing is to be held, all the facts pertaining to 
occupancy which may be relevant should be developed. 


The hearing will be conducted in accordance with the scwiann: 


- - of 43 CFR, Subpart 1852, applicable to a private contest except that 
~. the hearing examiner shall make only a recommended decision to the. 


= is Director, ‘Bureau of Land Management, as provided in 48 CFR 
- 1852.8-8(c). The burden of proof will’be on the Tribe. Adminis- we 


i: “UNITED STATES: v. INDEPENDENT QUICK SILVER 00. re aS 


_ September 21, 1965 


: tative. Proeadie Act, sec. %, 60 Stat. ot (1946), 5 US: C sec, 1006 


-. (1958); State of U take Pleasant Valley Coal Congo, Intervener. ve 
_ ~Braffet, 49 L.D. 212 (1992). ae 

-. Therefore, pursuant to the: authority delented to the Solicitor oe 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 FR. ageas 
the decision of the Acting Director is set aside and the case is remanded 
for the conduct of a ne as poy in this decision. ' ~ 


Frank J. | Bagex,’ 


Solicitor. 7 
‘UNITED STATES eee 
Wee ae ee 
INDEPENDENT Quick SILVER COMPANY : 
A-30838 Decided iSepicmnbes 21, 1965 


Administrative Procedure Act: Hearing Examiners—Mining Claims: Hear- is 
" ings—Rules of Practice: Hearings—Surface Resources Act: Hearings _ 
There is-no basis for ruling that. a hearing examiner in a proceeding to deter- = ES 
“mine surface rights to mining claims under the act of July 23, 1955, was. 
‘personally prejudiced against the mining claimant and that the: ‘claimant. 


‘was denied any rights, where.a motion for a change of examiner filed under 


section 7 of the Administrative Procedure Act was not timely. filed and the’ 
accompanying affidavit alleging bias simply asserted that the examiner had. 


~ never decided a case in favor of mining claimants in Oregon, since such an 


~ assertion is insufficient to show bias by the examiner against the ‘particular a 
claimant, and further where there is nothing: in, the record showing any . 


evidence of pias or prejudice. by the examiner, 


"Mining Claims: Discovery—Mining Claims: Surface Uses—Surface Re- ae 


sources Act: Generally —. 


In a. proceeding under section 5(c} of the act of J uly 23, 1955, to determine a 
the. Tights of a2 mining claimant to the surface resources of hig claims in a 
- order to prevent the claim from: being held subjected to the. terms and limita-. .. 
tions of section 4 of that act, it must.be found that there was a. discovery of = 
valuable mineral deposits within the claims at the date of the act and that. . 
the claim is still valuable for the mineral deposits; after the Government ... 
. presents evidence'to show. prima facie that, there has: been: no. discovery,the 
burden of proof shifts to. the claimant to show by a ‘preponderance of the ~. a 
evidence that there has been a discovery, and that the claims are valuable ne 


. for the mineral deposits. 


Mining Claims: Discovery—Mining Claims: Location : sp feeds 
~ Not only must a mining claimant properly mark mining claims on the ground 


to have a valid location, but the claimant. also bears. the responsibility of | 
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‘maintaining Fn cies for mining claims: and issovery polite within them ~ 


so that when the Government raises a question affecting. title to the Claims, ° aS 


_ its: ‘examiners. may be able. to seat and” examine the claims and cleeorety ie ; 
“points. a ee By a 


Ming ‘Claims: Diner ee Claims: Surface Uses—Surface ‘Re- : oF 


sources Act: Generally 
“When in-a proceeding under séction. 5 (e) of ins: ‘act of. J uly 23, 1955, the Gov- 
; -o opuaieut establishes a prima facie right to the surface resources of mining 
_ claims located for. cinnabar by evidence that Government examiners, found - 


no cinnabar in any of the workings that. could be examined and sampled SO. 


~~ far as the examiners could ascertain from advice by the mining’ claimant’s 
representatives and from their inspection of the claims" hampered by in- 

. sufficient markings of the claims, evidence by the claimant was insuflicient to | 
~ sustain its burden of proving with a preponderance of the evidence a dis- 

: covery on each claim where it simply showed that conditions might be favor- 
-. , able for the formation of cinnabar, and that some cinnabar ore was found 
* “in the past; but which primarily shows that further exploration and develop- 


“ment of the claimy to-establish the locus of ore-carrying veins has been recom- ee 


- mended py claimant’s mining engineer consultants, and there is no probative — 
evidence establishing the existence of. ore bodies of sufficient value that 
ae sould guseity an expectation that a profitable mine might be developed: 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


‘The Independent Quick Silver. Company has. appealed to ‘the Sec. . 
2 oetaty: of the Interior from a decision by the Chief, Office of Appeals. : 
and Hearings, Bureau of Land Management, dated June 23, 1964, | 
which affirmed a decision by a hearing examiner, dated February 6, 


1963, insofar as it held that 21 lode mining claims held by the company — | : | 


. were subject to the surface restrictions and limitations provided by | 
“section 4 of the act of July 28, 1955, 69 Stat. 367, 30 U.S.C. § 612 — 
eof 1964), but which reversed ie. hearing examiner’s finding that one . 
claim, the Bonanza, was not subject to such provision of the act. 
. ‘The mining claims are situated in sections 17, 19, 20 and 21, T. 14 S., 
R. 20 E., W.M., Oregon, within the Ochoco National Forest in Cross sa 
ne County. In neoonianee with section 5 of the act of. July 23, 1955, 
"69 Stat. 869, 30 U.S.C. § 613 (1964), providing a means by which sur- 
face rights in mining claims can be determined as between the United © 


SS States and mining claimants, the manager of the Portland land. office, _- 


cote the request of the United States Forest Service, Department of . 
. ‘Agriculture, published’ a notice including the Bpeve: described lands. 





1The,21 claims, * “other than the oe are listed in the ee toe as follows: 


~ Happy Chance, Prospect, Crystal, Pioneer, Ruby, Grub Stake, Zero, Good Luck, New Era, — 


Lost. Claim, Green Back, Columbia, Hastern Star, Cosmopolitan, Ericeee Commodore, ; 
_ Aetna, Ajax, Aztex, Cornucopia, and Jewell lode mining claims. 


ae = : “UNITED STATES’ De INDEPENDENT. QUICK SILVER co. i 869. 
on , | “September 21, 1965 oe 


oe) Within ‘thé: ‘required tims: ‘the appellant. ‘filed a yoritied sintoment ae 
oo ‘Betting forth certain information regarding the. claims. oe 
- A notice of the hearing to be held on charges brought by the Forest wo 


SG Service through the Bureau of Land Management was issued by -~ 
hearing examiner Graydon E. Holt on February 14, 1962. It stated: 


| ‘that the Forest pees would offer evidence at, the hearing to y Drove: par | 


3 that: 


- (a). Sufficient. tnerala have not been found within the limits of the claims to ae 
constitute a discovery of a valuable mineral deposit. - 
(b) The boundaries of the claims are not distinctly marked on 1 the’ ground. 
After the. hearing the hearing examiner sustained the first, charge, . 
i ruling that there was not a discovery on the. claims, except as to the 
Bonanza claim. As. to the second charge, he stated, “although the. 


claimant’s evidence showed that there are two known corner posts for. * 


the 22 claims, they are insufficient to distinctly identify the claims on . 


Beet ground.” However, it is not clear what. significance, if any, he 
- gave to the second charge because, in ruling that there was a discovery Spe: 
within the Bonanza claim, he stated that since the vein crossing the . 


claim passed through the side lines of the claim instead of the end — 
lines, thus making the side lines the end lines, it was necessary for the — 
claimant to remonument the claim corners so that the original end 


~. lines would be brought 1 in so as to run 300 feet on each side of the vein... 
Thus, apparently, in spite of any defect in the markings on the...” 


ground, he did not consider it sufficient. to affect the validity of the 3 
claim insofar as he determined it to be valid. 7 


‘The Division of Appeals reversed the hearing examiner’s deision or ee 


on the finding of a discovery within the. Bonanza claim but stated — 


that it was unnecessary to consider the second charge since it found. ‘ 


- there was no discovery within any of the claims. | 
Before considering issues. raised by those two charges other j issues. 


raised. by appellant will be considered. Appellant contends that the | : 


hearing violated due process of law because the hearing examiner had 


prejudged the case against it and was biased. This contention was. Z ie 
first raised in a letter dated five days before the hearing was held in’ _ ie : 


_ which the claimant made a motion for a change of hearing examiner. © 
- In support of the motion an affidavit sworn to by the president, of the - 


“4 claimant company stated that: hearing examiner Holt “has never. de- Aya 


2A claim can not extend more than. 300 feet on each side of the. middle of the vein at. 


the surface. See United Statea v. Alaska bah a Gold Mining: 00., T1 LD. 273. ce. 


> 214-372 0.- 66-2 
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oe cided a mining case in favor of mining ‘eladzhanis with respect to the 
2. \ question of. sufficiency. ‘of mineral. discovery: in any case involving 
Oregon lands. .-That the members of my company are not. agreed and - 
feel that they can not havea fair and an partial trial of their case be- _ 
fore Graydon Holt, Hearing Examiner.” ~ The motion also stated that. 

’ the Claimant proposed to prove: the examiner’s pre] judicé by the exam- 


i : iner’s own testimony. At the hearing, claimant’s attorney called -hear- 
~ ing examiner Holt totestify regarding the motion and affidavit, but the 


eS examiner refused. Appellant contends that the record shows that had | 
- Holt testified he would have testified that he had prejudged the case, 
ae and that his refusal to do so is a “tacit admission” of the truthfulness. 
-. of the charge. It asserts that a, tribunal “who. has made up his mind set 
im advance and pre-judged a case is prejudiced within the meaning of 
-... the' Administrative Procedure Act * * * [sec. 7, 60 Stat. 241 we) ‘ 
, 8 U.S:C. § 1006 (1964) ].” fel 


The appellant reads much between the lines of the colloquy psewean 


Shas the examiner and the claimant’s attorney at the hearing, William B. . 


Murray. This colloquy 1 is set. forth below.® 


Se BAD: 


” 8 The testimony begins with: the examiner's response to the claimant’s request to call ~ 


'~ him to testify : 


“Hearing Examiner Hott: Your eeqtitet to call the Hearing Examiner. is. denied. 
“The motion was not timely filed. So, Tam afraid I will have to deny the motion, 


22. Mr MURRAY: Then, we make the offer of proof to prove that had Graydon Holt, 
; the Hearing Examiner, testified, that he would have admitted that he had pre-judged 
the case and, therefore was prejudiced. ; “ ; 

. Hearing Examiner Hout: Very. well. Is there anything further? 
Mr. ‘Murray: Is the: ‘offer of proof denied, too? The record should show that. 
. | -Hearing Examiner ‘Hott; Well, I am not going to comment on the offer ‘of pro 
“ You have made your offer of proof, ae 
Mr.. MURRAY: Yes. ~~ 
. Hearing BPxaminer Hott: And it is a inatter of record. 
Mr. Murray: Yes.” . (Tr. 3-4.) © 


| Blowevery what the appellant seems to read tween these lines is 


es fiction. The fact that the examiner refused to testify does not com- 


ae pel the conclusion which appellant draws that his testimony would © 
shave shown he was biased and had prejudged the case. Although the 


_» examiner could have made a, statement denying the charge, if he had - 


<3 desired, his refusal to testify and his denial of the motion served the 


~ "game purpose. Indeed, it was not incumbent upon the examiner to 


miake any rulings or comments upon claimant’s purported offer of 


: proof. The Supreme Court has indicated that it is unnecessary for: | 
an administrative official to make a tne of a charge of even 


aes 
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re the same: case.. "United States v. organ, 313 U. s. ‘409 5 sit} 4 “The a 


~ Court emphasized’ at 421 that, although administrative officials, may - 
have an underlying. philosophy. in approaching a specific case, they 


cs ghould’be assumed ‘to be men of conscience and intellectual discipline, 


capable of judging a particular controversy fairly on the basis of its. - 
_ own circumstances. It-also emphasized at 422 that the administrative. 


é official should never have been subjected to an inquiry into his disre- — : 
garding a memorandum from a subordinate because the proceeding © — 


_ had the quality of a judicial proceeding and that, as a judge. cannot | 
~ be subjected to a probing of his mental processes, “so the integrity of 


the administrative process must be equally respected. ” Likewise, in aoe y 


the present case, we do not believe that the hearing’ examiner should - | 

have been subjected to. any probing of his underlying: philosophy 
regarding mining cases or any : reasons for any pee decisions. he 
may have made. . : ean 


_ Nevertheless, appellant. contends that there was pre] judice and. not ee 


an impartial hearing as guaranteed by section 7 (a) of the Adminis- 


trative Procedure Act, supra. The relevant provision of this section fe 


jis as follows: 


ee 8 » The functions of: all presiding officers and of officers participating | ins ‘ ey 


decisions | in conformity with section: 8 [5. U.S.C. § 1007 (1964) ] shall. be con- 


ducted i in an impartial manner, Any such officer may at any time withdraw it.” cee 
he deems himself. disqualified ; and, upon : the filing in good faith of a timely and “ee 


sufficient affidavit of personal bias or disqualification of any such - officer, the 
agency shall determine the matter as a part of the record and’ decision in the case. : 


» Tt is apparent that since examiner Holt did. not withdraw: from the 
hearing in accordance with this provision, he did not’ deem himself. ne 


disqualified for any reason, including personal bias or prejudice. 
The provision quoted requires an agency to determine i issues raised 
of personal bias or disqualification of a hearing examiner #f there is a 


“timely and sufficient” affidavit. ‘The words “timely” and. “sufficient” | : 
_are not defined in the act, but have been described as words in.“coni-.. 


-- mon use in the law” which must take their meanings from the general. __ 
law and adjudicated cases. Long Beach Federal Sav, and Loan Ass'n 
4In this ease, the Secretary of. Agriculture was acting as an administrative tribunal in 


determining rates under an act.requiring a full hearing of facts relevant to the rate deter- : 
minations. He made a written denial after being charged as biased following: a letter he 


wrote criticizing a court decision in the rate-fixing proceeding. There are obvious factual '.° : 


differences between the Morgan case and the present case; however, the discussion of the: : 


'.":eourt eomparing an administrative official and a judge in a court of law is relevant to: this 


' @ase perhaps-even more so; since the’ hearing examiner. here is clearly ecung in a quasi- 
_ _ Judicial function. » ; : 
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. Pe Federal: Home Doan Bank Ba, 189 F. ‘Supp. 589, 611. (SD. “Cal. _ : S 


o> 1960), reversed. on grounds not challenging the discussion: regarding 

- -. these words, Federal Home Loan Bank Bd. v. Long Beach Federal 
"OS Sav. and LoaiAse'n, 295 F. 2d 403 (9th Cir. 1961). The examiner » 
pulled that; the affidavit and motion were not timely | filed. The appel- 
oo dant alleges that the motion was made as soon as it was known that 


Holt. was to be the hearing examiner, and it could not have done so 
“any sooner. ‘The Forest Service denies this allegation, pointing out ae 


ae that the contestee by a letter of March 8, 1962 (more than five months 


before: the hearing), had requested a ‘postponement of the hearing as 
first: scheduled and: that the letter was addressed to Holt,: that. the 


ae notice of rescheduling was dated August 21, 1962, by Holt, but the 


“motion was not mailed by: contestee ‘antil its letter Gated September 


Voor 6, 1962, five days before the hearings started. 
ee “What : may be timely in one circumstance may not be i in another, for S46 

-.. “timely” has ben defined as being “at the first reasonable opportunity © 
-.- after discovery of the facts tending to show disqualification * * * in 


~ time to avoid useless costs” and even “after commencement of trial or | 


other proceeding when facts upon which the affidavit is based were 


-. not known prior thereto.” Zong Beach Federal Sav. and Loan Ass'n ~ 
- \v. Federal Home Loan Bank Bd., supra, at 611. The. facts stated. by 
Lhe “appellant as to its’ knowledge that Holt was to be the examiner are _ 

“ controverted by the ‘record. No other facts have been presented: 


Therefore under the above criteria, the delay was unreasonable and 


thus it does not appear that its motion was made timely. Therefore, - a 
por the examiner’s denial of the motion was proper for that. reason. 


“Also, it appears that a discussion of the sufficiency of the motion © 


i ‘< should be made to clarify this issue. “Sufficient” has been described — ; 


as meaning “allegations of fact as distinguished from conclusions. 


: a And the facts must be such that, taken to be true as stated, they would 
--s.be sufficient to. convince an anbiased, unprejudiced, and disinterested : 
mind.” Long Beach Federal Sav. and Loan Ass'n v. Federal Home 


Loan Bank Bd., supra, at 612. ‘The only alleged facts stated in the , 


. ~ affidavit are that the hearing examiner had never decided a mining — 


ease in favor of mining claimants as to Oregon lands. The Forest _ 


aS Service denies the truthfulness of this allegation, In any event, the 
statement is by itself insufficient to show prejudice or bias against 
appellant. Even were the allegation to be true, there would have to 


be some. showing that: the previous decisions made by the hearing 


. €Xaminer were erroneous and not supported by the facts or law or that 
: his rulings: in those cases were arbitrary. and unreasonable and. not 
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a within the bounds. i in which reasonable men. ‘might. differ, pe that 

- there was some more tangible relationship between the examiner’s 
past rulings and his role involving the claimant. . The Supreme Cott 
~ has specifically. held that-an examiner was ‘not disqualified to preside . 
. ‘at a second. hearing to receive evidence which he had refused to receive”. 
- at the first hearing and which was held by ‘a court to have been im- 


aa properly excluded, merely because of a feeling that he might not be 
impartial’ because of his earlier participation. NEBB v. Donnelly 


- Garment Co., 330 U.S. 219 (1947). See also to the same effect, Pang- 
burn v. OA Ba, 311 F. 2d 349 (1st. Cir. 1962). Those cases are cer-. 
tainly much stronger cases. to Support an ci sue of bias: than the | 


_, present case. 


_ Even though it is not necessary to make any Fcehee detgonination 
~~ in this matter since we conclude that. the affidavit was neither. timely. 
nor sufficient, it is apparent. from reviewing the entire record in this” 

- case that there is nothing which would warrant any finding that the, 


ae hearing examiner: was prejudiced or biased fee the claimant in. : a 


his conduct of the hearing. 


ee ~ Appellant contends as a corollary to this éontention ropendine bias ; 2 = 
~ and prejudice that the decision below erred in holding that the hear-. 


ing was-not a denial of “due process”.and “equal protection” and. did. 
not represent a “taking without. just compensation.” In.addition to 
saying that it was forced to stand trial before a hearing examiner who ~ 


had prejudged the case, it also states that trial before. one who sits im 


judgment and who also brings the charges i is a travesty of our system. ° 
of laws, and that the combination of judge and prosecutor in the one 
bringing the charges is contrary to all precepts of Anglo-American . 
_ jurisprudence. Appellant’s contention is premised on the allegation. 


_ that the examiner brought, the charges against the. claims. © ‘This is. 


_ completely specious. It was not the examiner, wlio. brought. the 
charges against the mining claims. - It was the Forest Service. This - 
is clear from the notice: of the hearing which stated that the charges « 
were asserted by the Forest Service. The fact that the hearing ex: 
_. aminer issued this. notice did not place him in the role of being the. 
prosecutor or party making the charges... 

_ Appellant further contends that due process has been dolnted be. 
-eause the first charge in the complaint, that “sufficient minerals have 


not been found within the limits of the claims to constitute a. discovery a 


of a.valuable mineral deposit,” was inadequate to support the decision. 
tt contends that this charge presents. an issue as to. whether or not there. x 
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oe ‘wae a discovery within’ the. pater boundaries: of the 29 claims but not 
--as to whether there has been: a, discovery on. each of the claims. "Other 
“wise, it argues, the charge should have read that. there were not suf- _ 
. ” fieient minerals within the limits of “each claim, or the limits of any | 


- elaim.” - The Forest Service contends that the appellant is merely i m+ 


i *. dulging in a play on. words by this argument and that it knew 
what, the’ charges were as evidenced by the case it put on. 








Lo: 


A notice in such an administrative proceeding as -was conducted ci 


oe oe is. adequate if it reasonably apprises the party of. the i issues In 
.* eontroversy and there is no showing that a party was misled. United 
>) States v. Pearl Clarke. et al., 70 1.D. 455, 456 (1963), and cases cited 
A ee therein. As that decision points out, if a party has any uncertainty as 
. -.: .to.the scope of the issues raised by the notice, it can move for a pre- -. 
“hearing conference to resolve any questions (see 43 CFR 1852.3-1, 
a formerly 43 CFR 221.69). The provisions of the mining laws per-. 
_. . taining to lode claims expressly state that no location of a mining 
~-"-¢laim shall be made until the “discovery of the vein or lode withinthe’ 
limits: of the claim located.” Rev. Stat. § 2320 (1875), 30 U.S.C. $23 
“~~ (1964). Anyone familiar with the mining laws realizes that as to 
.~ both lode and placer mining claims there must be.a discovery of a | 
< valuable: mineral deposit within the limits of each claim and that a_ 


discovery on one claim does not inure to the benefit of an adjoining | 


aim. United States v. Henrikson, 10 LD. 212, 215 (1963), afd. Hen- 
_..géhsonv. Udall, 229 F. Supp. 510 (D. Cal. 1964), appeal pending. Ap- | 


ae pellant’s attorney is am experienced attorney in mining cases and it is. 


. extremely doubtful that one of his acumen misunderstood the charge. 


_. He asserts that the Forest Service did not present evidence showing _ 
a Jack of discovery on each claim. Yet, he also seems to argue that - 
_--. adiscovery on any one of the claims prevents the rest of the claims from 

being subjected to the limitations of section 4 of the. act of July 23,. 


1955, supra. He contends that it is unnecessary to discriminate as to 
particular evidence received as exhibits in the hearing in relating 


‘them to a particular claim. Thus, he considers the mere submission. | 
of records of appellant company: containing assay reports, drill hole 


~ logs, certain maps purporting to show the location of ore bodies and 


ae possible t to show a ‘discovery on as many of the claims as 6 possible and 


- other such information to be sufficient without their specific applica- 
- bility to a given claim being shown. ‘Nevertheless, despite these con- © - 
- .tentions, after reviewing the record made at the hearing it is apparent of 
that: appellant’s attorney attempted to produce as much evidence. as 
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te that the eine to relate some of the ence toa nacticalay claim eas 


~~ because of the inability.of the witnesses to lay a proper foundation to o ts 


show their relevance to a given claim. We must conclude that the. ~ 


record fails to show ‘that the. appellant was misled by the first charge. 
With respect to the second charge, appellant contends that the deci-. 

_ sions are not in accordance with the hearing examiner’s findings. It 

. states that the examiner adopted its requested findings 1 and 2 listing 


the names. of the claims with their. recordation information, and a - - Pa 


statement that its Exhibit “G”, a map of the claims, properly showed. 
the boundaries of the claims. The Forest Service disputes these asser-. 


tions and contends that there is no evidence in the case that, the claims: | 
were ever properly marked on the ground. Tt adds that, even if they .— 
‘had been, it was the. duty of the mining claimant to preserve the mark- 
_ ‘ings; otherwise, no decision could ever be made as to the exact place * ae 
where the government has surface management rights and where it. 


does not.. Appellant contends that the boundaries of each élaim had: 


“been marked and that once this has been done and the claims perfected are 
by discovery they cannot be lost for. failure of the claimant to keep»: . 


the claims marked distinctly on. the ground because it is impossible’. 
to maintain markers as they can be destroyed by claim j jumpers. 


The requirement for marking claims is contained in Rev. Stat... . : ee 
- $2824 (1875), 30 U. S.C. § 28 (1964), which provides that the “loca-' . 


tion [ofa claim] must be distinctly marked on the ground so that its ~ | 


boundaries can be readily traced.” This statute also requires that‘the 7 
records of mining claims shall. include a “description of the claim or a eee 


- claims located by reference to some natural object or permanent monu- 


ment as will-identify the claim.” Most of the discussion of. these ~ | 


requirements has come in cases: involving. controversies between two 


conflicting mining claimants rather than in.cases involving the United Be 
States. In cases of the former type, it has been held that claims ae 


. which have not been marked on the ground are invalid regardless of — 
the fact that descriptions in recorded locations notices may have.been. 
adequate. Vevelstad v. Flynn, 230 F; 24 695 (9th Cir. 1956), cert. 


denied, 352 U.S. 827. This rule would appear to be even more apt. 
where ‘the controversy is between the United States and a claimant 
rather than between conflicting claimants. However, where: there ~ ae 

_ are conflicting claimants, it has.also been held that if it is proved that ~~~ 


‘the claims were once marked upon the ground the fact that after a. 


7 lapse of time the markings may have become obliterated or destroyed ; Ee ee 
through no fault the locator does not divest him of his night. of ecueeT 
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s ‘ posoueton to the Gaim so that nema may gain “rights ig: locatiiig Le 
~s : Same area, -Sée the instructions approved i in Walton v. Wild Goose ie 
Mining & Trading Co; 123 Fed. 209,217, 218 (9th Cir. 1908),-cert.:- _ 


oe denied, 194 U.S. 631 (1904) : ; also see Lamned v. Dawson, 90 F. Supp. ° a 


a 14 (D.. Alaska 1950). In these ‘cases there is the underlying: factor’ ~ 


- - that one person may be permitted to benefit from someone else’s labors’ 
esos = ind: that this should not be sanctioned where the first corte 1s not: re 
os at fault. ae 


Where the conflict is bine: the United States aa a cininiaat: the . 


. underlying factors are different because the question of possessory 
_.. rights of. the claimant is dependent completely upon his compliance 


- with statutory requirements and this necessitates a determination by _ 


-. ° this Department as to whether they have been met. In the record of |. ~ 

 . this case there is insufficient evidence to show whether or not the 

ae claims here were ever properly marked. There is evidence to show. 
that at the time the Forest Service examiners visited the claims there 

o were inadequate markings to ‘identify the claims properly... Even if | 

Wwe assume that the claims were once properly marked, there remains » 
the. problem of how. the Government may ascertain whether the. 
=e requirements of the statute have been satisfied.as to each claim if the 


- boundaries of the claims cannot be readily established: In a dispute 


Ss oS between’ the Government and mineral locators as to the positioning — 


of a claim or claims, it has been held that the locators must bear the - . 
burden of showing that the claims are in fact positioned as they assert 


~-rather than as asserted by the Government. United States v. Willard 


. Christensen et al., A-27549 (May 14, 1958). Also, as the decision 
: below pointed. out, the locators of a dain have a duty to keep discov- 


a ery points open on claims so that they might be inspected by Govern- 
-- ment examiners when there must be a determination as to’ compliance: - 
.. Swith the statutes. United States v. ‘Spar Mining Company et al., A— 
“98786 (July 30, 1962). In considering whether a mining lain: Was 


- properly invalidated i in a contest proceeding one court has stated that . 
' the claimant must make a discovery ‘ ‘whose existence is in such con- 
dition that the government may confirm it by examination.” Z. enrik- 


~*. sony. Udall, supra at 511, These cases thus demonstrate that it is the | 

es burden of. thie mining claimant to. maintain its claims adequately. 

oS enough so that when an issue of title is raised by the Government, as _ 
~ has been done with respect to surface rights in this proceeding, the _ 


oo claims and the discovery points may bee examined and evaluated by the 
Government examiners. , 
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Both: parties ‘nays discussed the examination. ot the deines In i this: ae 


i. case by.the two Forest Service mineral examiners... Appellant disputes OE 


testimony by these examiners as to the length, of time.certain of appel--— : 


. Jant?s representatives or agents were with the examiners (see Tr. 41, eas 


42) and ‘also attempts to discredit the motives and veracity of an ine ae ‘ 
“ployee-of a. mill on-the property, despite the fact that one. of claimant’s wba 
witnesses at the hearing admitted that the employee was familiar with, be. 


phe the property ‘and that he himself, had: asked him to- accompany the: > 


‘examiners,.over the property. (Tr. 162-3). We must conclude that the” c : 
evidence shows that the examiners were diligent in their efforts to. | ~ , 


cooperate with the officials of appellant company and that. any failure’. 
_ by them to receive records and other information which. may have. 


helped them in their examination of the claims is. attributable to the ~ oe 
lack of diligence on the part of appellant's officials.: "The claimant was’... 
aware that the examination was going to be made, had officials there. 
during part of the examination, and: requested an acquaintance to ace 

~ company them on part of their examination.. Claimant is not in a posi-. 

tion to challenge the examination by the Forest, Service personnel on . 


the ground that they should have done more than they ae, mou = 


this is what it contends in its appeal. © 


ods ~ The claims were. located for and are. alleged to be valuable for mer- 


_cury (or quicksilver) found in cinnabar ore. The F orest Service _ ai 
examiners testified that they spent: three days examining the- claims 


| (Tr. 6), that they examined all the places shown. to them by the claim- 


ag ant’s representatives and took samples of all the cuts that were open ~- 


(Tr. 9,14). They also testified that the workings shown tothem were ~ 
the’ only ones they found on the claims with the exception of onetunnel | | 
‘on the Columbia claim which had-completely caved in (Tr. 20). They 
"testified that they knew of no other places on the property that justified ~~ 
sampling. and. considered it improbable that additional work. would ©.” 
find something (Tr. 43) , and that they did not trace any relationship mig 
between veins on adjoining properties because they had examined the 


~ contestee’s claim and could see no veins exposed on their property ‘nor. 


any structural. conditions that might be favorable for cinnabar ore ae 


_ (Tr: 52). 


lin addition to ine to discredit the hols of the mill sivpioyes sind es 
of disrupting the time: representatives of the company spent with the’ ~~ 
examiners, appellant, urges that the sampling done by the examiners ete 
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- was not valid because they took samples from country rock rather than Pe 
from places where the ore was. However, the testimony of the'e exam- ee 
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iG ‘ a ‘tier iridivates that the sainples Ww were Sikens in ‘the places oe the done | ae 
Cee had .been done and which the contestee’s representatives had shown 
-. them: Appellant also ‘asserts that some of the samples were taken 


~~ from places not ‘within any of the claims. This would appear to be. 


~... so.from the-map, Exhibit 1, presented by the contestant. If this is- 
¢ ..s0.it-is: apparent that any sampling off the claims was taken because 
“these places were pointed out.to the examiners, and ‘it is directly at- 
_ tributable to the claimant’s: failure to maintain the markings: for the : 


ee claims and. other discovery points. 


Although the hearing examiner pected the designation of. tha po- 


es sitioning of the claims reflected .in appellant’s Exhibit G which differed. 
~*~ from that shown on Exhibit 1, the Office of Appeals and Hearings © 
-’- -eorrectly noted that. the hearing. examiner should have determined the . 
“location of the Bonanza claim rather than assumed the correctness of 
coe ibs positioning since it. found the claim to be valid by discovery.. We - 
believe. that the conclusion of that office was correct that the hearing 
_~ examiner erred in finding a discovery even assuming thé positioning o 
. of the claim is as cloimant asserts, We may note that in comparing 


-- Exhibits 1 and G there are differences as to the location of roads, cabins | 


yeah 


~~ > and other improvements. ‘However, there are enough: similarities . 


so'that if we assume that Exhibit G showed the correct positioning of 


‘the claims it is apparent in relating the improvements and places where 
| samples were taken as shown on Exhibit 1 that all of the sampling | 


taken. by the Forest Service examiners would be within the claims. 


- This does not: help appellant’s case because the samples and the investi- 


e gation by those examiners failed to reveal any cinnabar ore of value. _ 


_ Thus, even in giving the appellant the benefit of the doubt-and mak- 


Baca ing the‘same assumption that the hearing examiner did as to the loca-- 
.\<tion of ‘the claims, we find that the Government presented sufficient. — 
_. evidence to establish a prima facie case that’ there was not a discovery 
con Solb-a. valuable mineral deposit. on any of the claims. . Appellant: dis- 
---putes. this: conclusion, which: was also reached ‘in: the decision being : 
appealed: It asserts that the evidence it presented at the hearing i is 
.. sufficient:to show a ‘discovery. On this question of sufficiency of evi-- 
- dence, appellant has raised some issues concerning burden of proof and © 
".. admissibility of certain evidence. Appellant seems to.admit that after — 
cli! the Government. establishes a prima facie case by satisfactory evidence 
-  :the mining. claimant has the duty of going forward with the evidencé, fe 
_ ~. but’ contends, nevertheless, that the Government in a mining contest — 
~.,case has the burden of proof which never shifts. A more accurate —_ 


ae 
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: i 7 os of Fa wild regarding burden of. ore in ‘mining cases is- to is - 
be found in United States v. Clyde R. Aliman and. Charles Mt. Russell, oe 


a 68 LD. 235, 238 (1961) : | uP 
** * with respect to the proof required to. establish the: validity of a mining é 


~ elaim. ' The law is, as recently affirmed by the United States Court. of Appeals. 


"for the District of Columbia in Foster v. Seaton, 271 F.2d 836 (1959), that when © ~ 


the Government contests a mining claim it bears only the burden of going: ‘forward oe ip 
with sufficient evidence-to establish a prima facie case, and that the. burden then. 


shifts to the claimant to show by. a preponderance of the evidence that his ree : 
is valid, ve 


‘ The decision then pointed out "dines although ‘ a voouitost | is = dubient to dis. oe a 
- missal. where the Government fails to make out a prima facie case, => - 


“nevertheless a mining claimant. must. have made a discovery. within 


the limits of his claim in order to gain any right in the land as. against 

the United States‘and where such.a claimant applies for a mineral. ~~. 

patent he must submit proof, of discovery to be entitled to a patent.” 
id. Since in a proceeding under the 1955 act the claimant.is also as- 

serting a right to the land—that.is, to manage.and control the surface 

~ resources—and since the test as to whether or not it or the United States. 
has the right is the same test as that to determine whether patent should ie, 

“issue for a. claim, i i.e., whether or not there has been a discovery of a. 


valuable mineral deposit within the claim. (Onited States v. Clirence 


aoe Payne, 68 L.D. 250 (1961) ), it follows that the same rules as to the... - 


oe ~ burden of proof apply in such.a proceeding under the 1955 actasapply 2. 


in other cases where the Government contests a claim. ‘There. 1S noth- — ae 


“ing in the 1955 act to suggest anything to the contrary. a 
_ Some of the above reasons regarding the assertion of the. blagmane’s 


: right against the United States in a proceeding under the 1955 act. are ‘g s ce 
_ also relevant in considering the issue appellant has raised’as to the. 


admissibility of assay reports on samples taken. by the Government, 


after 1955.. Appellant contends that such simples are not relevant to - 


the issue of whether there was a discovery on the claim in 1955 and 


should not have been allowed. It refers to the language: of the hearing Seas 


examiner as stating that the “issue is whether or not. there was.a dis- 


covery after 1955” as being erroneous. The statement then. went on me 


to say that “the ‘Government. may offer evidence of. sampling taken. » StS 
after that date i in Eaee to a Prove the. status of that claim as. as that es 3 
; time.” rae 


It is hot exactly clear what the iidaring's examiner meant, other ein ace 


| that he did | peut: the submission of the Government's assay reports. — a 
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oO Werses see no error in ‘his. admission of those assay reports although he ee = : | 
-< statement-of the issue as reflected by the transcript isnot.completely- 


ee accurate. The admission of the assay. reports: (as. well as some other o : 
ee evidence) may serve two functions. One is to’prove whether or not. 
| .,samples taken from: cuts exposed prior to the 1955 act contained a. 
valuable mineral deposit, thus evidencing a discovery prior to the 1955. 
“~. aets.the other is to prove whether or not there still are minerals i in the 


- claim and the claim retaitis its validity because a valuable mineral de- 
~ posit: remains within the claim. It is this last function of the evidence. 


oe. ~which. appears to have been misunderstood in this proceeding. ‘How- 
eee ever, In-a proceeding under the 1955 act there are basically two ques- ae 
.., tlons ‘which must be resolved. The first is whether or not there was a 
eiste! discovery of a valuable mineral deposit prior to or as of July 23,1955, 
>" the date of the act. ‘The second is whether the mining claim is still 
a valid - when. the verified statement is filed asserting a right superior to. 
+. the United States. © Appellant overlooks this second test in making its 


of arguments. However, this question or test must be considered if there an 


“is any doubt about. the continuing validity of.a claim for any reason, _ 
ee ‘such as having been worked out, or the mineral deposit becoming i In- 
vs valuable because of a change in economic conditions. See United 

States v. Irving Rand and John M. Bailiet, A-30036 (October 19, 
-. 1964). Thus, under the 1955 act. in. order for the 1 mining claimant to 
~. have control over the surface other than simply for mining purposes, — 


iti is necessary that the claimant had made a. discovery prior to the act © 


= and that the claim has retained its validity when: challenged. . 
Having concluded. that the Government established a prima facie ; pe 


‘ease against the mining claims by showing absence of a discovery as of 


oJ uly 28, 1955, the final question is whether or not the claimant met its _ 


burden of proof of showing that there was in fact.a discovery under 


“the tests described above in order to retain its surface rights to the 


ae claims. Appellant contends that the decision appealed from did not 
~. consider all of the testimony and evidence presented by it at the hear-: 


oe ing. ‘Simply because the decision did not mention each exhibit and - 


seach | witness’s testimony does not mean that such evidence was not 
ae considered. ‘We have reviewed all of the evidence submitted -at- the: 


‘s hearing—only some of which will be mentioned. Officials of claimant | 
. company testified and discussed certain business records which the 
company had. regarding the claims. These included photographs de- — 


. o Picting Hepes ons and: workings on the claims (Exhibits *& 1-23), 
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title itovmation ‘about the laima: (Exhibit S), laters a ‘assay fee 
eer ports dated 1931 and 1932, some giving names of claims, others not ~~ <- 
(Exhibit R), which could not be related by.the witness to any. method ie 
shh? OE sampling or to location of the sampling (Tr. 126), and reports bya. 
.. mining engineer, Westman, made in 1951 (Exhibit V). and 1952: (Ex- | ae 
- hibit W), including drill hole reports of the Bonanza claim (Exhibit | Pee 
_ _U), and.a report by an engineer, Byram, made in 1932 (Exhibit L).. ". 
. None of the officials of the company who testified appeared. to have. ° 
~~ technical knowledge which would qualify them as experts, nor did their ae 
testimony reflect. more than that the company had ‘spent a substantial ©. 


amount of money in working the claims ($80,000). Their testimony” 
-_ did not identify any particular discoveries: of eee mingral de- 
posits within the claims. 7 


_ The claimant did have an expert witness, ns C. Hogg, a mining re : 


: engineer who had examined the claims and made: reports for the. 
company a number of ‘times. Those reports were. submitted as evi- » 


“dence at the hearing. The first report was made in 19380 (Exhibit P) pe 

. and. described the development work which had been done so faron 
the claims and recommended the expenditure of $25,000 on further de- 
velopment work. The next report was made in 1940 (two copies sub- 
mitted as Exhibits I and J ) in which he discussed the ‘development. i ie 
“work on mines in the vicinity and discussed'the work done within the”: 
company’ s claims. It is this report apparently upon which-the hear-— 


ing examiner based his finding that there was a discovery on the Bo- 


nanza claims. The report describes cuts. and workings which. failed . ae 


to reveal any cinnabar ore, but it-also stated that cuts designated By. 
C, and A on the Bonanza claim and G on the New Era Claim (see pages 


-- 16,19 and 21 Exhibit J ) revealed commercial cinnabar ore. Diagrams - . : 
attached. to Exhibit I, one copy of the 1940 report, purport to show: 
the extent of the cuts and the probable ore areas. ‘ Larger. copies of ee 


- three of the diagrams were also included as Exhibits K, M and N.- ne 
In the report Hogg estimated that.there was.a probable commercial: a 


ore zone of 18,600 tons having a value of 5.2 pounds per ton based oi Re 


the average value of samples taken. The report also recommended 


further specific development work. It concluded that,although only - ae 


ore of a low commercial grade has been encountered on the claims, the — 


history of other mines in the area where there were similar type. ‘of 


. vein structures indicated that higher grades of ore have been encoun- 


tered and that it was expected. that “positive ore of sufficient tonnage. . : : 
s - will be p develope? to » meee the Propels in continuous Operation. pe 
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ae ice 25-26,. “Bhibit: J. ‘  Behibit’ Q feports’ on. drill: toles: pur 2 . ae 
oe ~~ portedly hinge: to which Hogg’s 1940 report: relates, was received in | - 
“evidence... Although Hogg at the. hearing: identified those reports he ~~ 
ae ‘could not explain the diagrams purporting to show’ the area of ore 
structure, and, understandably, he could not: remember much detail 
~- about. some. af: the material presented. It: was apparent that he did. 


ae ae little of the panning and that notes he took on drill hole sheets in“ ’ : eS 
-/. Exhibit Q reflected information he received from someone else. Most | 


ae Of the sheets reflected no showing of colors of cinnabar; some gave 
some numbers of colors but Hogg could not explain their significance. 

“Another report by Hogg, a letter dated June 29, 1955, was sub- 

re mitted by the claimant as Exhibit O. It indicated that all hisrecom- > 
» “qiendations in’a report of May 15, 1942, had been completed. There . 


was no submission ‘of any paces of a ‘Teport of May 15,1942. It is. ~ 


ae probable thatthe reference to 1942 was in error and sliould have been 


- 1940. See Tr. 106. The letter mentions that one tunnel was driven Pe, 
about 90 feet on the vein system of the Mother Lode property and sug- 


so : gested that a tunnel be driven on the Independent property to explore 


7 possibilities. “It was ‘stated that such tunnel would encounter a vein 


eon about. 50 feet: under the vein exposed and then a crosscut should. be 
. ~ .driven east to cut the Onka vein and mineralization in one of the tun- 


nels. It stated that on the Onka vein a hole was drilled in the fracture. ~ i 


gone which assayed 8.6 Ibs, that the drill hole was logged and mer-' - 
~~, ghantable ore was encountered, and that some other holes showed : 
- merchantable ore. Hogg concluded in the letter. that this exploratory. 

. +. ‘work indicates that the Independent property is on the Johnson Creek 


> fracture which is favorabe to cinnabar accumulation and that two sys- |. 


ae _ tems of veins pass through the company ’g property which should 


enhance their value.. = 
~ Upon examination at the hearing ere stated that he thought this 
report proved that there were two systems of veins from the Mother 
“Lode property. adjoining the claims that. went into the company’s 
property (Tr. 112). Upon being asked. whether a reasonably prudent 


— a person would be justified i in ‘spending time and effort and money in . 
_.°. further developing the claims, he answered “to find out whether they 


actually are good, yes.” Upon further inquiry as to his opinion in this 


oe regard he stated that “T think here they’ve [officials and shareholders - 


in the company] spent a lot of money, and they certainly should spend 


Gs : _@ little bit more. to see if they. can’t prove what I think exists.” Tr. ney 
. = 118, also, see Tr. 118. ; 
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In ‘pitti Hoge’ S’ testimony and his penana ite 1s s apparent that coca 
: he considered the conditions. favorable for finding cinnabar ore, and a 
ie. also that he thought. that there was one body of low.grade ore within © - 
an area which had been pinpointed through drilling and: sampling ofe E, 


oy _ the drill cores. However, this delineating of an. ore body was based — — 


more on his'assumptions than upon actual proofs as to its: existence. ee 
None of his testimony or reports show more than that further ex- - 

_. ploratory work should be done in order to. maintain an operation on 
~ the claims. : There is no evidence that the ore body he described. was oe 


ever actually proved by further work or by any development. ° 


The 1932 report by Byram, Exhibit L, discussed the geological con-. es 


- ‘ditions of the claims and geological éonditions for the finding of*--: 


cinnabar ore. ~ It stated that the company’s property is crossed by at. 


least two ore carrying channels and. suggested that prospecting be . 
continued along those lines with an expenditure of $5,000. Aside 
from Hogg’s 1955 letter, the most recent information submitted by” 


. the claimant are the reports by Westman in 1951 and 1952, Exhibits. 
Vand W. The 1951 report discussed a geophysical report prepared. - ae 
by United States Geological Survey personnel in 1949 of part of the 
_ Johnson Creek Area, Ochoco Quicksilver: District. This Geological Pee 


Survey report was submitted as Exhibit B. ‘Westman stated ‘in: his 


ae report that he was surprised that the Geological Survey report and. ie 


_ other reports and investigations that had been made of the property - 

_ gave little or no significance to extensive springs which: he thought 
“reflected a-zone of weakness where cinnabar should. be found. He .: 
described certain work stating that because of difficulties with a bull: 
dozer which would mire down in soft earth little excavating was done.” 


He described a study of mineralization in one area where:he was im- 


pressed by-the mineralized showing. | The evidence does not identify: .- bh 
just where this mineralized area is located. He suggested that fur- 
ther exploration be confined to this: mineralized zone. He stated. that. “ 
“following shear zones that will contain the ore will. thoroughly pros-. ~ 
pect the region. Attempting to cut across country to intersect shear. 


-- . zones has been expensive without sompenesting neaUltse es CEXBIDIEN, . 
 p.4.) | 
company it had been. stressed that: 


every exploratory move upon. the Independent Quicksilver Brogens would have. - 
to be made primarily with development of the geologic structure picture.” In-an 


| Westman’ s 1952 report. states that i in meetings with members. of the : - be 


area.so adversly [sic]-covered. with overburden this can be the only: approach. tO : ens 


~ ° commercial ore indirect'as it may seem at times. (Bxhibit W, p. 1 ) 
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: : : : ‘ He deséribed certain work hich had ton done: Goins cuts and dill. ee 
on holes revealed. some: cinnabar but others did not... He stated that cer- a 


_ + tain cross veins were found carrying varying cinnabar values whereas’ 


ee ‘the enclosing shear zone is relatively barren. He mentions the devel- 
“opment work apparently done by Hogg. with Hoge’s conclusion that — 
there were 18,600. tons, average 5.2 pounds, stating that at current. — 
~ prices: this. would be equivalent to 1270 flasks of mercury valued at 
-.. around $254,000. He. suggests certain geological. possibilities which . 
cae might reflect a finding of cinnabar ore, and then recommended further 
: development steps for the property. He concluded that this develop- 


“ment program can produce “considerable ore providing that. the rec- 


is a ords.are kept. accurate and. up-to-date.” (Exhibit. W, p. 9.) oy 
: - Since, with the exception of Hogg, the writers of the reports sub- 


‘ ated by claimant could not.be cross-examined at the hearing, some ~ 


ae ~ of the significance of their statements and conclusions could not.be ~ 
: m ‘probed. satisfactorily. It. is apparent after considering all: of: the - 
i evidence submitted, however, that there is-agreement that the claims 
. are located.i in an area in which geological conditions would favor the 
ae deposition or formulation of cinnabar ore. It is also: apparent that 
x the geological conditions on the. claims are such that the depositions 


of ore are difficult to establish because of extensive overburden, difficult 


‘ : working conditions ° mm some places. due to. soft earth, and other a | 
i difficulties: inherent in locating the precise veins where.the ore will oc- ° 


eur. / The reports submitted -by, claimant reveal several different - ek 


a - theories or ‘ideas by the writers of the reports as to where the ore will. 
be located and the best method of finding it. Although some. ore 


_ was encountered, the writers of the reports apparently did not consider 


ng their findings: adequate to support extended. mining operations ‘but 


in each report recommended further exploration. As discussed. be- 


fore, one-ore body was defined by Hogg, but there was no evidence 
“other than mention of that by Westman, apparently based on ‘his 
z “ veading of Hogg’s report, otherwise verifying that ‘it. constituted a 
‘mineral deposit which might -have value. The evidence does not 


~ show that there was any development work done on the ore body: 


---This seems rather strange 23 years | after its supposed delineation. 


~The Forest Service mining examiners could not find an ore body ex- 


a : Posed. which had any cinnabar ore of value. 


- To conclude, the evidence submitted by the claimant + was: more 7 


ge quantitative than uno. — was a-lack of.  peaiicity, ¥ which o 


eas 
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fould Plata the: infoimation: to-a powtieulan? ‘eins or. clnimal’ ae. ier 


ve ~ of the evidence was general i in nature and much of it, especially specific “ke ee 


- ‘information, was hearsay where there was no. opportunity for cross-- ~_ ae 
_ examination and proper delineation. of the purported facts shown. In. a 

some instances there was no foundation: for'some of the information. aes an 
At the most,.even as to the purported ore body on the Bonanza claim, 


ie, It is: apparent that further developmental and: exploratory work was." oe 


recommended. Appellant did not present evidence which would show’: 
~ that’ any ore bodies supposedly found prior to.1955 constituted: Wale. 2. ek 
able mineral deposits as of July 93, 1955, by establishing that a prudent Pe 
man could expect that the value of the ore would exceed costs in. de= 
~ veloping the mine and hence could expect that a profitable mine might | ae 
_ be developed. This is the test for establishing a discovery.in this... 

case. Cf. United States v. Adams, 318 F. 2d 861 (9th Cir. 1963): On 


the basis of the ‘present state of the record, we must hold thatthe aoeene 


- claimant failed to meet the burden of proof which it had to establish - ee be: 
that there was a discovery of. a valuable mineral deposit on. any ee 

particular claim, properly delineating where the eer a mer oe ey 
.. the tests discussed previously. . eee 
— We may note that a determination under the 1955 act nee the Ge eee oe 
ernment has surface rights for the claims will not preclude the claim-. 0 
__ ant from carrying on further exploratory work to establish a mine. if ee 


desires. 


- Accordingly, Sarsuadit to. the authority: delegated to the Solicitor : ce . 
by the Secretary of the Interior (210 DM 2.2.4 (4) (a) 5 OA. F. R. os es, 


| the « decision. appealed. from is affirmed. 


| Rawen How, : 


Assistant S ee anaes 
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-. Contracts: Formation and: Validity : Authority To Make—Contracts: ‘Con: ve a ; 
struction and. Operation: Contracting Officer—Contracts Dispates and San 


‘Remedies: Equitable Adjustments — 


ae ’ ‘Where a prospective bidder relies. upon erroneous assurances given by a ‘sub: 


ordinate of the contracting officer not authorized to give them, and as a. con-- ASS. 


ad 
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a sequence grrosiadusly fails. to. include in n its bid the coEt of £ performing cetigin 


J -work required” by. the Invitation for Bids, it is not entitled, after award, to : any, 
an equitable adjustment of its bid-price for performing’ the work 80 ) required, 2 
even though not contemplated by its bid. 


~. Contracts: Construction and Operation: Subcontractors aid Suppliers—Con- ba 


- tracts : Performance or Default: Excusable Delays—Contracts: Disputes: 
and Remedies: Burden of Proof. 


Ih order to be entitled to an extension of time for excusable delay. under Clause ie 
5 of Standard Form 23A (April 1961), the contractor must establish by a 


preponderance of evidence that the failure of its subcontractor to complete | ~ 


-. the. contract within the time required was due to causes that were unfore- 


Ee 2 seeable by, beyond the control of, and without the fault or negligence of ‘the 
oe contractor and its subcontractor. ; : 


_BOARD oF MONTESL: APPEALS 


“The etaicant question raised by. these. pafaclidated appeals. is... 


Goherker a.prospective bidder may receive an equitable adjustment of i 


: _ price, based upon oral statements of a Governument representative 
- made prior to bidding and purporting to reduce the scope of the work, 


but plainly contrary to the unambiguous terms of the Invitation for 
Bids. A separate but élosely related question to be considered is the 


| 2 propriety of the contracting officer’s assessment of liquidated damages Ps 
_.. for delayed contract: performance. A hearing upon the appeal in 


Seige was held i in St. Louis, Missouri, on —— 18, 1964. 
IBOA-MS- 


Contract No. 14-16-0003-6111, ag ‘awarded. ander: date of Ju une. 28, . 
1963, called for the “Construction: of two concrete water pumping — 
‘structures, earthwork, riprap, pipe and appurtenances at the Batch- 
-town-and Calhoun Unite of the Mark Twain National Wildlife Refuge, 
~ Calhoun and Jersey Counties, Illinois.” The estimated cost of all . 
work: to be performed amounted to $46,714. 

The $46,714 figure was comprised of a lump-sum bid of $91, 479 on 


the Batchtown Structure (Item 1) and a lump sum bid of $18,715 on 


the Calhoun Structures (Item 3). The remaining $6,520 represents 


_ the init prices bid for the estimated amount of riprap work required | 
-. in connection with the Batchtown and. Calhoun structures. te 


. The dispute with which these appeals are. concerned involves only ; 
-Ttem 3. The Government contends that under the clear terms of the 


owt specifications Ttem 38 covers not only the pumping structure itself but 


also includes the placement of an embankment consisting of certain 
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a dike ponetrustion with vond surfacing s as specifi: The boniration hag a 
os not. denied that: the. contract ‘specifications require the performance. of |. 
“such work. The contractor: asserts, ‘however, that ‘such work: should 


“not have been required of it, and that since it was required, provision. : - : ie 
should: be made for additional compensation. Such. contentions are...) 


a based upon the fact that at a work site inspection prior to bidding a. -” ee 


Government representative had advised the contractor that the work. ae 


in question would not: be the contractor’s responsibility. 


The contractor. has estimated that the amount omitted from its bid » : a 


in reliance upon such advice is approximately $708. - 


The contract, which -was on Standard Form 23, J anuary. 1961 Edi. ae a ; 
tion, provides for the work to be started “within ten (10) calendar. sat 
days after receipt of notice to proceed” and to be. completed ‘ Within 7 


"150 calendar days after receipt of notice to proceed.” On this basis ©.’ 
- the: contract was scheduled for completion by December 9451963, oP 


-. Change Order No. 1 extended the contract performance time by: two. ‘ a 7 
days resulting in a contract completion date of December 26, 1963. a 
In its letter to the contracting officer of November 25, 1963, the con- | 


terms: 


ie tractor sets forth its position respecting the ded In the following te 2h ae 


During < our prebid inspection at the job sites, your Mr. Willis D. Vasse i in-. o. ae me : 
structed our Mr. Alan Rhea and: Mr. Don Wallace that earth work and. road. ie an 
surfacing required for the levee on the Calhoun site ( Grafton) ‘was .to be exe ES 


cluded, from our portion of this Contract. Our enooset was based upon. Las wes 
“ - verbal instructions given to us at this time. et 


In the Findings of Fact of December 9, 1963, the contrasting officar’ og 


‘reviewed in detail the requirements of the contract, specifications. “He- 


.. concluded that the terms of the controlling. specifications and drawing . ne 
were so clear as to unquestionably put the contractor on notice of the: 2205. 
scope of the work involved: The requirements of these specifications ee 
and drawing are considered by the Board to be clear and to amply 


| support the “conclusion reached that the embankment. and road sur-- | 


- facing in question were clearly a requirement, of the written contract. «| 


“In, its appeal the contractor avers: “The Contracting Officer is. : 


, attempting to ignore an admitted error by a member of his organiza- ores 
tion acting as his agent.” As to this the contractor makes two points, 

_ First, it stresses the fact that prior to bidding it was told to contact. ~~ 

- Mr, Vasse for the purpose of ascertaining the location of the: work oe iene 


and: answering any questions that it might have. Second, it refers. . aa a 


i cy an appa pecenon by: the coneracting. officer that. the work - 


Ro co NN ia ned 
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Pee question was s actually. ‘nile. contract with another firm” at the time ee 


the instant contract was received. 
- While in the findings the contracting ioificsr a appears to needs this: 
pees point, the evidence of record is'to the contrary. Tt is true that 
- -asnotice of award covering the work in dispute was issued to another: ~ 
firm under date of May 29, 1963 (Government Exhibit No. 2). Such 
~ notice was conditioned, however, upon the contractor in question | 
executing and returning the formal contract accompanied by the re- 
quired performance and payment bonds acceptable to the Government...’ 
_ Due to what was described at the hearing as “bond troubles,” these: 
< conditions precedent to the coming into existence of that construction 


| contract were not satisfied until early October of 1963. This was — 
-more than two months after the instant contract duly executed by the « 
Government and accompanied by the notice to proceed. were received: eae 


by the contractor on J uly 27, 1963. . sate 

The. notice of award of May 29, 1963 was the genesis, however, of 
the error made by the Government representative at the site inspection 
on. June 94, 1963, At the time of the site inspection with the con- | 
tractor’ s representatives, Mr. Vasse knew that another firm had bid. 


upon and been notified of the acceptance of its bid for work including ~ 
_ that portion now in. dispute. This caused him to conclude that the | 


2 ‘inclusion of the same work in the advertisement upon which the con- . 
tractor was being requested to bid was in error, and prompted ‘him to ~ 
advise the contractor that the work in dispute “was not to be bid on.” _ 
" Unfortunately, Mr. Vasse’s conclusions were not well founded. The — 
construction engineer (who had participated i in drafting the control- 


ling specifications). testified that the work in dispute ‘was consciously aye 


ae "included 3 in the invitation to which the appellant responded in order 
to avoid. the possibility ofa conflict resulting from two contractors 
oogupying the same Jobsite: at the same, time. | 


Authority of Government Representative 


The question remains as to whether Mr. Vasse was, in fact, acting a 2 
- the agent of the contracting officer in reference to the matter-in con- 


~ troversy, as is contended by the contractor. Insofar as showing the 
“worksite to the contractor is. concerned, there is no question but that 
Mr. ~Vasse was acting in an official capacity on behalf of the Govern- 
~ ment. In his testimony the contracting officer so acknowledged. He 


also testified that Vasse could discuss any questions that the contractor 


~ might have on the specifications but denied that he had any authority 
_ to. make decisions, . In his testimony: the contracting. officer made it. 


‘ 
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“clear that ie considersd, Vasse? S. authority to be that. of an nuingpectons OT 7 : os 


‘It is noteworthy that in the findings the contracting officer expressly 


ntound that. Vasse. had not been. required to make a: decision .on: the: eee ae 


matter in question. The: testimony. of both the contractor and: Mr. « 


“Vasse corroborate this finding of the contracting officer. Speaking of os 
the “instructions” to delete the disputed work from the bid: submitted, 


the contractor’s General Superintendent stated that “Vasse brought 


_ the matter up “of his own volition, no one asked him.” This is. in oF 


accord with the testimony given by Mr, Vasse at the hearing. 


There is no evidence that in acting upon’ his own authority. Vass” eee 


considered that he had any power to delete any work required by the’ 
_ terms of the invitation. According to his testimony Vasse knew that: 


_ the work in question “was in the contract at the time the bid was sub-. c coke 
_ mitted” but he “expected it to. be removed”; he “thought it was an 0. 


error.” Perhaps because the Special Conditions of: the invitation 


"identified. Vasse as Refuge Manager, the contractor seems to have ee 
_ acted upon these expectations and to have uncritically accepted Vasse’s — 


representations. — In any-event, it appears to have put nothing 1 in its oy 


bid to cover the disputed work. Although acknowledging that it ane oS 


aware-of the variance between the terms of the invitation and: Mr.. 


~ Vasse’s “instructions,” the contractor did not. raise a question with the ae 


contracting officer as to such variance before submitting its bid; nor 


_ did it raise any. question as to such variance before proceeding. with © = 
_the execution ‘of the contract. : 


From its appeal and the testimony offered by fie appellant atthe 


hearing, it appears that the contractor had hoped to. establish that =~ ae 


Mr. ‘Vasse, i in giving the “instructions” relied upon, was the agent of. 


the contracting officer. The contractor offered no evidence to: show aes : 


“that the contracting officer had authorized Vasse to make the repre- os 


-sentations in question, or to show that the contracting officer in any. ~. ee 
‘ way ratified such: ‘representations. upen: aeons that there had been... 
made. . ; 


1x: + Vasse appears not to have beat, officially designated as an inspector until the: notice oe 


to proceed ‘was issued by letter under date of July 25, 1963, which specifically called at-.. 


; tention to Section 18 of the General Conditions of the contract. This was exactly a month... ~ . 
‘after. the contractor’s bid was. submitted and over three weeks after the Government’s: . 
notice of award of June 28, 1963, and: the execution of the contract by the contractor on” oN Sea 
July 2, 1963. In these circumstances it. is doubtful that knowledge of Vasse ‘being an: : 


“inspector. can be imputed - to the contractor. at: the crucial times. ‘For cases emphasizing* 
‘the marked limitations upon an inspector's authority, however, see Jefferson Construction 


. Company v. United States,.151 Ct. Cl. 75 (1960), affirming the decision of the Armed Sery- 
ices: Board of Contract Appeals in Appeal of. Jefferson Construction Co., ASBCA 2249 - ats 


1 BCA par. 1830 (1957), and citing Woodcraft Corporation v. United States, 146 Ct... Cl: 


101, 173.¥F. Supp. os (1959), and James McHugh Sona, Inc. vy. United ‘States, 99 Ct. el = : ie 


“414. (1948). 





(see a 
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OS On: ‘this: record fisre 4 is No doubt that. the contractor hae failed to oe 
establish a case of express agency. Tt is at least. highly doubtful 
that it has established a case.of implied agency under. the general 
principles. of the law of agency. Irrespective of the decision on that: 
_ question, however, it is clear that the contractor has failed to do so in’ 

- a ease where, as here, an agent of the Government i is involved. In — 
such ‘circumstances the doctrine of apparent authority * has no appli- 
cation. See Federal Crop Inswrance Corp. v. Merrill, 382 U.S. 880 
(1947 de “In Montana Power Co.-v. Federal Power Commission, 185 
 B. ad’ 491 (D.C. Cir. 1950), cert. denied, 840 U.S. 947 (1950), the 

7 rationale of the doctrine was explained i in the following terms : 


a * * .* The Government is too. vast, ‘its operations: too varied and intricate, to 


na ; put it to the risk of losing that which it holds for the: nation as a whole nee, — 


of the oversight of subordinate officials. 


‘Based upon the evidence: of record and the application of. long : | 


F established legal principles governing agents of the Government in 


their dealings with. others,° we find that Willis D. Vasse was without’ _ 
authority to change the scope of the work in an advertised procure- 
‘ment for whatever reason. We further find that oral “instructions,” 


“* admittedly issued by him in advance of the award of the contract anid 
_ affecting the contractors obligations, could neither diminish such obli-. 
“gations nor entitle the contractor to remuneration over and above that. 
a, provided for 1 in the contract, 3 7 
Lack 0 f Jurisdiction in Boord” 


a 


: ‘Assuming, se onendG. that Vasse did possess the ‘authority con- 

- tended for by the contractor, the question would then become what 
relief could be provided'to the contractor. It is well established that 
' the authority of this Board is limited to deciding cases in accordance 


with the terms of written contracts. K orshoj Construction Co., Inc, 


.. IBCA+9 (May 2, 1956), 63 ID. 129, 6 CCF 61,867.. While the Board 
-. ~ does have authority to interpret contracts, there is no need to.con- 
.. true the contract where no ambiguity exists. Barkley Pipeline Con- 
oa eet eis Ine IBCA-291 oe 25, nee) 1963 cate oa 3664, 


8: Under’ the ‘doctrine of apparent aathontty, an agent without actual authority may bind Celt 


his principal to a third party in circumstances where the principal has manifested to the 
_ third. party his consent to the agent’s contract or representr tion. Pee babement: A eeNey 
sec. & ; Méchem, Agency, sec. 90 (4th ed. 1952). : 
' 3 Floyd Acceptance, 74 U.S. (7 Wali.) .666 (1868).; Pierce vy. United States and ‘The 
Dover Five Cent Savings Bank, 19 L, ed. 169: (1869). 
‘4 Appeal of Framiau Corporation, TBCA—228 (November 1, 3981), 68 Lb. 324, 61-2 


bale — BCA heck 3198. 
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“September 27, 1965. ys 


“5 cee Conte 183. G3 nor * does the Board have. any. -anthority io “qabeei-® 
- tute.a different agreement for that made by the parties, as itis ‘without 


"gathotity to either rescind or. reform: contracts. Duncan Miller, e - ] 


TIBCA-305 (April 18, 1962), 69 LD. 25, 1962 BCA par. 3339, 4 Gov. 
‘Contr. 310. : 

Canparatively ee in. its: history this Board had 6 occasion in 1 thie’ 
a a orshoj case, supra, to consider questions similar to those raised in: 
‘the instant appeal. In that case the Board concluded that the Gov 


_ernment would not be bound by. any assurances:orally. given prior. to. 


~ bidding by a subordinate of the contracting. officer not authorized to. 
give them. Even if such assurance had been given, however, the Board. 
- found that they would have had no effect unless embodied in the writ- - 
-ten contract... This finding was based upon the well-settled rule that 
~ the ‘written contract merges all prior negotiations and i is presumed to 
express the final understanding of the parties. ‘To the extent: that the - 
claim. may have been based upon misrepresentations made prior. to. 
_ bidding, the Board concluded that.it would not be a matter within its: 


: Sognizance, being a claim for breach. of contract. 


6 onclusion a 


Texeope for separate cuestions involved i in the liquidated . danger” 
assessed for delayed performance, the reasoning employed and the 


authorities cited > in X orshoj, supra, are considered to be dispositive: | 
of ‘the issues raised by these appeals. Accordingly, for the. reasons, - 


stated, the c contractor’ Ss appeal i in IB meas is hereby denied. 
I B OA-458-9-64 


This appeal concerns the propriety of liquidated damages denceend” 
by the contracting officer in his Findings of Fact of July 29,1964. As 
. previously noted, the contract specified . a completion. date ‘of Decem- : 
. ber 26, 19638. At was found to be substantially complete on ad yuly 21, 
1964, . ! ee a5? 4 


-5-'The continuing vitality of the Parole ‘Byidence rule is well illustrated by Hie recent | 


case of United States v. Croft-Mullins Electric Co., Inc., 333 F. 2a 772, 779 (5th Cir, an He aes 
- 1964),-in which the Court stated: “The contract was plainly executed by the parties for. - 9° 20 


‘the purpose of - embodying in a single instrument all. of the arrangements between. them: 


This is.apparent from an examination of the contract itself. ‘The terms of the agreement. ee o oS 
were, thus integrated in. the manner referred to by Mr: Wigmore. See 9 Wigmore on Evi- | :: 


dence, secs. 2425 et seq. (8d ed. 1940). It follows that the prior or contemporaneous oral. 


“negotiations between the parties cannot be referred to for the purpose of. ascertaining | he Be o 
what constituted the agreement between. the panties. + i 
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Respecting the “iaidatad : damages asasahie for this dine: La 


4 vening: between. these two dates, the contracting officer found that “the. 
_ period from December. 12, 1963 to May 19, 1964, or’ 160 days, should ate 
~ “not be counted ‘in computing the delay.” - While. noting: that.the dis-. 

puted work (the same ‘as involved in IBCA-413): could have been'com-. 

pleted. prior to December 12, 1963, the contracting officer concluded that’ , - 
- It was appropriate for the contractor to await the contracting officer’ gee 
~ decision before proceeding with the work i in question. ‘That decision — 
was not received by the contractor until on or about December 12, 1963.» 


On that date, aécording to the inspector’s daily logs, freezing condi- 


_ -tions existed... This would have precluded the contractor from pro- 
ceeding, : since the specifications ‘did not permit the use of frozen earth 
. for the embankment. The same logs show that “frozen. earth condi- 
tions, prevailed throughout the winter and rain and wet earth pre: 
_ wailed throughout the spring,’ but that: on May 19, 1964. suitable | 
i _ Working conditions existed. There were the several factors underly-- 


ing the contracting officer’s ‘determination that the aforementioned : 


period should not be counted in computing the delay. 


The liquidated damages. assessed reflect. the contracting officer ’s 


determination that the work in question should have been completed 


‘by June 3, 1964. In this connection he refers to the contractor having 


'. testified that the work could be done in a:period of two weeks. He also 
refers to “the 15 days’ remaining time from December 12, 1963.” “Pro- . 


wot 


' jecting this period of 15 days forward from May. 20, 1964 (the date on 
-~ which work could have been. resumed), results in the timely completion vA 
'. date-as found of June 3, 1964. 
With respect. to the above sefhanmaGon. it | is noted that in the a 
decision of December 9, 1963, the contractor was formally advised of — 


his obligation to perform the disputed _ work. In the same decision | 
the contracting officer called the contractor’s attention to the following | 


provision from Clause 6 of the General Provisions: 


* * * Pending final decision of a dispute hereunder, the Contractor shall pro- 


"ceed diligently with the performance of the contract and im accordance with the .. 


Contracting Officer's decision. _ (Italics supplied.) 
Subsequently, by certified letter of February 26, 1964, Hiet contract- 


- ing officer: specifically requested the contractor. ito proceed with the 
» -work as soon as ground conditions permit. ” - Thus, there is no doubt: 
' that the contractor was well aware that it had the obligation to con- * 
tinue with the. work regardless of the dispute. At the hearing the ~ 
President of the contractor testified that he had meneancelly soacknowl-- ~~ 
caged to the ee oncery poo | 
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-“ 


~The eonitadting officer found that “the delay’ in performance corisists” 


7 : -of the period from June 4, 1964 to July 21, 1964, or 48 days and. liqui- A ae 


dated damages shall be. assessotk accordingly at, $40 per: ony: or a: total: arene 


. of $1,920.” In support of that determination he stated:. 


The Inspector’ s logs show that.delays beyond J une 8, 1964 were those of. a sub- . 


nce contractor and, in the absence of a showing at this time to the contrary, these. cos 


: “delays are not found to be excusable. 


A timely, appeal . was taken from this Gnding on two pond viz: 
| (i) “The. contracting officer. is obviously attempting to assess the ‘Can 2 se is 
_. tractor fora mistake made by a subordinate under his administra~ ~~ 
-- tion”;and (ii) certain difficulties related to the location of the bor- © _ 
row pit and other work impeded the selected subcontractor i in proceed: 

: ing. with ‘the work in. question. 
As to the first: ground, it is noted that: the 160 days of delay found. 


_» to be excusable reflect a recognition by the contracting officer of the de- - 


Jay in contract performance related to the “mistake made. by a sub-_ s 


~.. ordinate under his administration.” In neither the appeal nor im. ~ 5 


_ the testimony at the hearing, however, did the contractor ever address. 
itself to the question of why it was not in position to commence per-” 
: formance of the disputed work as soon as ground conditions would” 


‘ ‘permit j in the spring of 1964. Certainly the failure of the contractor _ . 2 


to be in a position to so proceed was not due to the contracting officer’ Se 

neglect, to inform the contractor of its obligations in this respect. i Hoes 

Jt is noted that under the language of General Provision No. 5 : 
(Standard Form 23-A, April 1961 edition), liquidated damages. are’ 
assessable until the work j is completed or accepted, unless “the ‘olay. 


: in completion of the work arises from unforéseeable causes beyond the: 


control and. without the fault or negligence of the Contractor”; and. 
that if the delays. are attributable to subcontractors, they must De. due .. 
to “unforeseeable causes beyond the.control and without the fault, Ol as 
negligence of both the Contractor and such subcontractors.” oe 
Because of the circumstances involved in the instant appeal, consid- | 


- ., eration should be given also to the decisions of this Board which have - 


“get forth the quantum of proof required 1 in order for the. contractor. wtp 


. | to establish an exeus sable cause of delay. . This Board has held. that a 2 : 
- contractor who. seeks an extension of time under a standard form of © « 
- - construction contract. has.the burden of proving that the. alleged cause. 


. of delay actually existed, Larsen-Meyer Construction Co., IBCA-85 
ae celine 2A, sil 65 ID: 463, 58-2. BCA. par. 1987. (2958) 5 and 
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: that in order or a aente coe 6 prevail, it must niles and prove spe- : 
cific facts to show that the failure to complete the contract work on time | 


| : was due to causes that. were unforeseeable by, beyond. the control of, \ 
-. and without the fault or negligence of the contractor and its sibean: . 


tractor or: supplier, Industrial Service & Engineering Company, - 


-_ TBCA-235. (July 28, 1960), 67 LD. 308, 2 Gov. Contr. 432, 60-2 BCA 


= par. 2701 (1960); ‘Eagle Construction Comporaition, TBCA-230 (July - 


a 18, 1960), 67 LD. 290, 2 Gov. Contr. 422, 60-2 BCA par. 2703 (1960). 


~ As noted above, the contractor has asserted: a second reason to Jus- 
tify its delayed performance. It has offered no evidence, however, to 
support the allegations made in the notice of appeal respecting the 
_ delays of its subcontractor. Mere allegations are not sufficient to over- 
come findings made by a contracting officer. Refer Construction 
Company, IBCA-267 (February 28, 1962), 1962 BCA par. 3299. 
On the basis of the evidence of record. the Board finds that the con- 


mtd ‘tractor failed to proceed diligently with the performance of the dis- 
puted work in accordance with the decision of the contracting officer 

- pending the resolution of the dispute, as required by General Provision © 
No. 6 of the contract. ‘The Board also finds that the contractor had © 


. ample opportunity to prepare itself to commence performance of the — 


-. - disputed work on or about May 20, 1964, and that if it had done so, the —— - 
. . ‘work in question could have been ‘completed by June 3, 1964. : 


- “Aecordingly, the Board finds that the delays in contract perform-_ 
» ance occurring after June 3, 1964, were not unforeseeable and beyond - 
. the control and without the fault or negligence of the contractor and - 


its ; subcontractor. - ee 
Cinanision 


a The ae in TBCA-458-9-64 is hereby denied. 


Wri BR, . MoGaaw, Menken 


na CONCUR: 


_ I concur: 


Dray F. Rarzman, Chairman. ° Tuomas. M. Durston, . 
; fae OSE : | Deputy: 6 Chairman. . 
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_| TBCA-339 = | Decided September 29, 1965 


* gee, Contracts: ‘Construction ‘and Operation: Changes and Extras—Contracts: 
° Performance or Default: ‘Excusable Delays: 


mse — , “ APPEAL oF CONTRACTORS, INC. ee 


‘Where delay on the part-of the Government in the issuance of a change. order aS : a : 
_. causes an interruption of the work, the contractor. is entitled to. an-extension .- |. 
of time for performance of the contract, within the meenmng, of Clause 5 of, ee 


Standard Form 23-A (March 1993 edition). 


Contracts: Performance or Default: Excusable Delays—Contracts seer Coe 


_ and Remedies: Damages: Liquidated Damages 
- Liquidated damages. are’ properly: assessed pursuant to contract. provisions 


- therefor with respect, to unexcused delay resulting from the removal of the a Lee 
contractor’s personnel and equipment. from. the project ‘site during periods. a aoe ts 
when substantial progress could otherwise have been made in the > perform. afk aaa 


; - : 


- ance of the contract. 


BOARD oF CONTRACT APPEALS 


— 


The appellant: hereafter referred to as the céateactor, under date a > 
of February 24, 1960, entered, into a contract with the Federal Gov- > paces 
‘ernment on. Standard Forms 93 and 23-A (March 1953 edition). Un- 


>. der this contract the contractor was to erect a reinforced concrete ce 


bridge underpass, and to grade the approaches thereto on.a portion - 


~-\' of the Natchez Trace National Parkway, in Hinds County, Mississippi, - “e 


known as Project 3R6 (one of five inter-related “8-R” projects on we 5 
_ which the contractor was working at the time). This contract per--. - 
formance was administered by the Bureau of Public Roads for the a 


National Park Service. 


Notice to proceed was received by the contractor on March Dale 1960. oe 


= Work was scheduled to be completed within 300 days thereafter,’ or a. 


on January 15, 1961. . The contract provided for liquidated damages ~ ae 


; of $100 per day for unexcused delay beyond the required. compen: on a 
_ - date. ace 
Work was et completed until August 8; 1961; Ljeesfore: there was) 


an overrun of 205 days in contract time.. By letters dated January. 


16, and July 5, 1961, addressed to the Bureau of Public Roads, exten- © 
-. sions of contract time were sought to cover the delays discussed therein. 


On July 13, 1962, the Regional Engineer issued a letter to the con--- 
_ tractor, including findings of fact. In this letter he allowed 99 days 
for delays due to unsuitable weather conditions and for delay in pile OER BE 
.. delivery; but he assessed the amount of $10,600 for the remainder Of 
106 days overrun. . Se eee oe 
« The contractor appealed timely on "Atigust 10, 1962, ‘feat the de- io 
cision of the Regional Engineer.. On December 14 and 15, 1964, ine 
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: “Washington, D. C., a forma hearing: was held before a rmetiiber: of this : : . 
oft - Board. The contractor’ s president appeared as its only witness. ~The | - 
.» ” Federal Government relied upon the testimony of the Regional Engi- . 


-neer and the Project Engineer. 
The Board has carefully reviewed. the ‘resend: the exhibits, and as 


4 correspondence pertaining to this claim. It appears therefrom that a 
. the contractor advances five (5) reasons as to why he believes he 


‘should not. have been assessed liquidated ee of: $10, 600. These 


a reasons are as follows: 


a Fe Government failure to expedite issuance of Chan Order 
“Number 1. _ 

II. Design changes resulting in. restaking of a detour a and 
excessive time roquited for caning of bituminous material on the _ 
detour road. Peck 

TY. Government acne in aacision pertaining to use of excavation. 
‘ “material. from: Project 8R6 for possible use as fill material on other 
_. separate but related projects i in the “8-R” series. — 
~IV. Government delay in: furnishing a pile- driving plan with 


os. subsequent delay in pile delivery. 


V. Additional delays experienced as a result of unsuitable weather. 
The contractor’ S contentions will be discussed in the order listed: 


| above: 
oe Claim Ttem £ 


| “Change Order Nnbe 1, dated May 6, 1960, accepted by the con-. 


_- tractor on May 18, 1961, involved the procuring and installation of - 
a 24-inch corrugated metal pipes at Station 9+50 on the project 
. temporary detour road. 

The. contractor made a token start of peetouatids of the contract 

_- on March 28, 1960, when its superintendent and two or three laborers 
began. cutting brush with saws and axes on the Natchez Trace right- 
_. of-way where it was to be crossed by the detour road. This area had 

_ been staked by the. Government on,March 22, 1960. The contractor 
- brought. bulldozer equipment to the site on April 11,1960, and com- © 

pleted the clearing and. grubbing work about April 15, 1960. ‘The. 


-- gontractor removed its equipment. and personnel about April 16, 1960, 


and did not return until sometime in the last week.of May 1960. 


_... In the meantime, the Government forces under Mr. B. B. Pickering, | 
Assistant Resident Engineer, had been staking the detour road. - It. 
_. was necessary that the contractor complete the detour road prior to 

starting. the construction of the bridge over the Natchez Trace Park- . 


~ way, because the highway (Mississippi Route No. 27), of which the - 
bridge was to be a part, could not be used while the bridge was being. | 


~ constructed, and would be closed to traffic. The staking of the detour | 


was completed about March 31,1960. 


tin Bide ee: * age he : L 
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br 


On or about April L i 1960, it was recognized by Mr. Bidkeriig tha - . i 


: i would. be necessary té provide | a, culvert pipe under the detour road. 


~The contract, plans did not require such a culvert. Mr. Pickering aS 
'. called this proposed change to the attention of Mr. Brannan, the’con- ~ . 

- tractor’s superintendent, about April 1, 1960. Change’ Order No. 
directing the construction of the culvert, was not issued until May 6,° ” = 


Le 1960, and it was not received by the contractor until-May. 13, 1960. ees 


- Kepording: to the Resident Engineer on the project for the Bureau He ap 
of Public Roads, the reason for the delay was the understanding on. = 


the part of Governmiont officials that there was no urgency, because. ee 


Duca the contractor had not secured a subcontractor to perform. the ‘rough: a Meee, 
.. grading of the detour road. The Board. considers that this wasnota =. * 
sufficient justification for delaying the issuance of the change order. me 
_. The Government had the responsibility to move promptly on this. 
matter. The change order reasonably could have been issued by April See 


‘ 15, 1960, when the site was ready for the pipe to be installed+ 


It is contended by the contractor that it had equipment available . a . : 
for the grading work but, knowing that the-culvert pipe would be ©...” 
required, it did not start the grading until the culvert work and the - 


eee grading could proceed. at the same time. Otherwise the grading et = 


‘would necessarily stop where the culvert pipe was to go, and the grad- oe 


-. ing equipment. would thereafter be idle or would have to be removed. = OEE 


+ from the site until the culvert pipe could be delivered. In our opinion,.. 7 
however; the contractor failed to carry: out its-responsibilities ade-- 


quately when it did not perform the rough grading promptly and to: 


. . the: greatest extent possible. On receipt of Change Order'No.1, the . - * 

. contractor ordered the culvert pipe and it was delivered and installed pat: 

about May 27, 1960. The Tough grading had been started about’ May: 200008 

_ 24, and was completed on June 11, 1960. The Board concludes that | 

& time extension should be granted for 16 of the 28 days of Govern- -- 
ment delay in delivery of the change order. The Board has subtracted... 


from that 28-day period the. additional time (May 28 to June 11, 


fi 1960), used by the contractor to complete the rough grading after. = pe 
installation of the’ pipe culvert, less two days considered to be ade;.. °°. 
quate for adjustment in the oradi work due to the fact that the a ea 


order for the culvert w ork was delayed: 


Claim: £ tem UW 


The contractor contends there was delay arising out. bot changes i in Pe : 


"design wae in a see of the detour road, and that the ees . 


_. 1 Allied Contractors, T., TBCA-265 (September | 26, 1982), 69 LD. 147, 1962 BCA par. — es 
-.3501; 4.Gov. Contr. 512; Wyte Maddow, IBCA-248 (December : 20, 1961), 61-2 BCA par. 


Beis 4 Gov. Contr. 36. . 
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‘contr ractor eould not.start re prior to Apel i, 1960. Ss 
~The contractor’s payroll records indicate the Work comiencad: on pe 
March 28, 1960. The initial stake-out was completed March 28, 1960, 


to: mark the clearing-grubbing limits on the detour portion of the 
project... A minor revision was made on March 31, 1960, because a 


. . proposed. turn was too sharp for the safety of the traveling public. — 
_ The limited extent and minor nature of the revision is shown in Gov- 


’ ernment Exhibit “B.” This revision appears to be nothing more. 
- than a normal and expected adjustment that’does not result in entitle-: 
_...ment to additional time or money, as referred to in Changes Article: 
42 of Standard Specifications FP-57, to which the contract involved) 


was subject. 
The same reasoning applies toa tae revision which was “made | 


-onor about May 31,1960. The grade was lowered, and the contractor 
has admitted that the order which revised the erade was of benefit to. 


him from an operational standpoint because he had less dirt to haul 
-. over a shorter distance. But the contractor complained of the timing 
of.the order. It does not appear that the timing of the order caused _ 


the contractor any delay because at that time he was occupied: with — 


other work and was not ready to perform the change. Not every Gov- 
ernment delay will entitle the contractor to an extension of time. The- 
. delay, i in order to justify : an extension, must have been such as to: cause 
an. appreciable delay in the completion of the contract. - 

The curing period. for the asphalt. prime coat on the detour was’ - 
dependent upon the opinion of the engineer-in-charge. ‘Article 7 


oe - 310-3.5 of FP-57 provides i in pertinent part as follows: 


310-3. 5 Maintenance and Opening to Traffic. Traffic shall not be permitted 
on the primed surface until the bituminous material has penetrated and dried, 


a, and in the opinion of the engineer, will not pick up under traffic. Where the 
- engineer deems it impracticable to detour traffic, the contractor ‘shall spread ‘ 


the minimum quantity of sand or other approved material necessary oo avoid. . 
<7 picking up, and traffic shall be allowed to use areas so treated. > =) > . 
‘The engineer required a curing period of 7 days, and it is eierted 
- by the contractor that about 4: hours would have been sufficient if sand 


~~ or similar blotting material had been used, as provided in Article 


'. 810-8.4 with respect to alternate treatment of roads having two or 
more lanes. However, it is conceded by the contractor that it’did not. 


“use such blotting material and did not request permission to use it. | 
Moreover, both specifications seem to apply principally to construc-_ i 


tion of highways where it is necessary to allow traffic to proceed as - 
-. goon as practicable while work is going on, and in the absence of a. 
- detour, rather than to the. construction of the detour road itself, oT his - 


i = claim. of excusable delay is denied. | 


7. 


“2 Rasmussen Dowstraction Caianana: IBCA-358 (August 20, 1964), 1964 BCA par. 4388, 


oe 


‘ ce 


8 eptember 29, t 965. 


ray Bs “Following t thes curing period of. August 9; to udude: %, 1960, pth x 
fae eae a spell of unusually rainy weather until August 24, 1960, for © 
which the contracting officer allowed 15 days’ extension of time. On 
i. August 94 or 25,. 1960, the contractor applied the final surface treat. ead 
- ment, ‘completing the-construction of the detour road. ‘Again. there on oes 
was a curing period of about 1 day followed by a period of apparent 2. 
_. misunderstanding which: lasted until about September 6 or 7, 1960.0. 
-.. The contractor claims that the Government representative, My. Pick- 
_ ering, was to notify the contractor when the detour road could be. ee ESS 
__ opened to traffic.. The Government denies this. Mr. Pickering testi- et ee 
‘fied that he told Mr. Brannan on August 25, 1960, “that it was up toe ot 
. them” ‘to open the detour, and that Mr. Brannan indicated “that = 
_ there was‘not any. hurry for it As will be discussed infra, it would 
have been of little or no value to open the detour road to traffic until eis 
the ‘contractor received from. the Government certain data with... ~~ 
e respect to the locations where excavation was to be performed $00 Hp et 
. that test piles could be driven at the bridge abutments. The Govern-. =.” 
ment points to the specifications in Article 4.3 of FP-57 requiring the | 
-. contractor to take the initiative in opening the detour road and in 
_.., placing signs and barricades to close the main highway. Moreover, -.. ~ 
"'’ the specifications. in Arti¢le 314-3.4 of FP-57 indicate that immedi- +> - > 
ately after the surface treatment has been applied, the road may be... 
opened to traffic. In any event, the contractor removed its personnel 
and-equipment from the site after applying the surface treatment and ©" eee 
_. did not make inquiry of the Government with respect to the possibility ee 7 
. of opening the detour road. Mr. Pickering again called it to the atten-- °° |. 
_. tion of Mr. Brannan about September 6, 1960, and the ecntractor. 
eae thereupon closed the - highway with ‘barricades and. ‘sae signs. 
aay opening the detour road. | . eGeerri 
It is concluded that there is no jasincean for the issuance. 2.of tities eee 
. extensions for the causes listed i in Claim Item TIL of the claim. a ies 


Claim ae UT 


| On Namie 12, 1960, ite contractor had requested permission to use ere 
material it expected to excavate for the. bridge (and. which was ree 
quired by the specifications to be wasted) in work undertaken . ab. eS 
nearby projects (3R5 and 8R7) by its affiliated companies. The Gov- 
__. ernment refused to grant such permission unless the Government.re- 
on ceived-consideration commensurate with the savings to the contractors age ge 
~~ that would result by reason of the reduction in cost to them: of borrow Boo a 
- material that was required for 3R5 and3R7. oe 
figs The change order, if issued on the basis sought by : the sontractons sie, Ae 
_-. would have ‘been solely for the contractor’s benefit. The Government .°.- > 


= oN: 
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was “ander | no » obligation to. issue ity “The sonbranton claims that it * ae 


incurred costs of about $2, 000 by reason of the fact that its affiliates 


were obliged to secure fill material elsewhere, and that it was.delayed : = 


80 days during negotiations. . No evidence was offered in support of 


"such alleged costs. This claim i is denied, both as to the ee as a 
ce pe and the lealleged delay. - i a 


~ Claim I tem ve 


| The Cia oament issued Directive AonJ uly 8, 1960; The directive = 
| required. that one test pile be driven at each of the two bridge abut-~ 


ae _ments, in such.a manner that the piles could be used as foundation — 


i piles. Previously, the test piles were not required to also function 


eet as foundation piles. The contractor obtained surplus test piles from > 


_. Project. 1F2.on or about July 12, 1960, but the specifications * required . 
. that the ground first be excavated to the bottom of the footing at the 
‘points where test piles were:to be driven. The excavation could not 

be started until the detour road had been completed. Commencement. 
of excavation also depended on receipt by the contractor of informa-.: 
tion concerning the pile locations: The contractor complained that it 


E ~ did not receive the revised foundation pile layout until September 16, 


- 1960, apparently in response. to the contractor’s written request of 
September 12, 1960 (which was preceded by several verbal requests, 
according to the contractor). The contracting officer’s findings state 


~~ that the: pile layout was in the hands of the Project Engineer on..— 
. August 26,1960, and that he could have furnished the proper locations 


_ for the test piles on or. after that date, if the contractor had requested -- 
the information. .Mr. Pickering testified to the same effect. a 
It has been shown that the detour road could have been-opened for 
traffic on or about August 26,1960. Hence, it seems to the Board that. 
the Government, knowing. ihe state of readiness of the detour and 
‘having the pile leyout available on the same date (the contractor ap- 


parently did not know this): should have advised the contractor im-~ 
mediately concerning the locations of the test piles. Thiscould have 


.- expedited performance of the excavation work and pile driving opera- 
.. tions that were prerequisites to the construction of the bridge. There _ 
was a delay of approximately 20 days which might have been avoided . 


- by prompt notification to the contractor by the Government. Itisnot | 
a sufficient defense to say that the Government officials knew that the _ 


contractor’s personnel and equipment: were engaged on other neigh- . 


boring projects. It was the prerogative of the contractor, and not of ~~ 


'. the Government, to decide how soon equipment and personnel should — : 
_ . be brought back after car of information concerning logations ap 
_ the test -pilee. ; = eae 


“Article 4021.2 » of FP-5T- 
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“The contractor ree that its ‘equipment. Pan personnel auld ‘have: 


nee i returned from other projects to Project 8R6 on 8 hours’ notice, 
nee However, it used 3 or 4 days to bring back its forces on this occasion. 
~The Board finds that the contractor is entitled to a time extension ot. ae 

16 days for excusable delays resulting from the Government’s failure & cats 


/. to furnish promptly the information on location of test piles. 


| On September 19, 1960; the contractor re-assembled. his équipment. © : 
and personnel on Project 3R6 and commenced excavation for the test. 


~ piles. The driving of test piles was completed. on September 30, 1960. 


Based on these tests the Government, on October 5,.1960, issued. Direc... 


tive B, providing the contractor with: data concerning the required: .; 
| lengths of structural steel piling to be ordered by the contractor. 


. The order was placed the same day but due to scarcity of warehouse _ 


-y 


: stocks of steel, resulting from the steel strike of 1959-1960, the-con=. - 
‘tractor was notified by its supplier that delivery of,the piling would. be a 

_ delayed until November 2, 1960. ‘The contractor claims that. except | ed 

for the steel shortage the normal delivery time should have been 6-days. 2 


The steel was actually delivered on November 2 and 3, 1960. 


The contracting officer found that the additional excavation ree 
~.,° quired for the piling that was on order was not completed until 
_ October 26, 1960. Therefore, the contracting officer allowed only 7 
. days additional contract’ time for delay due to the steel shortage. The >. - 
contractor explained that it did not complete the excavation work =. .~ 
“ -eariler because of the knowledge that the steel piling could not arrive - -< 
until November 2, 1960. The contractor asserts that in such circum: 
- stances it would ‘have been poor construction practice. to excavate 
footing holes several weeks in advance of the arrival of piling, because 

-of the probability of cave-ins and filling of the holes-with water. +: 
- Hence, it used its equipment and men on “another project. from. > 


October 3, 1960 to October 19, 1960, when the time to prepare. for a 


arrival Gf the piling ‘was appropriate. This action appears to have. ~~ 
been ‘well-timed, for (after unloading) the contractor began driving» eee 
- the piling on. November 4; 1960, and completed it by November 11, 1960.02 9 8 
vi The Board finds no fault.i in the contractor for utilizing its equip- ==. 
ment and: personnel. as economically’ as possible, when such use.on = > 
other projects did not Gelay its work under the contract, for. Proj ect 
3R6.. 


It. appears that after completion of ‘the piling: eperneon: ‘there’ | 


: were no further substantial delays in performance except such inter- 

~.  ruptions as were caused by unsuitable weather conditions, for-which 

time extensions were granted by the contracting officer. Hence; the 
_... delay occasioned by the late delivery of piling had’ a direct effect ‘upon Sones cook 

a Ene date of final completion of the contract. 


r . 
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be oe ~The Gocaunient did OE controvert the contractor’ S desertion: ‘that, ts 
except for the steel shortage, it could have obtained delivery of the - 


' piling 22 days earlier than November 2, 1960. However, ‘of that. 


eee period, 6 days were granted by the contracting officer because of -un-: 
~ suitable weather. Accordingly, we find that the contractor is entitled 


: to. an extension of time of 9 days in addition to the 13 days. allowed. - : 
by the. contracting officer (7 for the steel shortage and 6 for weather). < 


“Claim Item Vv. 


‘The contracting Siicey allow ed a total of 92 days for unsuitable 


oe weather, ‘77 days of this total having occurred during the period from 


- December 14, 1960 to April 11, 1961, both inclusive, In addition to. 

- the allowances: made by the contracting officer. the contractor has 

claimed additional periods of excusable delay because of weather, | 
the first being for “approximately four:weeks” out of the period from 
April 1 to the first week in May 1960, because of rain... However, | 
the contracting officer found: in sibetance: that during the period in 


ee ‘question ihe rainfall was considerably less than the average for the 


previous 11 years. The contractor seems to have abandoried this 
_ claim, for it was not discussed.in the testimony at the hearing, nor in - 
2 appellant’s post-hearing brief. Moreover, it appears that the con- 


-.  tractor’s forces were actively engaged in clearing and grubbing at the | 
site of Project 83R6 from April 1 to April 16, 1960, and from the 


later date until about May 22, 1960, the contractor’s equipment was 


located at other projects, so- that no time was actually lost at Project a 


3R6 on account of weather. 
_ The remaining issues relative.to weather Batis about fie fact th: at ~ 
certain time extensions or stop work orders were granted with re- 

-. spect to other projects during the winter months, but that as to Proj- -. 
ect 8R6, time extensions for unsuitable weather were denied for 
periods’ falling within those granted for the neighboring projects. 
. The Government showed, however, that the other bridge projects 
"were further advanced, ane that the cold weather had a more serious 


 -effect on the bridge superstructures being constructed on those proj-. - 


-ects than was the case with respect to the lower level work in progress 
on Project dk6. _ Moreover, the contractor was able to make con-. 
- siderable progress in spite of the weather conditions. a 
_ ‘Additionally, it appears that the contracting officer excused the: 
contractor for virtually every day when no work was performed be- 
oe cause of severe weather from December 14, 1960 through April 11, | 
1961. The Board concludes that the contractor has failed to sustain 


oS ate : burden of proof with respect to its claims for additional excusable: - 
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ee delay: besuas of juineually 3 severe  weaihior Iti is S obvious that 3 a cer- : 5 ae : 
2 tain amount os delay because of weather should be anticipated. Og a al ee 
on es Conclusion a Ga 
“The pens is aned to the extent ‘that 4} “ays are Sheehy oe ae 
| erated for ‘excusable delay in addition to those granted bys the aie. 
~ contracting officer. = 
2 appeal is denied as to all other claims. 


CLARENCE EyRON; Alternate Mu amber: 


| TIT concur: 
I concur: - te . 
‘Dean F. Ravzman, Chairman. | Tuomas.M. Durston, ; 
e Eee 5 Gh : | Deputy Chairman. f 
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2 Notice—Mining Claims: Patent == of a 


' The. 60-day period of publication required by. section 2395 of ‘the Revised: 2 
a Statutes on application for mineral patent is complete when the: notice has: 
been . inserted in nine successive issues of a ey newspaper ane: the full an 

statutory period has elapsed. 


Mining Claims: Generally. 


A conflict between a lode claimant and a. placer - claimant ‘ is an. naverse: . aoe as at 
claim within the meaning of Revised Statutes sections 2325 and 2326 and is 
properly resolved by the filing of an adverse claim and the institution: n of. ae 

. judicial proceedings. -as provided. therein. , Z 


> Mining Claims: Patent—Mining Claims: Possessory Right ere Me ee 
Failure to file an adverse claim against an. application for :a patent on a. ee ees 
. mining claim within the 60-day. publication period required by: section 2325 °°, . 

of the Revised Statutes amounts to a waiver of the adverse claim, and to the = 

‘extent that a protest against issuance of a patent on a mineral entry isan ae 

_ adverse claim: it will not be considered unless filed within whe required time. oe 


Mining Claims: Patent—Mining Claims: ' Possessory Right 


An adverse claim filed out of. time, and subsequent . judicial proceedings. ade 

based thereon but not begun within the period prescribed by Revised Statutes bane 
sections 2325. and 2396, do not preclude the allowance of a mineral entry,‘ pee 
‘nor does the pendency of such pr oceedings bar the issuance of a. parent on. 

~ such entry.’ Do os : 


“4 Caribbean Engineering Soasene.s vy. United States, 97 Ct. Cl. 195, 229 ci9asy: ; “antéa ne 
e z “Contractors, Inc., supra, see footnote 1 ; Triangle Construction Company, TIBCA-282 (March hat 
oe 14, 1962), 69 LD. 7, 1962 BCA par. 3317, & Gov: Contr. aes 
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Mining Claims: Patent—Rules of Practice: Protests le 


ra AD protest against allowance of. an. application for patent to a placer 1 min- » ee 


a Ing claim is properly. dismissed where the protestant fails to show that the. — 


placer applicant has not compe with the requirements of the law for ob- 


taining a patent. 
. ‘APPEAL FROM THE: BUREAU OF LAND MANAGEMENT 


“ " Chiemi- Cote Perlite Corporation has appealed to. the sien. of - 
‘the Interior from a decision dated November 16, 1964, whereby the | 

Office of Appeals and Hearings, Bureau of Land Management, affirmed — 

a decision of the Arizona land office dismissing its protest against the 

- issuance of a patent to Arthur C. W. Bowen to land embraced in the 


hae Mary T and Sandy 2 lode mining claims i in T.2 S., R. 12 E. , G.&8. R. M., 


_Arizona., 

-- Bowen filed application Arizona 0307 06 on June 5, 1961, for min- 
eral patent to the Superior Perlite Nos. 1, 2, 3 and 4 placer mining — 
claims in secs. 8, 9 and 16, T.2 S., R. 12 E. Notice of the application . 

- Was published i in the Stiperior Sun newspaper for 9 consecutive Thurs- _ 
days commencing on September 21, 1961. On November 30, 1961, | 


oe ; Bowen filed an affidavit of continuous posting of notice of the mineral 
patent application on the subject claims from March 21, 1961, to and o! 


2 including November 20, 1961. 
~ On December 29, 1961, the appellant filed a protest against the issu- - 
- ance of a patent to Bowen; alleging that (1) the 60 days’ publication. 


~ requirement of the statute (Rev. “Stat, § 2325 (1875), as amended, 


‘80 U.S.C. § 29 (1964) was not complied with, since the period from 


oa September 21, the date of first’ publication, to ‘November 16, the date - 


of last publication, was only 56 days; (2) any patent issued pursuant - 


- to. Bowen’s application should exclude land embraced in the appel- _ 


lant’s Mary T and Sandy 2 lode mining claims; and (3) the applica- 
tion is contrary to departmental regulation 48 CFR 185.24 (now 43: 
_CFR 3416.1) in that it describes more than 160. acres, since the appli- . 
cant is applying for 440 acres, and transfers to the applicant. of claims ~ 
- by others were by less than 22° persons. 


By a decision dated February 28, 1964, the land. office diamieed the a 


mrt protest for the reasons that (1) proper compliance with the publica- 
tion. requirement, was made by the applicant, since the 60-day period 
of publication is determined by excluding the first date of publica- 
tion and adding four days after the last date of publication ; (2) the 
patent applicant stated that to date no lode vein with mineral had | 

— been. ‘found in the glassy deposit, ang two corroborating witnesses 
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gue stated thing they w were well acquainted: with the land ‘ad: that the. prop: if 


a erty has no vein or: lode within the body -of volcanic glass known’ as. 
perlite; and (3) the certified copies of the original and amended loca.” 


, “tion. notices reveal that there were adequate locators Su the placer 


claims. - 
In affirming the dismissal of the eppallanty protest, ae Office of: 


- . Appeals and Hearings held that the statute, supra, does not require . hee 


that the last publication of notice of a mineral patent application be 
= on the last day of the 60-day period, that the departmental regulations — 
voy (48. CFR 3458.1, 3470.1(a)) requiring publication for nine consecutive. 


weeks do not. shorten’ the period, and that a person seeking to. file an | ee 


adverse claim has 60 days, excluding the first day, from the date: of. 
the first publication of notice in which to file his adverse claim. It 


found that the appellant did not file its protest until long after theex- ie = e 
, piration of the period for filing adverse claims, that the statutory’pro- =< 
“vision limiting that period to. 60 days is mandatory and precludes. 


consideration of the merits of an adverse claim filed after that period, 


. : : and that,by its failure to file its claim within such time the appellant. 
-. had waived its right to-be heard upon the merits of its claim, citing 


~ the Department’s decision in the case of Seymour Gray et al. v. Milner © 
- Corporation, 64 1.D. 837 (1957). The Office of Appeals and Hearings 


ie - further held that after the expiration of the 60-day period an adverse” 


- claim may be considered only as a protest against the approval of a: 

_. patent application, that the only other charge in the protest had eek 
- refuted by the land office, and that the apparent had not asserted . 
- that charge in its appeal. | 

_- In its appeal to the Secretary the apallant renews allegations side: 

_in its appeal to the Director, Bureau of Land Management, that the 


~ 60-day publication requirement was not satisfied and that the appl 
_ - lant’s lode mining claims were known to exist by Bowen at the time 


he located his placer claims and at the time he made application for a. 


’. - patent. . It contends. that the Bureau erroneously concluded that the © i ee 
. protest is an adverse claim rather than a protest against the approval. 


of the patent application, that under the ruling in. Voyes: v. Mantle,» 


127 U.S. 848 (1888), the appellant’s claims were “known to exist” by — 


.the applicant when he applied for a patent, that the election of the” 


a applicant not to inchide those claims in his application is a conclusive. 


declaration that he has no right to possession of such claims, and that: 
the lode claims are property of the appellant and are not Cees to. 
: 2 Giaposition by the Bune of Land eee | 7 


j 
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: ‘With reepaat to the appellants initial: contention, it has Jong. beew | 
established that’ the statutory requirement of 60 days? publication is 
"satisfied when notice has been inserted in nine successive issues.of a 

“weekly newspaper, and the full statutory period has elapsed, since a - 
tenth weekly issue would be after the expiration of the period for 

_ filing of adverse claims and, therefore, a meaningless gesture. David- 
.son-v. Phe Eliza Gold Mining Co., 28: L.D. 224 (1899)... The appel- 
- lant’s contention is, therefore, wholly lacking in merit.- | 


-. » Sections 2325 and 2326 of the Revised Statutes (1875), as amended, : 
=) 30 ULS.C. § § 29 and 80 (1964), prescribe. the method of determining 


the right of adverse claimants to the possession-of mineral lands for 
which a patent application has been made. Section 2325 provides in _ 


Ce part. that: 


ek * The register of the land office, upon the filing of * * * {an application. 
for. patent to a mining claim] * * * shall publish a notice that such application | 
has been made, for the period of sixty days, in a newspaper to’ ‘be by him desig- 
~. nated as published nearest to such claim * * *. If no adverse claim shall have - 

. ‘been filed with the register of the proper land office at the-expiration. of the. . 
sixty days of publication, it shall be assumed that the applicant is entitled to a: 
patent * * * and that no adverse claim exists; and thereafter no objection 
from third parties to the issuance of a patent shall.be heard, except it:be shown. 

c that the applicant has failed to comply with. the terms of. this eee 


“Section 2326 provides in. part. that: 


Where. an adverse claim is filed during the period of publication * * * all 
proceedings, except thé publication of notice and. making and filing of the ~ 
affidavit thereof, shall be stayed until the controversy shall have been settled © 
or decided by a court of competent jurisdiction, or the. adverse claim waived. 

- It shall be the duty of the adverse claimant within thirty days after filing his ... 
‘claim, to commence proceedings in a court of competent Jurisdiction, to deter- = 
' -mine- the question of the right of possession ee: : 


The foregoing language has been inter preted by this Depa 


and by the courts to mean simply that the failure of a party to file. 
an adverse claim within the 60-day publication period amounts to 


a waiver of any rights which might have been asserted by such aclaim. «| 
-. ‘Thereafter, such adverse claimant may show that the patent applicant 


- has not complied with the requirements which would entitle him to a 
“patent, but he may not assert his own claim as a bar to the issuance — 
of a patent to the applicant.. Dahl v. Rawnheim, 132.U.S. 260 (1889) ; 
| Wight v. Dubois, 21 Fed. 693 (C.C.D. Colo. 1884) ; Seymour Gray, 
et al. v. Milner Corporation, supra, and cases there cited. Thus, the 
Bureau properly found that the appellant had waived its eM to 
fe assert a claim adverse to that of the pare applicant. eee ee 
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The dopellnat contends, however, that. its ee action: isin ‘the? 


of Revised Statutes section 2333 (1875), 30°U.S.C. section 37 (1964), 


to file a proper adverse claim. 


Moreover, contrary to the appellant’s apparent theory, a- iocation poe See 
embracing a prior valid and subsisting location is not ipso facto void oe 
and ineffectual, but, if unopposed, may properly become the subject Su Ve 
... of mineral patent. Thus, a valid and subsisting location will inno. -— | 
case avail to defeat a‘ junior location, as to which patent. proceedings: “in 
are regularly prosecuted, except upon the invocation of judicial inter-  . ie 
- vention. The Clipper Mining Co. v. The Eli Mining and Land Co. 

_et al. (On review), 34 L.D. 401, 408 (1906).. ‘The appellant, therefore, Cee ee 
_ in order to protect any rights which may have been established‘by its 9: 
~ lode locations, was required to institute adverse proceedings in accord: Sy Ey 
ance with sections 2325 and 2326 of the Revised Statutes, supra. _ 2 
-. Having failed to do so, it is now precluded from asserting the existence —o 

) of those claims as a bar to the recognition of the placer claims. de ea 

. Aside from the charges which have already been found to lack merit, 
pees tha appellant has not alleged failure of the placer applicant to comply ; 
es with the requirements men: would enue him to receive a patent. 
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z “nature: of a protest and: is not an. adverse claim. Nevertheless, it is ne = : 
oe asserting | the existence of its lode claims as the basis for its opposition’. > 
_. to: the issuance of a placer. patent. to Bowen for the same mineral’ ~ . 
defo osits that it claims as lodes. Thus, the appellant i is, in fact, attempt- = 
in; to assert a claim adverse to that of Bowen, for it is. well established’ ae 
a that the same mineral deposit cannot be the brisis for both a lode and =~ 
placer location and that. a conflict. between a lode claimant and a... © 
_. “placer claimant is an adverse claim within the meaning of sections | 
"2325 and 2326 of the Revised. Statutes, supra. Cole v. Ralph, 252 U. S. fe a 
286, 295 (1920); Wedd v. American Asphaltum Mining Co., 157 Fed. 
>. 208 (8th Cir. 1907) ; San Francisco Chemical Co. v. Duffield, 201: Bed. 2 0) cS 
830. (8th Cir. 1912) ; Titanium Actynite Industries v. McLennan; 272: - >. 
~ .. F, 2d 667 (10th Cir. 1959) ; Hthelyndal McMullin et al., 62 I.D. 395.0 
(1955). The same authorities make it clear that a suit filed pursuant: -- 
"to Revised Statutes section 2326 is the proper means for determining ~_ | 
“not only possessory rights between the conflicting mining claimants ~ — 
_. but all facts involved in a valid possessory right, including the ques- —- 
- tion.as to whether the mineral deposit claimed is subject to placer- . 
location or to lode location. Although the point does not seem to have ~ ie 
been directly made in the cases cited, the rulings in them make if. 2°03 
plain that a lode claimant. asserting a right to. the same deposit ASA te ce 
- placer claimant cannot rely: upon the “known vein or lode” provisions =~. 


to salvage rights lost by an unsuccessful adverse claim or by the failure . a, a 
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Accordingly, the PEOHSEE was: a peopel Aenieeds "Whether the dopant. 
_ is locatable asa placer or a lode, however, must still be determined: in 
the adjudication of the patent application: The Clipper Mining Co. 


oe The Eli Mining- and. ZL and ¢ 0, et as, supra; Ethelyndal MeMullin. 


“et al. supra, 
- Therefore, pursuant to the authority delegated to the. Solicitor by 
ths Secretary of the Interior (210 DM 2 2A (4) (a); 24 FR, 1348), the 


decision | appealed . from is affirmed. pnt ee 


: Ernest F, Hone, 
» Assistant ORLER 


. 2 The: record discloses that a nee aneaeee proceeding was instituted in December 1961 
“in the Superior Court. of the State of Arizona in and for the County of Maricopa by Sil- 


Flo° ‘Corporation as a result of other lode claims conflicting with the placer applicant’s .:- 


- claims. This action is. still pending in the.Arizona courts (see Sil-Flo Corporation vy. 
_ Bowen, 402 P. 2d 22 (Ariz. .1965)), and final action on Bowen’s patent application must- 


ma necessarily await the outcome of that litigation. 


In June:1962, after the expiration of the period prescribed by Rev. Stat. §§ 2825 and 
- 2826, supra, for the institution of adverse proceedings, and after its protest had been 
’ dismissed: by the land office, the appellant. instituted a proceeding in.the Superior Court 
of thé State of Arizona in and for the County of Pinal to establish its possessory right: 
to the claims in conflict. In a decision. dated April 24, 1964, the court granted judg- 
~ ment ‘for the appellant and enjoined Bowen from any claim, interest, right of possession 
_. inor.to the Mary T and Sandy No. 2 lode mining claims. It appears from the record that 
this case is presently on appeal before the Supreme Court of Arizona. ‘Regardless of the 
ultimate disposition of the case in the State courts, however, this action is not a bar to 
the: adjudication of Bowen’s patent application, as a judicial determination of’ the pos- . 
--gessory rights of conflicting, mining claimants is not .necessarily binding upon this 
Department in determining to whom a patent should be issued, and the pendency. of such 
- -~proceedings, commenced after expiration of the statutory period for initiating such action, ©. 
.- does not bar the issuance of a patent. Nettie Lode v. Texas Lode, 14 L.D. ast eel He 
Madison Placer Claim, 85 L.D. 551: (1907). 2 
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PALO VERDE. VALLEY COLOR OF ‘TITLE, CLAIMS | ae 


PALO VERDE. VALIEY, COLOR oF TITRE : CLAIMS: 


sous 


Accretion. 


“Aceretion is the eaduals and iripeneentihle accumulation of land by action. of: ; 
water, title to. such land accruing to the upland. owner, and erosion is the: 
“gradual and imperceptible reduction: of land by. such’ acon. title to ne 

eroded Iand pens lost to-its former owner. Ss : vitae ie 


Avulsion. 


Avulsion is‘ the sudden and per ceptible shifting 0 of a river, in- which « case: title’ <s 
_ to. land i is. not affected. . . os 


Boundaries 


~ Because of: the orisaiubuion in 1 favor of ‘the permanence of poundngy: lines, -auy 
change in a riparian’ poundary is presumed: atl law- fy be ¢ an | accretion, rather ‘ 
than: an-ayulsion.. ©: ; : - 


Aceretion—Avulsion 


“Tn. determining title to land, the preferable distinetion. hetween, acer ero: and, ae a 


es ‘avulsion is based upon whether the land in . question retained te identity. ‘ 


Seat each: 


. Color or. Claim. of. Title: Generally: 
> Peder al withdrawn land. is’ not subject’ to the’ Color of Title Act. 


Color or Claim of Title: ‘Applications 


Land attaching to. Federal withdrawn land. 1 by. accretion itself. peconies with- 


“drawn and is not: public land subject to color of title applications even. when gees 


later separated from the withdrawn jand by arurticlay avilsions.: 


| M-36684 Patan eek ves | ne - October oh 1968 
To: Gronmrany OF THE Interror: “ CS ee He 
; Sussxcr: Pano. VERDE: VALLEY Conor: oF: Ware Cane 


~ Nineteen: applications were filed with the Bureau of Land Manage: | 
ment under the Color of Title Act of 1928, as amended, for patents to 
issue 'to public lands on the west bank. of the present. channel:of the 
Lower Colorado River? These applications were rejected by Bureau. 
of Land Management decision, approved by. the Under Secretary, on 
‘April.5, 1965.2 The Department of Justice has been. requested to insti- 
» tute enaeones actions, for ejectment. and daiages, against some of the 
- claimants, and similar requests are being prepared as to the others. 
Because of Congressional interest in this 1 matter, I am setting out for 
- your information. the. factual and legal backgroud of this problem. 
| -145 Stat. 1069, as amended, 67 Stat. 227 (1953), 43 U.S.C. see. 1068 (1964). 


2 BLM serial numbers, Riverside 05356 through 05873 and Riverside 05503, 7 
a *Union Feed Yards, Inc., et al., April 5, 1965. ook. 
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Tn 1903, ‘all Jands in ‘Arizona’ lying within six miles of the Colotads : _ 


River, rent: of the 114th Meridian, were withdrawn. for reclamation s, 
purposes pursuant to section 8 of the act of June 17, 1902.* 'The-area - 
.. Involved here was surveyed by the General Land Office i in 1917. Both 
-- before and after this survey, reaches of the river with which we-are 
= concerned had been. somite progressively larger bows. or bends to 


the west. 


The force of the river’s current was detaching soil fio the “west, 
se bank and: carrying it downstream. At the same time, soil from up- 
‘stream was being gradually deposited on the opposite bank. Title to . 


«soil accumulating upon the east. bank of the river is in the United 


States and, by the same token, oe of land on he west, bank lost 


oe ‘title to soil atoded from their land.® 


By 1923-24, the bows in the river on pve for pee west to 
threaten. levees constructed to protect farms in. the Palo Verde Valley. 


The seriousness of this threat is revealed in a report prepared. ine - 


- September 1922, which recommended ‘that cuts be made in the river. 
: channel to slimmnte the bends. “The bends in which the subject Jands. . 
-are located were known as the Raab, Hauser, and Comer bends. «As: 


_- tothe Raab bend, the report stated: “The river, for some.téme.past, has.» . 
given unthistakable evidence of its desire to develop this bend and ate | 
_.. tack the levee.” In the Hauser area, the report observes: “The river, _ 

for many years, has been developing: an acute bend to the west.” And 


. further, “As in the case of the Raab and Hauser ‘bends, this bend 
[Comer] is becoming more pronounced each year? 6 - 
Accordingly, 1 in 1923-24, artificial cuts were made, eines the 
-Tiver’s course and eliminating the bends: The lands within these 
bends were separated from the eastern bank of the river and the Fed- 
eral withdrawn lands to which they had been attached. ‘These are the 

lands which-are the subject of the-color of title applications. 
The Color of Title Act permits persons in certain circumstances to 


obtain limited amounts of public land to which they do not have title. . _ 
“. Section 1 (a) of the 1953 amendment’ requires the Secretary to issuea 
-- patent. for: not to exceed one hundred. and sixty acres for an appraised 


~ value of not less than $1.25 per acre, whenever it is. shown to his satis-. . 


oe faction that a tract. of land has been held (1) in good faith, (2) and) 


“in: peaceful, adverse possession, (3) by a claimant, his ancestors or 


grantors, (4) under claim or color of title, eS for more than oy 


4 32 Stat: 888, 43-U.8.C. sec. . 416 (1964). 
: ~ 5 New Orleans v.-United States, 35.U.8.. (10. Pet. ): 662, 717 (1836). ; 
-S Report ‘to Board of Directors, Palo Verde gv oint Levee District, by. c. N. Perry and F. c. va 
Finkle, September 5, 1922. _ [Italics ‘added. J: ads ; “aha 
bak Stat. eeu 43-0. S. ee Sec, oe (1964). 
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Fears: and: (6) that valuable improvements have been placed on the 
land or some part of it has been reduced to cultivation. - ae 
~The Color’ of Title Act applies only to public land, é.e:, ‘vacant, un- 

: ppipanied: unreserved Federal real property anbiect: to the public. 
land laws... Beaver v. United States, 850: F.2d 4 (9th Cir. 1965). In 


the Beaver case'a color of title application was filed for jand accreted 
to -withdrawn land located ‘on a. stretch-of the Lower Colorado River ° 

slightly: downstream from the present area.of interest. ‘The Court of - 
~~ Appeals chess the trial court’s denial of the color res title claim on the 


basis that: 


soe ae Me (a). this was not: land aubsectt to public entry; for. it was land hecreed” 
- to -withdrawn ‘land 5. and (by withdrawn land is not subject to the Color of Title os 
Act pecatise it is already. appropriated for other purposes. . Citing. Federat Power ; 
Commin. v. State ‘of Oregon, 349 U: S. 485, 446-48 (1955), and. other. cases.] 


| -- This: decision Serves to reaffirm the principle, established in earlier 
| cases; in Departmental decisions, and Federal regulations, that. public © 

~ Jand does not include reserved. or withdrawn land ®-and that: accretions ie 
to. withdrawn land become Dat: a that land: cand subset to me: i 


ee withdrawal. . 


Joo Phe: rules of. law. affecting the movement oka streams may. be. ne es 
ae stated. ‘The gradual'and imperceptible accumulation of land by:action - 
of a river is known as accretion:® Gradual and imperceptible reduc: - 


tion of land by such action is: erosion. Title accrues to. 3 the: ae eek 


owner by aceretion.2° It-is lost-by erosion. . 
Avulsion is the sudden:and perceptible shifting of ne course of a— 


- ~ yiver. 11 Tt may. be natural or artificial. In the case of avulsion, title oo 
to the avulsed land is not lost. by its: former owner nor does it accrue ae 


to the owner of what was formerly the opposite bank... 


_Although. the. distinction: between accretion. and avulsion. is often ‘ - 


a discussed i in terms of the suddenness of stream movements, for pur- 


poses of determining title to land along rivers which ‘flow rapidly. 
and whose ‘banks ‘are. susceptible. to erosion, the: Supreme Court has. 
" recognized the. preferable test. to be whether’ the land in question ce 


. retained ‘its identity.* In the case of erosion the soil detached is se 


-. carried downstream. Other soil, 10, soil from: upstream, is deposited ee 


7 8 United States y. Minnesota, 270 U. 8. tsi, 206 (1936) ; : 8. ‘Rep.- 857, 85th ‘Conk: 2a Sess: a 


(1958) 5 Claude M. Williams, Jr., et at., A-29928 (March 2 26; 1964) ; ‘Axel Ursin, Ae Ree : 


_.., (Aug. 4, 1960) 343: CFR see. 2214 '11(b): eos > 
9 Tiffany, Real Py operty sees. 1219, 1220: (3a ed. 1939 9). 
me 10 Jefferis v. Hast Omaha Land Co., 134 ee 8. 178, 191-198. (1890), and: cases ‘ited. 
cm 4 Tiffany, supra, sec, 1222.05.50 
= 12-Nebraska v. Towa, 143 U. = 359, 308-900 (1892), and « cases cited. 
BR Ibid at 869. pas eae . ; ; ae . 
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on the opposite pink. “Ownatahip of the soil ree is not: replaced i 7: 
ownership. of soil added to the opposite bank because at is. different 

~ soil. = a atime, Catan ae vee 
Thus, sven. in situations oe the erosive aétion + of a vattiongn 4 appears 

c to be rapid, -an:avulsion occurs only -where the stream euts anew 


channel, isolating certain soil and Jeaving it undisturbed... Ita stream. 


a “outs, out a new channel through ‘the land, so as to separate parts of 
the land which were formerly not separated; the ownership .of: each 
‘part remains the same as before *-*.*.2 15 Because of the: présumption , 


_ in favor of the permanence of boundary lines, any changeinariparian 


- boundary is presumed “2 at Jaw, to be an.accretion rather than an 
avulsion. 16. ; Dam Gis 
In order for these ade to Ba subject és sole of title spplick ons 
the claimants must prove that they were originally. California lands 
and were Separated from the west bank of. the Colorado River by an 
avulsion or series of avulsions. In so doing they must: overcome. the 


; legal presumption that such. boundary changes are ‘accretive. : The oe 
«applicants havé presented no evidence.to the Department which over- 


‘comes this presumption. In fact,'the engineering ‘report pr epared for 
the Palo Verde Joint Levee District strongly supports the Depart- 


ment’s position. that the westward movement of the river was gradual .. 
~ and therefore accretive.i? Furthermore, according to Department 
engineers, avulsions normally occur where ‘a stream. has developed: 
bends and seeks to assume a more direct course ; _ only: extraordinary on 


circumstances would cause a stream to move ‘erratically ea 
_ developing bends: or bows by avulsion.» va 
. The applicants contend that the 1909-closure of the Tagan Dam 
artificially increased, by aggradation, the river’s natural instability, 
possibly causing avulsive changes. No evidence has been presented 
to support this contention. The same argument was made by appel-- 


lants'in the Beaver case, SUPTA, AS to a stretch of the river Slightly aa 


downstream *® from the lands for which these applications. are made. 


“In Beaver the trial court and Court of Appeals rejected that argu- 


ment. The Court of Appeals noted that the “erection of artificial _ 
structures does not alter the application of the accretion’ doctrine — 
(County of St. Clair v. Lovingston, 90 U.S. (28 Wall.) 46, 50-66 - 
eles tag unless the structures were intended to cause. acoretion. at ee 


- 4: i Beaver v. United States, re 8, mt 

384 Tiffany, Real Property, sec. 1222, at 625." . - a me 

_ 6 Oklahoma. v..Tenas, 260 U.S, 606, 636— 638 (1828) ; 3. Wickes ¥: Mayfeta, 280: Pac. 340, 
842 (1929); Ibid. - eed 
37 Supra, p. 410, note 6. oa nas 

18 Ther efore more likely. to be. affected by the closure of Laguna Dam. - 
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7 “concluded: thai the Goveimment’s evidence disclosed, that the Laguna 
Dam had little, if any, effect upstream.!*. 


It: follows that the: applications under’ the Color of | Tiel Act were ae 


properly denied as being made to withdrawn land. ae 
- However; ‘other arguments are advanced by. ‘the applicanits. They 


| S urge the Department: to accept: the: determination. of the Colorado 


‘ River Boundary Conimission ‘which established the present. channel of - 
the river as the mutual boundary. between California and: Arizona in 


. the area-in question. | “However, three factors militate against reliance - 


on the. Boundary: Commission. First, the Commission adopted the — 
present river channel as. the boundary after failing-to discover evidence _ 

' sufficient to retrace the meanderings of the entire’ stream since 1850. 
However, this does not preclude: the possibility of establishing” the 
_ movements-of a relatively short stretch of the river during the decade 
oe preceding: ‘the 1928-24 artificial cuts, particularly ‘where, ‘as here, 
sufficient evidence i is available. . Second, the Commission’s own report 
- fails to overconie the presumption that the river’s: movements. were 
accretive. It concludes that all available historical data is. not: “suffi- 
ciently: comprehensive: or accurate to make determiinations of the avul-. 
“sive nature of changes in the location of the channel except for a 
7 comparatively few cases:” 2° Third, the effect. ‘of the applicants’ argu- 


"i - ment is that ‘an agreement between states as te their boundary should be - 


dispositive: of ‘title to United States property. However, agreements 


= regarding jurisdiction or sovereignty over land donot affect: title :to. 


—_land.?t. In: fact, the: legislatures. of both Arizona and California, in’ 
‘ratifying the: boundary agreement, specifically. provided that title to." 
“lands was not to be affected: Furthermore, the boundary agreeinent. / 
itself. amounts to an interstate compact which, under-Article I, section. : 

10, clause 3, of the Constitution, Congress i is required: to ratify, and 

such: Gonbressicnal ‘approval ee not, been given. ; | 

fore Gi conclusion, it is appropriate to point out that:even if the Golor of 


; Title Act' were applicable here, certain basic requirements. of that Act... -- 


a have not been. met. The color of title applications indicate that at, St 


. . “30 Citing with’ eouresal the trial Goureis fading that: : i : a: 
[Lj he assumption would not support a finding that the aggradation attributed | to. 


ithe: building of ° the Laguna Dam -was more.than.a minor factor, in causing the erosion. a 


and. accretion at the site ‘of the parcel. - There are many other natural factors: x which 
"played a part in.the erosion and: accretion. which took Place, ‘ : ; oo, 

' Beaver’ ¥. United States, supra, at 11. ; Bg, ig, PCR ce 
“Joint Summary: Report, Colorado. ‘River Boundary. Commission “Dee. 2, i964), 
pp. 6 ie, be he : eS 

Bh United States v. Percheman, ; 32 U.S: (7. Pet:): 51 (1833).° ae Ge Co ae a ee ee 

' 2 Ariz. Laws 1963, ch. TT,,. 8eC, 5, Ariz. Rev. ‘Stat. 41-522 Calif. ‘Stats. 1988, ch. 859,25; 
see. 4, Cal. Gov. Code sec. 175. ee aoe ee ae, 
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parts ‘of ae eed land ae GE oe ‘Ocohpisd’ toe ths pegitisite: - 


twenty-year period.. In several instances clearing operations did not | 
_ begin until the mid forties and proceeded gradually over. a number of 


years. : Any: land:not: held. for: the required oe could not: ie validly. | 
claimed ‘under the act.?* ~ .... ae 


. Further, to establish good. faith the: ‘oripiddl. occupants ‘must be: ah 
shown to tare been unaware of the 1923-24 artificial cuts: ‘However, rtd, 
_» Palo. Verde Irrigation District records indicate that a number of the. * 
aoe applicants: or their grantors were active, either as individuals or repre. 

_. sentatives of: corporate holdings, in Trrigation District affairs.. Since ~ 

the 1923-24 cuts were common: knowledge i in this. area, at least some of . ~ 


4. ithe occupants must have known that the exposed tracts were Federal. a 


- withdrawn land and. were not the product of acer etion. vie 
Another defect in the applications stems from the fact that the nade: ~ 
in question were originally cleared and occupied asa few: large hold-. 


| ings. The Color of ‘Title Act. clearly’ contemplates patenting of only = 


-160-acres for each: original occupancy. In cases where the area held. 
exceeds the. statutory.maximum, the Secretary i is: given authority. 0. 
~. determine what subdivisions, not exceeding. the 160 acre limit, should: 


be patented.2* Occupants of the claimed: land: include Ulmer Ranéhies, : : 
~ ‘Ine., Union Feed Yards, Inc., John Norton Farms, Intake Farms, Inc. po ee 
 Be& EK. Farms, Inc., and others. Five original large holdings ‘were oa 


broken down, in most cases a few months before. applications were filed, 


 .so-that no ‘individual holding now exceeds the:160 acre imitation of the : : 
Color of Title Act... Since the original oceupants of the large holdings.” 


would have been limited: by, statute to 160 acres, these occupants cannot 


defeat the statutory intent by subdividing the land to permit each 7 


“grantee to qualify. for a 160. acre tract. under the Color of Title Act. 


Finally, the ‘applicants assert: what. they consider: to be their. . 
“ Heqiiities” namely, that. the failure of the:Government to claim the - 


land during the period when it, was. being. improved establishes ex- 


» Ceptional rights i inthe. applicants. However, since: estoppel does not 


operate against the United States, the inaction of Federal employees ue 


ce does not prevent: the United States from asserting a valid title to its : 
‘own property.” - Under Article IV; section 3, clause 2, of the Constitu- ©. 
- tion, Congress alone i is given authority to dispose of public property, 28. 


- and 1 no “equities” which. counterbalance this authority, are created i ae : 


23 Beaver ve United States, supra: at 9-10." 
2. A3 U.S.C. sec. 1068. (1964). 


28 United States v. ‘California, 332. U. Se ‘19, 39-40 (1947), ; Utah Power é Light t Gompany a 


-¥. United States, 243 U.S. 389, 408-409. (1917). : 


| ..24 Gibson vy. Chouteau, 80 U.S. :(18. Wall.) 92, 99: (4871) ; Ashibniter ¥. Tennessee Valtey - in - 


Authority, 297 U. S. 288 (1986) ; Alabama v. Tewas, 847 U.S, 272 (1954). 
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7 ‘he pone of an. assertion . or rights’ stemming from administrative ss 
action validly taken. under an act ‘of Congress. ila 


I must: advise you, therefore, ‘that’ the color of title. Gi prleions ae 

z ‘were ‘properly Tejected by the Department as claims to Federal with: 
: drawn land and that: there is no administrative. action possible by ee 
| which: title can be recognized t to bei In, 2 the claimants. . i 


| Frank J. Baa 
" | Solicitor. 


APPEAL OF PETER. KIEWIT. SONS’ ‘COMPANY 


| Pee : / Decided October a1, 1965 ~ 


| - Contracts: pawaies and Remedies: “Jutisdiction—Rules of: Practice: Ap eer 


- peals: Dismissal—Contracts: ‘Performance or Default: Compensable oN 
Delays ce. “ ts ue . ae Saw 

» An appeal will be dismissed, for lack of Jurisdiction. as’ to maine. Of the con- 

- tractor for’ expenses of delays ‘allegedly ‘caused. by the Government, where 
"such delays are not compensable under the provisions of the contract. © 


os © Contracts: Construction. and Operation: Changes: and Extras—Contracts : 


Disputes and Remedies: Damages: Measurement—Contracts: Disputes 
and Remedies: Equitable Adjustments ms 


"Where a ‘contractor. is required. to. perform extra. work of a kind not provided ae a 
for by. the - ‘contract unit prices, the: contractor's actual cost of: such pers) 


formance i is ane pee basis: for an 1 equitable adjustment of the contract tprice. eet 


“BOARD. OF conTRACT APPEALS 


tp this. appeal the contractor, hereinafter also retorted’ ee as the : 


" “ appellant, seéks to recover the sum of $201, 350 claimed to be due from a . 


: the Government’ as a result of changes in the work and additional _ 


expenses caused by. delays and errors “in staking, loss of efficiency, 
additional, work, and the necessity of prolonging the work for more - 
than one work:season.. ~ : 

The Board heretofore denied the. Governnisnt’s' motion to cane ; 
the appeal,’ and pursuant to ee decision. a bore was held in Seattle, 3 


a o ‘Washington, i in July 1964. 


The contract, dated: September 25;. 1959, was in ‘the total estimated 


S amount of $495, 267. 90. By the terms of the contract, under: Project a 7 


Sere a 1'Peter. Kiewit Sons? Company, TBCA~405, Ofaren 18, + 1964), 1964 BCA ‘par. 4141, 8: oe 
ee Gov. Contr. 251 (¢). Se se aie wos 
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NP-A4,B1, the contractor was ae to Siide end sur Toes nearly | 
‘eight - miles’ of the McKinley National Park Road in Alaska. In gen- 
eral, the new road followed an existing road, and to some extent the 
ox proj ect road. coincided with the existing road as an improvement of it. 
-'The.contract documents included. Standard Form 23A (March 1953) | 
- and Standard Specifications for Construction of Roads ae Bridges on 
Federal Highway Projects, known familiarly as FP-57. ; 
“Under an agreement: of long standing, the contract was funded and 
executed by the Department of the Interior, but the administrative . 


responsibility for inspection, acceptance and payment - was vested. In 


- the Bureau of Public Roads, Department of Commerce. 
Prior to.2 preconstruction. conference. in April 1960, appellant had 
‘prepared a “Construction Progress Chart” indicating the approximate 
dates for starting and completing various phases of the work. This. 
‘chart contemplated that the contract work would-be commenced on. © 
May 20, 1960; and would be entirely completed about September 10, 
1960. The contract provisions allowed 135 days for completion of 
performance. Also, according to the testimony of appellant’s Job 
“Superintendent, Mr. Clance McElravy, it had been planned, in accord- 
ance with. appéllant’s general practice, to start the work with un-_ 


| “classified excavation near the center of the project, where most of the . | 
‘cut and fill work was located. This phase, according to Mr. McElravy, . 


was to be followed by. placing a layer of gravel, to minimize difficulties | | 
in hauling material when rain occurred. The gravel was to be obtained 


— --from the rivers at either end of the project. ‘An additional reason for 


planning the unclassified excavation as the first stage was the desira- 
bility of removing the top layer of brush and tundta in all cut sections 
as soon as possible, so as to expose the underlying frozen earth or 
“permafrost” (of fréquent occurrence in that part of Alaska) to the 
_. thawing actions of the air and.sun. Then, the permafrost could be. 
~ excavated in. successive layers without the added Sons and slower 
operation of ripping. - 

However, in the appellant's covering letter of Apel 26, 1960, trans- 
mitting the chart to the Division Engineer, Bureau of Public Roads 
the appellant made the following request: : 

We hereby’ request permission to start construction. ‘operations abreed May = 
_ 25th, 1960 and June 1, 1960 on’ that part of the project nearest the Sanctuary: 
River and in general Proeeet with construction from the Sanctuary River to the 
. Savage River. - , 
| _ Appellants work camp was setablichad: at. the ‘west and of the epmiee 
néar the Sanctuary River; about May 31,1960. For several days 1 there- 


after the stakes that had been placed by the Government did not cover 
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an area large enodeh to permit the effective. use of appellant's. ma- 
chinery. During that period appellant used some of its equipment to. 
level a small: airport f for a thir d party, at a point between the railroad a 
and the Park Road.. 7 . 
eo ‘Notice to Proceed ¥ was issued June 3, 1960, neakived: by the contractor 
- on June 6, 1960. “The contract was completed on August 92,1961... 
? “Appellant alleges that the. delay by the Government in commencing 
the staking of the. road as one of the causes of prolonging the job. 


‘However, testimony offered by the Government showed that during - 


the preconstruction meeting the Governinent requested that appellant a 
"give two weeks’ notice of its intent to begin work in order that sufficient 
~ staking could -be done before arrival of the contractor’s forces. Ab <_ 
that time, according to Mr. John A. Russell, National Park Service - 
Project Supervisor ‘for Alaska, the contractor advised that it couldnot 


_ furnish two weeks’ notice before starting work; that its operations — 


would be flexible enough so that it could be performing work of some: 


~ nature, in the absence or more complete preparation. by the Govern-- 


ment.. Mr. Russell testified on cross-examination that during the con- . 
~ ference in April 1960, the contractor advised the-Government that it. 
would be ready to start work in the first part of June, at.the Sanctuary - 
River. This informal advice.does not seem to fave. been a, firm com-: . 
mitment, there being no day certain specified for the expected com-. 


mencement of work. Mr, McElravy had testified that: during the meet- | | 


ee ing the starting time was discussed as being “the last of May.” ‘Ifthe 
contractor was unable to furnish notice two weeks in advance of start- - 


ing the project, it is hardly reasonable to. suppose that in April it could a 


have given definitive notice more than a month in advance. 


‘Chain’ No. 1—Multiple Change anil Line Change SUL,764. 


In addition to the lack of staking at. the start of the job, appellant 
_ elaims that it was not fully compensated for expense and delay im con- ’ 


nection with Change -Order Ne o. 1, which directed that the’ erade Ole 


~ the road be raised olisce it was to cross:a'stream in a gully. and: con-— 
: sequently increased the required length of a large structural plate 
culvert pipe to be placed in the gully at Station 856+27. It also di- 
rected a change in the line of the road between Stations 902 and 908; 
_. The pipe (inown i in the trade as “Multiplate”). was:constructed of 
curved steel plates, each about 6 feet:long, that were usually assembled : 


and. bolted together at the time of installation. When-so assembled, the 


pipe was 8 feet in diameter. Sheet No. 15 of the contract drawings re- 


quired: a ie foot pipe, and. Bid Item 455 (2G) estimated that the Pipe es 


7 418 2 DECISIONS OF THE ‘DEPARTMENT: OF: THE INTERIOR [72 LD. 


an would be 70 feet 3 in length. ‘On Ju une 2 28, 1960, the Gevertiment orally eee: 
get advised Mr. “McElravy that an additional 38 feet of pipe. ‘would, be. - — 

~ needed for this culvert, because of thei increase in'the height and width | 
OE the. embankment. ‘On that’ same day, by telephone, Mr: McElravy Poe 

. ordered the additional length of pipe. Delivery of the additional pipe 


was scheduled for about August 6, 1960, but because of delay in transit ¥ : 


- it did not arrive until August. 13, “1960.. The additional 26 feet of pipe 

and the original 70 foot length were bolted together and placed in the 
_- stream that was to flow through the pipe. The | pipe was then backfilled ae 
~. and the culvert was completed on August 22,1960. 7 


"Phe findings of the contracting officer are in err or with respect to the . 

~ dates of starting and completion of the culvert. On page 6 of the 
| findings it is stated that installation of the original 7 0 feet of the: multi- 
' plate began on J uly 5, 1960; that fill was placed on 'F uly 22, 1960, and 
that “hauling over the pipe: continued thereafter without difficulty.” 7 
-. The time required for obtaining the additional pipe caused. a corre- 

sponding: delay i in work to be per formed to the east or far side of. the 


. “stream, where most of the. cuts were located. and in certain. work on 
the west or near side of the stream, where most of the fills were to be | 


made. » Loss of efficiency 3 is claimed concerning work performed after | 
completion of. the culvert, attributed to ‘the necessity. of ripping 


through the permafrost sections. “It was not then possible, because of 


the loss of time, to proceed. with the original plan of first scraping off — 


the top layers and thawing the permafrost, as hereinbefore described. me 


The various delays thus prolonged the project into the following year, 


i: itis alleged. Except for an old bridge for. the existing road nearby, ie 


. there was no way for the contractor’s equipment to cross the stream 
> that was to flow through.the pipe, until the pipe had been placed and 
- backfilled. The old bridge was not safe for heavy machinery. It is. 
the contractor’s. position that it could: not have reinforced or rebuilt 
the old bridge. without closing it to traffic for a considerable period. 
The contract specifications required that the existing road into the - 
_. Paik be maintained for the use of the public except for periods r not 6x- 

| ceeding one hour, to be coordinated with the Park Service to avoid in- — 
convenience to busses, étc.2” The Government contends .that the con: - 


tractor could have first placed the original 70 feet of the pipe and could ae 


have backfilled it to the extent that it could be used-as 4 bridge... How: 
ever, the contractor maintains that if it had placed and backfilled the 
: original 70 feet.of pipe, it would not have been feasible later to connect ~ 


the! 26 additional feet of pipe to the original 70 feet while the stream Be 


: 2 Article. 43, : Construction and. Maintenance Of Detours, ‘Section 4, _Seone of, Work, = 
_ Special Erousians Part: 2. ; é es 
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se was: 5 flowing: ‘itizouigh’ i pipe. Additionally, practical: doriaidetations 


- involving the necessity of freedom to roll: the pipe while: bolting’ s sec- : 


tions together: and: the possibility: that. the original--70: feet would: be 


Pistanted-i m. shape by. the: weight. of the fill: above: it- were: advanced by ss 


Z “the contractor as reasons for not placing and backfilling the 70. feet: of 
i pipe when it-was first assembled, about July 12,1960. : 
~The Board ‘finds that the position. of-ihe Sonbraeter: 1s. jveasenably ; 
“sound with tespect. to. the. necessity -of awaiting delivery: of: the ad-' 


| ditional length of pipe before constructing the culvert.’ A. thorough os 


a analysis of the claim and of the costs associated with it reveal , however, ee 


that the relief requested is: based entirely on Government, delay, for 


which the contract provides no remedy except: extension of time for per- | 
: formance: ‘The contractor was compensated by means: of the: contract 
“unit. prices: for the additional length of pipe and. for the increased. 
volume of backfill. In no case has ‘the contractor complained. that the 
~- quantities of. ‘items theasured for payment. pursuant: to: -the. contract, oa 
were too. low, either as to this claim or the:cther-claims. included in 
this appeal. - Moreover, the contract work was completed: within the 


time required: (as. extended) » aay no > further extensions of: time are re Lo 


~~ claimed. on : | 
The contract provisions for. payment on. the tage of. the actual | 
quantities of: work performed at. specified bid prices afford the only 
‘means: of : monetary. compensation. tothe. contractor for additional — 
7 quantities: exceeding the estimates. aside from the ‘clauses: ‘specifically 


permitting adjustment in certain circumstances, such: as the Changes a 


clause? Where a change requires extra work ‘Of a kind not’ covered. 
by the contract: prices, the contractor is entitled to. an equitable adjust-: 
“ment for the’ cost of performing the extra: work. If the extra. work. 


~~ necessitates additional time for performance of the contract, the.con- ~ 


~ tractor: is entitled. to an. equitable. adjustment, inthe time for. per- a 
formance allowed. By. the contract. and this ds true, ereepec tive of. | 





8. “CHANGES | : 


. “Phe Contracting, Officer. may at any: tins, “by. a written: order;. ‘and without’ ‘notice: to the: ae 


sureties, -make ‘changes in: the drawings and/or specifications of. this contract and within 
~ the general scope. thereof. - Lf such changes: cause an-inerease or decrease in. the ‘amount 


“* @ue: under this contract, or in ‘the time required for. its: performance,’ an: equitable. adjust- © 
wis ment.shall:be made: and. -the: contract: ‘shall be. modified in writing, accordingly. | Any claim . 
“of the Contractor for’ adjustment ‘under. this clause must be asserted in writing ‘within 30 


. @ays from : ‘the date’ of receipt. by. the. Contractor. of the. notification of change: Provided, aa 


a however,: ‘that. ‘the Contracting Officer; if he. determines..that the facts justify such-.action,. . ) 
“may receive and consider, and: adjust any such claim asserted at any time: ‘prior to 'the date . , 


of: final” settlement ofthe contract: If the. parties. fail*to agree upon’ the: adjustment. to 


“be: made -the dispute shall be determined as provided.in Clause’ 6 hereof... But nothing | a 


ae provided in: this. clause shall ‘excuse, the. Contractor: from proceeding with: the. prosécution, : - 
cs.) of the. work as changed. | Except as otherwise. herein pepideds: no » charee, for: any. extra 
work or material i be. allowed. ae es ou ; a ea BRP * ay 
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Hess whether the cost of such tie work is compensable at the unit t prices or 
under the other payment, provisions set out in the contract. 


The “contractual. arrangement, for. estimated quantities ° and fixed 
unit. prices: whereby. such agreed. unit.prices are applied to the actual 
_- quantities of work performed obviously makes for flexibility of admin- 

istration. . In most cases it also eliminates the necessity for. issuance — , 
of a formal change order. The equitable adjustment for variations — 
“in: quantities-is automatic. and, thus, it éxcludes the time-consuming” 

_ processes. of ascertaining the costs of the additional work and the 
. negotiation of a price adjustment pursuant to the Changes clauses... ~ 

We are not. concerned ‘here with the type of adjustment of the unit | 

‘ prices permitted by Articles 4.2 and 9.3 of FP-57-in the case of a - 

variation in the quantity of a major item (identified in the contract) i 

exceeding 25 percent of the contract estimate. However, such an‘ad- 

jJustment was made under the instant contract with respect. to an 
~ overrun. of. Item 1024) Borrow Excavation. Case 1. The ‘parties ~ 

‘agreed on a: new unit price of $1.11 per cubic yard for the excess : 

quantity (compared with the original bid price of $0.73. per cubic 


. yard), as embodied in Change Order No. 2 dated November 7, 1961. . 


~.- . The same. line of. reasoning applies to the companion claim. identi- . 
fied as a “Line Change.”. “According to the contracting officer's find- 
‘ings, the. Government determined that the course of the new road, as. 


previously staked on. June 16 and. 17, 1960, should ‘be changed to. 


follow more nearly the existing road between Stations 902: and 908. 
This section: was restaked on July 30, 1960 and all grading and fill — 
_ operations were. completed by the Contractor on August 18, 1960. 

_ In addition, the contracting officer’s findings include. the statement : 
that the work required by.the Line Change was carried out “in regular 
-sequence with the Contractor’s other operations.” ~The record does 
not clearly disclose in what manner or to what extent the. contractor’s. 
. performance of the contract was made more costly by. reason. of'the - 
‘Line Change except as it may have contributed to the over-all delay 
in performance. The evidence indicates that-the contractor was de- 
layed by the restaking for the Line Change but-other work was being - 
performed during the period of restaking. In. its claim letter of 
August 10, 1962, the contractor seems to relate its claim for addi- 2 


tional compensation under. Change Order. No. 1 (dated August 8,0 


| 1960), to the inadvertent omission of revised drawings. that. should’ ~ 


have accompanied the change order, describing the changed. work. ab eee 


i The change order was: received: by the contractor: on: August: 19, 1960, 


4AREM Contractors, Tee. TBCA-825 Capt 21, 1964), WE LD. 182, meine ee par. “4208, - 


6 Gov: Contr. 257. ° 
_ § See ae An Analysis of the Standard. “Changes” Clause, 25 3 Fea: Bz Te 177, 187. 


ie reh ge Oke . : October at, (1905 Pra a ai ue ee es 
Ana the. oid denne were delayed uritil September 29, "1960. 


However, all of the work required by Change.Order No, 1 had een : 
completed. by August 22, 1960,.in- accordance with the revised stak- 


. . Ing,:so: that the change rds wierely confirmed what was an accom-" 


plished’ fact... Examination of the itemized charges in Enclosure “A” — 
attached to the claim letter of August 10, 1962, discloses that the total 
amount of $14, 764 for Claim No. 1 is apparently attributable to “Rip- _ 
ping Frost: (1960). We conclude that the delays occasioned by 
_.Multiplate - Change. and the Line’ Change, under: the contractor’s | 
~ theory, prevented ‘the contractor’ from. following its original efficient | 
and economical plan’ (discussed earlier in this opinion). of scraping . 


off the top: layers of soil.in the early stages of the project. SO as to a 


thaw the permafrost and avoid the slower and more costly, process, of | 
Mpping. “ a j : : 
> Inany ‘event, it is clea that this ‘@aim'i is one for thie costs of delay 

and for: the “ripple” ‘éffects or “indirect results stemming from. the 
issuanée ‘of a change order. As such (absent a. “pay- -for- delay” ‘type 

of contract clause) it is a claim for breach of contract. The contractor. 


| ~ does not’ claim that-it was not compensated. for the direct: costs,of 
ae performing the changes, themselves. In certain other claims made. oe 
_ by the contractor, the delays: and‘indirect results flowing from Change 


Order No. 1 are asserted to be responsible (together with: other causes). : 


for the necessity of continuing the project into the following year, nee 


| Appellant contends. that the Goveriment, having had. ample time to. 
make any substantial changes after execution of the contract and 
before. commencement of the work, breached the contract by: its: ‘several 
allegedly: arbitrary and capricious changes. that unnecessarily: pro-. 

-Jonged the: contract performance into a second work season. As we. 


stated in our- opiiiion* denying the motion of the Government to dis-” 2 
~~ BHSS this appeal: : com) 


Tf it should develop that. Stich claims,’ are in fact claims for preach of con- wae 
. tract; then: (contrary. to appellant's s theory) the Board would : have: pile, jurisdie- he 
tion,':as. we have: held. on numerous occasions. : The. Board’s, ‘power to-grant~ 
relief must be found within. the. “four corners”. of the contract, for-that power _. 


--ig not ‘granted by statute, as alleged in appellants reply. brief, but. by the con- 


tract itself: ‘The authority ‘of the Board ‘to” decide questions | ‘of law does not 


include authority to grant relief for breach of contract since iti ds not ‘a t dispute ce 
: arising “under the contract. ue (Italic supplied): : oe 


The Board held in BG: Brown, Jr. rand Company :* Te 
“Tt. is: well settled: that. in the absence of an express contract provision, “such , 
as a “Suspension of. Work” clause (not present here). this ; Board nae. no Juris ie 


6 Note 1,.aupra. : 
. 7 IBCA-356 - ‘(duly 26, 1963), 1963 BCA. par. 3799, a Ger: Contr. 406(k). ‘See also, 
care United States, Y. Baa B1T v. S. 61 (1942).. s nee 
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Ve diction over a claim for expenses ‘incurred as a result of ‘Government intenfer- 


ae ence or delay. , 


eae Aceordingly, the appeal is s dismissed as. to Chaim, No. 1. 


| “Clans Ne 0. 2: andl 6—Incorreot Staleing ér wn 1960 ad 1961 Resulting in < ‘ 
Changes: ee 610 ees Hoe a 


| “Appellant cfinplaine that. ecens errors were ads by. the. ‘Govern: 
ment, in staking the highway, preliminary. to the excavating, grading & 


and émbankmeni work performed by appellant. Tn addition to.the — a 


contribution. of such errors to the over-all: delay: that prevented. com-- 


pletion of the project within the time anticipated by appellant, it is — os 


a alleged that ‘the work performed by appellant after the correction of 


ws the errors Was more costly than it would-have been except. for the er-- 


“rors. The additional costs are represented variously. by the expenses : 


of moving appellant’s equipment and work forces from one location to 
~ another, returning equipment: and: operators to the location of the - ae 
. staking changes, lost time caused by a decision to change the length =~ 


| of certain pipes, and delays occurring while stakes 7 were being changed. 2 
 Appellant’s brief, in. discussing staking errors, ‘states in‘substance — 


that Claims No.1, 2, 5 and 6 howd: not now be treated as ‘separate nee 
claims for ee but that the costs involved “should be-in- > 
'. eluded as part of the overall ‘loss of. éfficiency.’.” Nevertheless, con- : 
sideration will be given to certain illustrative examples of items within. - ~ 
“Claims No. 2 and 6, for the purpose. of - determining their. eligibility Se Ad 
for possible adjustment pursuant, to the Changes clause.. No dollar: aay 


~ amounts: have been assigned to the separate: items involved. os 
The details concerning equipment. time and labor hours sileged: to. aa 


hive been. expended are described in Appellant’s: Exhibit: Las to- ‘the a : 


Bas 1960, work season and i in Appellant's Exhibit N with aes to 1961. 
| * Olisi No. 2g. Item (a) ae 


The diary sf appellate superintendent, Mr. SkcitIeawy; souaiie an 3 et 


2 | emit for J uly 2,.1960, that is similar to the description of the first. > 


- claim-‘item in Exhibit L, also dated J uly 2, 1960, and entitled : “Moving. oS, 


an equipment from. 1120—one. location to enother, duet to ohaving | to change : 
slope stakes—3 hours lost.” a eee 

The’ contracting officer found. that Le he he Pe 

~ No, work was dorie.in this Section (Station. 1120) « on July 2, 1960: No: stakes a 


ae were reported in error and no reworking of the section was reported nor recorded. 


~ “These conflicting statements have been partially reconciled I by t the : 
: Seatplanstion in appellant's briefs, : 


es 4181 oe Be “APPEAL: oF PETER: KISWID. SONS" canons a =. 
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On: Taly 2, 1960, ey men and ‘madtinas. were e moved to. the area of station ae 


ae to. establish. shoulder. lines.. The stakes were so bad. no shoulder. lines, could’ : 


ae be established. Hence the: -men - and equipment had to be moved ‘to. another slit . 
location. 


“Tt is. apparent ‘that ihe s appellakt dain ates not ee be: a Senation . ee 


that, constituted. a change... It alleges errors that may have resulted in 


. changes at a later time: "The delay that was. occasioned. did not arise = ees 
out. of any. necessity. of repeating work previously. performed.: The kode 


period. of 8 hours alleged to have been lost seems to have been a delay. 


Poon related. tothe, determination: that work could not be done. feasibly at ee 


Station’ 1120, and that. the. men. and equipment - could. be more. s 
usefully employed at another. location. “on, up. the, oad,” ns aS, Mr. 
ra McElravy’ s diary recorded it. | | 


The principles described-i in our di ocieion Ge Glaiin ‘No. té concerning a - | 
the. Board’s lack of jurisdiction to consider.claims for delay are also. 


applicable in this instance. Henee, the at is dismissed as to Ttem_ oe 
(a) of Claim No. 2. ee . pe : rz 


"Claim No. @. "Item oO). 


Oy uly 15, 1960 More stripping required Sta.: 926-981—Had 1 to move cuit oe a 


2 back’ in ‘this area after. ake were cute from 2. “1 to ? <1 pocraae hours - 
‘lost time. 


Mr. McElravy’s diary: for uly 15, 1960, enn the: following ag 


as pertinent. entry: 


~The: B.P.R. man moved the cut: stakes from a 2 1 we a: 3: 1 Sta: 926 tof 981 today 3 a ae 


after we had stripped. a steep slope: ‘to clean up the 2. ‘La few days ago.. 


ii. he, contracting officer found that according to the’ Cavcminieas ee 
2 records the stakes were changed f from 2:1 to-8:1 before the contractor: ee 
~ had performed any excavation and that the work of. excavation Gs aces 
oS _aecordance with. the: change liad been performed on July 8, 1960. 
_ Furthermore, the contracting officer determined - ‘from: the» Govern- ee 
 ment’s records that none of the work performed on. July” 15, 1960: ene 


included work on the slope between Stations 926 and 931. . E 
_ The. testimony and exhibits did. not provide any . resolution of the 
discrepancy between the contractor’s records on the one hand, and the 


‘findings of the contracting officer: and: the ‘Government records on | 7 


the. -other. 


“We conclude that appellant has noe apie ee ‘burden: of brooke - oe 


to, its allegations Concerning additional work of stripping the. slope 
in ioéordance with the revised stakes. Aopordingly, the appeal.” is 
7 denied as to Item (b) of Claim No. Qo : 


* OF. Ré-R Construction + Company, IBCA_413 September 27, 1985). 
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_ Claim, No. 2. “Liem (0) 


ai uly 22; 1960: “Slope stakes at Sta. :T08 ‘to pe moved 2 after ent, finished 


, ours time’ loss.” 


_Mr. _McElravy’s. cacy for July 5 93, 1960, inolades the 0 following: 


“The. BPR boys | are still. remarking stakes and. resetting some, They" bays! 
moved some in the top of the back one Station 963. ‘to 967, and we have meer 


all of cut finished. 
~ According to’ the odtisoeiig officer’s: andings: ‘the slants i in’ ue 
: sions stakes: covered ‘the area of Stations 962 to 968 plus 50, and such 
. changes were made beginning on July 8, 1960.: The restaking was com- . 
pleted before the contractor’s grading operations had reached the area.” 
in question, according ‘to the contracting officer, who found that: 
'; * * in no instance did the Contractor have to refitish the slopes of any. cut | 


—-: gection ‘previously: brought to grade. 


-. * On cross-examination, in response to a hack: describing the area. 
as Station 963 to Station 967, Mr. McElravy- replied as. follows? 

-- A. No. It was not in this location. I remember it well. Tt is’ right across the 
road from Park Lot No. 17 and that is quite acut in there. 

The evidence offered: by appellant’ concerning this Item (c) is So 
inconclusive as to the location of the alleged occurrence that the Board. 
is compelled to find that the appellant has failed to sustain its burden 
. of EOS as we ae with respect to Item (b), ge or ae a 


Claim No. 2 Item (d) 


. August: -2, 1960: Changs of Mina on. Pipe jenets by pipe anspec ton: at Sta. 7 
789-+48-4-5, hour time logs. : i aie 1 
~ |. Mr. McElravy entered the following comments im n his diary concern- Tae 
ing this incident: pe Pe pee ae 
“Ne end to the monkey: pusiness on the corrugated metal pipe today at Station 
. 739 plus 43. "The plans called for 50- feet of 24-inch corrugated metal pine.. The. 
inspector changed that to 54: feet by 24 inches. So. Chris. took back the lengths 
to: ‘make-up 50 feet. and brought out lengths: tO make 54 feet. Then the inspector: 
_ Gary” Clyde decided to, put in 46 ‘feet § so ) Chris had to make another change of. - 
lengths to make it: 
: The: contracting: officer did not ce that tiie: changes occurred as 
: alleged, except to point out that the correct location was Station 789+ | 
13. When. the claim. was asserted in the contractor’ s letter dated 
February 1, 1961, no costs were stated. Exhibit L shows the following 
| described equipment and labor for the time. claimed : | 
ae ‘Pickup—1, Frmn, baie cade 
Leg Laborers: ea By 
‘1 Flatbed truck—1 Oper, 
1 D-6—1 Oper. ia at 
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” Except for the trips made to obtain extra lengths of pipeo or ‘to return eo 


7 pipe: that. eventually was not required, it does not appear that, the con- 
_tractor was required to redo any work. -More delay i in the commence-. 
ment.of actual performance, caused by changes: in the character or 

- extent of the work or, due to correction of errors, does not give rise to 

a right to additional compensation, where, as here, the contract does 
7 not: specifically. provide for ite : , Apoondn ayy, Item (d) of ‘Claim 
No. 2-is disallowed. - 


‘Examination of the: 9 remaining items of, Claim. No. 0.2 ‘and of the 7 ee 


‘items of Claim, No. 6 as set forth in Exhibit N reveals that they are 


. ‘similar in nature to one or another of the items described , supra,except - 
~. for work concededly done. over again. on May 94 and 81,1961, and 


- resetting of 3. culverts in 1960. The contracting officer found that the. 
contractor was entitled to adjustments for these changes i in the amounts 
of $1, 012.82 and $578.55. Iti is understood that the contractor does not 5 

‘dispute those findings. — 


- The time allegedly lost by - reason of the changes in stalcag & amounts < : 


in.éach instance to about 8 to 6 hours. Such minor changes are largely 
unavoidable in a construction. project. ‘involving the building of. a... 
highway nearly 8 miles in length. ‘The specifications (FP-57) recog- 
nize, that. such occurrences are “inherent in the nature of highway. 
construction. » 10° “While the cumulative effect of such changes ; and the - 

delays that resulted : may have been a factor in prolonging the duration 


of the performance of the contract, the Board finds that in no case has 


: the contractor shown.that it is entitled to any additional compensation, 
as originally asserted in its claim letters as to Claims No.2 and.6, for 
any changes in staking or as more. particularly. set forth in Appellant's 


~» Exhibits L and N. Accordingly, 8 the. appeal is + denied. as. to Claims: : 
No. y) and 6. 


‘Claims No. 8, h, 8 and 9 through 1 19 


‘These latins are associated. with: the contractor’s slispations that ay 


the povorminent was responsible for the. delays and. eae of efficiency 


"9 Note 7, supra. . Lae a te 7 seas 
‘104.9 Changes. - It is ‘mutually agreed that itvis. inherent in the aalatue of highway ; 
construction that some changes in the plans. and specifications may be necessary during 
'” the course of construction to adjust them to field conditions and that it is of the essence 
of. the. contract ‘to recognize a: normal. and expected margin of change within the'meaning 


... of the clauses ‘Changes’ and - ‘Changed. Conditions’ in the ‘General Provisions’ of ‘the con- 
= tract as not. requiring or permitting any adjustment. of contract.prices, provided that any 
. change: or: changes: do not result in (1) an increase-or “decrease of more thin: 25 percent in 


_ the original contract amount, in.the quantity of any major‘item, or in the length of project, 
or (2) a substantial’ Change inthe character. of the work to be performed under a contract 
“pay item or-items that materially increases or decreases the ‘cost of its performance” © 


792-810—65——3: 
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that. Breed the work to fall behind the rate of progress envisioned by 


- the contractor, so that.the project could not: be completed during the 
1960 work season. This’ caused additional and unavoidable expenses | 
such as the’ cost of moving out equipment and closing the camp—_ 
- $8,169.64 (Exhibit J) m September 1960; moving in the equipment 
and -re-activating the camp in April and May 1961—$14,418.87 
(Exhibit B) ; travel pay—$1,111 (Exhibit C) ; air transportation— 
$759 (Exhibit. D) and: other kindred pos shown on Exhibits 1 E 

, through I,andM.. 7 
To go back to a point prior to ths beginning of eer teananees it Hiss 
been noted that the starting date contemplated by:the contractor’s pro- - 


posed progress” ‘schedule was May 20, 1960. Discussions between the 
~~ parties at the preconstruction conference resulted in an understanding 3 
_. that the contractor would commence work during the last of May or 


the first part of June 1960, although it was also indicated that the | 
ot contractor would not be able to furnish . a definite notice of ‘two weeks 


in advance of starting work. 
~The testimony of Mr. McElravy shows. that he and Mr. Selleck, the 


- contractor’ s Alaska area manager, first. came to the project on Friday, — 


May 27, 1960, when the contractor’s. equipment and supplies began. to 
arrive. On May 31, the contractor’s men commenced moving in. Mr. - 
-McElravy had observed on May 27 that no stakes had been placed by 
- the Government. It does not appear that any notice was given to the 
Government by the contractor in advance of May 27, 1960, when Mr. 
~McElravy and Mr. Selleck first appeared on the site. On the other 
. ‘hand, the Notice to Proceed was not issued by the Government until 
une 8, 1960, and then only at the request of the contractor. 
.- Reg atdlesa of the question of timely notice by either party, it seems 
to the Board that the Government should have commenced its staking — 
operations well in advance ofthe probable commencement of perform- 
ance by the contractor. The Government’s obligation in this respect, 


_. while implied. rather than expressed in the contract, was made more 


critical by the slow progress of the staking work because of the relative 
inexperience of its staking crew, lack of sufficient: stakes. and the un- 
familiarity of the crew with a new system of calculation. . 7. 
Additionally, there is little doubt that the “green” Government stak- 
“ing crew made an unusually large number of errors, many of which 
. affected only 1 or 2 stakes in a given location.. In such cases, the con- 
tractor proceeded with its work after checking the adjacent stakes, and. 
- projecting from. those stakes if they were found to be correct. . Mr. 
“McHlravy and Mr. Claire Piller, equipment foreman and grade. fore- 
man. for the. contractor testified that no complaint usually was made 
concerning errors in staking unless more than 1 or 2 stakes were wrong. 
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“We have ene the delay that was preacianied i the. noes : 
affecting. the multiplate. pipe and the inability: of the: contractor to , 
“strip off the successive layers of tundra and earth-for more efficient. 
excavation of permafrost. (due also in part. to the lack of. advance. “ 
staking). There were no doubt other. factors, such as weather, that... 


militated ‘against the possibility. of an. orderly, uninterrupted and ed 
complete - contract performance: during the 1960 work -season. Not. 


only did it rain a great deal during August. 1960, but. the winter . 
weather. began. to close in prior to. September. 1, 1960. Thereafter, 
- conditions were not suitable for further operations and the project was. 
closed down on September 2, 1960.. The contractor’s original schedule: 
required that its performace be continued until September 10,1960. 

-It is conceded that the Government had a contractual right to. make. : 
a changes. Moreover, ‘there was no representation on the part. of the 
Government that it would. be possible to complete- the contract within 
the-1960 work season. It was perhaps. theoretically possible to. do so; 
but such a possibility was dependent upon the absence of substantial. 
delays caused by changes in the staking or other phases of the work: c 
‘Lf the contractor had seriously contemplated using a double shift in 
order to take advantage of the long hours of the northern summer day- 
light, any such possibility. was abandoned at an early stage upon 
discovery of the slow progress of the staking operations. 


In Weldjab, Zné.,%* the Board had occasion to examine a. series on? _ 
landmark decisions, originating with Chouteaw v. United States?? 


dealing generally: with costs of delays in the performance of work not | 
- changed, resulting from the additional time required for performance 
of numerous change orders, and delays occurring while work: was 
suspended pending the issuance of 4 change order, as: distinguished 
_ from ‘costs incurred in the performance of the portion of the work 
that was changed. In Chouteau, the Supreme Court held that in the. 
absence of express. contract provisions therefor, the contractor could — 
not recover expenses. incurred after the completion ‘of changes in 


construction of a Civil War ironclad vessel, where the very numbers 


and magnitude of the changes prolonged the contract performance by 
nearly 2 years-into a period of higher costs of material. and labor. In — 
United States v.. Rice, case, supra, the contractor was delayed by a 


_~ change in the location of the building that was.to be constructed and Cds 
e, ihére. was. a consider able delay ‘while a new. foundation was prepared. 


The: Supreme Court held that the: overhead expenses of the contractor 


A“ TBCA~268 - (August. 4, 1961), 68. I.D, 241, 61-2 BCA ‘par. 3121, 8 Gov. Contr. “500. 
#95 U.S. 61 (1877). PSS catia Se 
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4 for the period of delay while the Bee were being issued and carried 
~ out could not be recovered from the Government. 3 | 


As we stated in Weldfad, the Court of Claims in later cases, such as 


Peter Kiewit Sons’ Co. v. United States? distinguished Ohouteau and 
Rice by holding that there is “an implied obligation on the part. of. 
_ the Government not to willfully or negligently interfere with the ¢on- 
~ tractor in the performance of his contract.” - Breach of this obligation 
“would give rise to a cause of action-in the courts.. It is clear that — 
under whatever theory appellant seeks recovery of expenses of delay, 


interruptions or loss of efficiency alleged to have been caused by Gov-. 


ernment: actions—delay i in staking and in the issuance of changes or on | 
delay in the form of extended time of performance—the dispute : must 
¥ sound 3 in breach. of contract, where, as in this case, there 1s no contract 
“provision per mitting monetary compensation tharefor.; As such it is 
not within the: jurisdiction of the Board. Hence, we do not arrive at 
the question of whether any of the acts or omissions of the Government: 
amounted i in fact to breaches of contract. Accordingly, the appeal 4 is 
| dismissed | as | to Claims: No. 3, 4, 8 and. 9 through 19." 


‘Claim 5—E rngineering added to: Contract 


“le ore to expedite the task of staking the work, the contractor sent 
-. one of its engineers, not originally contemplated to be employed in. 
performance of the contract, to assist its forces in correction. of errors 
In staking. The contracting officer determined that those services 


-- were not ordered by the Government and were not required i in addition -. 


to the already acedtate engineering services Provided ae the Govern: 
ment.. 

The evidence oes Fe show that the additional engineering services 
were specifically ordered by the Government. ‘The Board finds that 
_ such services were voluntary “ and the expense thereof may not be © 

paid by the Government.. Even if such services were necessary..as 


‘mitigation of ‘the expenses of delay, the Board would have no juris-- 


cs diction: ‘The appeal.) is mecopamety. dismissed as to Claim No. 5. 


Claim Ne 0. 7 Baaavating arid Backfilling $9,482 


“During the 1961 work: season a number of “soft spots” were. found’. 


-~ in the previously constructed road embankments that had been brought ~ 


| to grade (or nearly 80) during the ao work: ‘season. a those spots 


18-138 Ct. Cl. 668, 674-75 (1957). ; : 
wRé UM Contractors, Ine., TBCA~325 (Apsit 21; i604): cel LD. 182, 1964 BCA’ par. . 4208, oes 


6 Gov. Contr. 44(h), 


AUST “APPEAL OF PETER KIEWIT. SONS’. COMPANY ae AO 
ee ~ October 21, 1965. = pease 


fill eatenal had apparel settled, due to the use. of marginal. tha 


terial. The material had been inspected by observation. in places. - | 


The contractor was directed to excavate these soft spots to a depth that 
= would reach. stable. material and refill the excavations with ‘selected: 
material. The contractor was. paid for unclassified excavation at the 


unit bid prices in the contract and for back fill at the prices for borrow a 


or. crushed, aggregate, depending on. ‘the type.of material used. 
The contracting officer took into account the additional expense - : 
oid, excavating small, scattered. areas, and of. returning the: contractor’s 


-. equipment to the locations involved. The contract-price for excavating 
was $0.57 per cubic yard, and the contracting officer made a unilateral aac: 

: determination (in the absence of detailed data: from the contractor) 
a that the contractor: was: entitled to. an additional payment. of $0.93. 
~. per cubic yard (thereby arriving at an estimated reasonable price of. - 


$1.50: per cubic yard) for 1209. 7 ‘eukie: yards, or a. total additional 
- payment of $1,125.02. 


: The contractor fariished. cost data with ie brief, ead in. Exhibit K, - ae : 
. showing equipment. rental and labor costs, plus inditect costs. Using Pa, 
_ this method, the contractor arrived ata total claim-of $9, 439. Tt does) 


- not appear that. this amount. includes ‘any. credit for the: amounts 
-. already paid by. the: Government. for this work. The record. does not: 


.. reveal the total sums so. paid; except as to the contract unit price of ©. 

“$0. 57. per-cubic yard for excavating 1209.7 cubic yards. - “Mr. Lawrence 
_. LL. Walker, the. Project. Engineer who succeeded Mr. Divine-about. 

July 29, 1960, testified that the contractor worked about 2 days on. * 


~~ the: largest, area to be repaired, using 8 “Bucs” and a “Cat.” - He testi- 
fied. that. the contractor was paid for excavation and also for selected 
material as. backfill. Mr. ‘Walker. estimated that the ‘total time re-? 
‘quired. for repairing | all of. the soft spots was 4 or 5 days: His. opinion © 
“agrees closely with: the total of. 37 hous shown i in the tabulations of a 


ce ‘Exhibit K. 


A review of Géromiiclins Exhibit No: 10 (Chiet Fagpector S Daily’ 4 


Summary) shows that the. work performed and the equipment: used. a 
~. by the contractor tallies with the descriptions i in Exhibit K.. A. spot 7 
. . check of the rental rates charged in Exhibit K indicates: partial con- 


formance. with. the rates specified i In Article 9.5(¢) of the contract — 


pag for force account work.. Some of the equipment used cannot be readily: 


identified. with equipment described in Article 9.5 (c).. Also, there are . 3 


some duplications of charges, such as those for repairs, that are speci- © | 


~ fied by: Article 9.5(c) to have: been already included in-the rental rates” 
agreed to. in that article. On two. of: the dates, SNe: 5 and 6, 1961, ps 
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listed in Exhibit K, the repair one was peered in a cut area, and. 
not in a fill emb ankment, according to the contracting officer’s findin gs. 
Therefore, the excavation and repairs for those dates. were excluded 
from the contracting officer’s calculations for additional compensation. 
Offsetting these deductions to some extent, the contracting officer. found 

that the contractor had-made repairs to soft spots in 3 other areas not — 
claimed by 1 the contractor. Apparently the reason for excluding from 

- the payment. calculations the work performed in cut sections was the | 

fact that such work had not been previously performed, pursuant to 
the requirement in Section 102-8.9 of Specification FP-57, as follows: 


- 102-3.9 Removal of: Unsuitable Material. When unstable or. other. material . 
which is unsuitable for foundation; roadbed, or other roadway. purposes occurs | 


within the limits of the roadway, the contractor ‘shall excavate such material’ . 


below the: grade shown on the plans, or as directed, and backfill the areas: “80. . 
excavated with suitable material. Oe | 


These areas, being. in cut sections, had no fill lua over hem: Sie, 


| Hence, the contractor was not required to do over any work, but was 


: merely completing required work that had not been finished previously. 
. ~~ Accordingly, there should be deducted from Claim No. 7 the sum of 
$9,957.13 asserted in Exhibit K for work performed on June 5 and 6; 
1961, leaving'a balance of $7,174 (the nearest dollar figure). 
The. Board considers that the ‘piecemeal working conditions that 
“prevailed make it inappropriate to use, in the determination of an — 
equitable adjustment, a rate per cubic yard that has no demonstrated 
_ relationship. to. actual cost. It is well known that work of a frag- 
: mentary and intermittent. nature is more costly than work perfortied 
in planned sequence. No evidence was submitted by the Government, 
tending to controvert the cost data in Appellant’s Exhibit K. In fact, 
_ the time claimed by the contractor as having been required for per-~ 
: formance of the work (29 hours, after deducting 8 hours disallowed . 
for June 5 and 6, 1961) is. well within: the 4 to 5 days of the Project: . 
Engineer’ S estimate. We conclude that the contractor’s actual cost 
is the proper basis to be taken into account, in arriving at, an equitable 
adj ustment. = 
“However, i in order to arrive ae an eanitable adj ustment with: respect 
to the 8 additional areas allowed by the contracting officer; it is nec- 
. essary, to obtain the contractor’s actual costs for the work: performed 
in such areas. It is also essential that duplications of charges con-. 
tained ‘in Exhibit K be eliminated and that where equipment used by 
the contractor is not among the machines for which rates are prescribed 
_ in Article 9.5(c), “rental rates be ag reed 1 as required by Article 
9.5 of the FP-57 Hs asacns 2 | oe 
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“While. the record shows: that the contractor reecived payment: at the in 
contract unit. prices for excavation and backfill, the payments ‘made | 


for excavation are the only figures apparent inthe record. . The 


_ amounts - previously. paid for backfill with selected material ‘and 


 erushed. aggregate are not stated in the contracting officer’s findings. 


It. is. not. possible to. ascertain such’ amounts, with any. degree of 

: certainty, from the pay estimates. = 
The Board finds that the contractor is entitled i Gaditional com-. 
nonaation as an equitable adjustment for extra work described in the — 
findings of the contracting officer with respect to Claim No. 7,.based. 
_ on the contractor’s actual costs, as limited by Articles 9.5 and 9.5(c), 
‘less’ payments. already made for that.work. It is necessary that. the — 
-- claim be remanded to the contracting officer for equitable adj ustment 


is 208 tlie amount due the contractor. In furtherance of that objective, " : 
“the contractor should ‘submit.a. proposal to the contracting cule 


‘ based on: 4 PPErOpH Oa} revision of Exhibit K as indicated herein. 


“ Conelusion. Nerd 


Wake The a oweal’ 1s sustained to the extent reflected » supra, with respect | 
| to Claim No. 7... | 
“2. The appeal | file is remanded ti the contracting otis for-arriving. 
“ab an equitable adj ustment by negotiation on the basis stated above. 
~ Tf the contractor is not. satisfied as to the decision of the contracting | 
‘officer’ concerning the equitable adjustment a further pppeal may- be - 
taken from such decision. - 
8. The appeal is denied or ‘distnissed as’ hereinbefore specified as 
to all other claims encompassed by-the appeal, 7 


Tuomas M. Donstox, Deputy a 


| — Chairman. 
2 a Contour: ae | Bee eee I Concur: 
~ Dnan F. serie ce | Worm F. ‘MoGaaw, se oe, 


Chairman. | pee BE ey MCD ET: 


So eee quae. - 
A$808738 Decided October 26, 1965 
Maing ‘Occunancy. Act: Principal Place of Residence. © 


ate ‘cabin which is used only intermittently for: vacations and other leisure. 
de > periods,- even | though .used at frequent intervals during most of the year, - 
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“does not constitute “a principal ‘adic of residence” within the meaning 
of section. 2 of the act of October 23, 1962, azd-an application. for” re 
"conveyance of: land based upon such use is properly melee’: : , 


“Mining Occupancy ‘Act: Qualified Applicant 


AL qualified applicant for conveyance of: land under the act of October 28, 1962, 
ie ‘must. have been, on that date, a residential occupant-owner | of. valuable 
* “improvements in an unpatented mining claim which constituted for him 

a principal place of residence, and ‘an application is ‘properly rejected 
where practically no information is furnished with aca to residential ' 
: occupancy Dror ‘to October 23, 1962. aS pee 


7 nae APPEAL. FROM, THE. BUREAU oF LAND MANAGEMENT | 


on. T. Crandell has appealed to.the Secretary of the dntacor frei 
a decision dated July 18, 1964, whereby the Office of Appeals and 


- Hearings, Bureau of Land Management, affirmed a decision.of the — 


. Sacramento, California, land office rejecting his application, Sacra- — 


mento 076248, filed ‘pursuant to the act of October 23, 1962, 76 Stat. 
1127, 30 USC. §§ 701-709: (1964), to purchase a tract: of» land. 


embraced i in the unpatented. Je ‘Barton placer mining claim 3 in section | . 


80, T. 35 N., R. 10 W., M.D.M., California. —_. | 
Crandell filed his application of July 11, 1963, after receiving noti- 


.. fication on June 27, 1963, in response to. his petition’ for a statement 


| of belief as to the. validity of the J. Barton mining claim (Sacra- 
mento 074885), ‘that the claim was believed. to be invalid, The appli-- 
“cation stated. that the J. Barton placer: mining claim. was located: on 


~~ April 12, 1947, that a residence had been on the claim since prior to. | 


July 23, 1955, and that the appellant acquired J his interest i in the claim 

on August 28, “06h. =, 

Bya aeciaten dated May: 13, 1964, the land: office rejected the ene . 
cation for the reason that the appellant did not meet the “principal 
residence” requirement: of ‘section 2 of the act of October 23, 1962, 
76 Stat. 1127, 80 U.S.C. § 702 (1964). The decision was based ‘upon 
a report of field examination by the U.S. Forest Service which indi-: 
cated that an “old cabin” on the claim, which might have been con-— 
_ sidered a residence prior to October 28, 1969, did not. provide complete. 
residential. accommodations at any time, that a. 15’ x 20’ cabin,. 
described in the appellant’s application as the improvements placed 
upon the land, represented construction done after October 23, 1962, - 


-and that investigation. had disclosed. that the Crandells had spent a*— 


two-week vacation period and ‘periodic nee. on pune ne iy 
which application was made.: 

_~ Crandell ‘based his appeal to the: Diveton Eiicenn of Land Manage- 
“ment; upon the fact that his vacation period's is one month plus ° various 
holidays, that his son gets a month’s leave from the Army, that his _ 

wife spends “additional . time” at the claim, and that during 1963 he | 


agile eee oe 2 at Ram EE os : 433. 
a 2 October 26, 1965, | : 

and’ his Fawlty’ used: the. claim. “ton. months of the: year for varying . 

periods of time, but. never less than five days at a, time.” He. asserted 
_ that the information. obtained by. thé Forest Service. with. respect, to 


.~ yesidential use was inaccurate, that. the. Forest. Service could: have 7“ 


_ found. more reliable sources from which to get such information, that 
‘he-had shown that he. occupied the.cabin. as a.home on: a fairly regular, 7 
“foe hasis, that. it was “never used. for weekends, hunting, or a two-week.» | 

~ vacation - place,” that: when he purchased the claim there were three . ~ 


buildings on ‘it, ‘two: cabins and an old building converted into‘a-wash 


house, or otithouse, and that. when he decided: to: make. improvements a 


he “picked the ‘outhouse’ to improve, as it contained the most. expen < 
~~ give features; namely. the plumbing: and septic: tank. a nee 


_ After reviewing the evidence upon which the land. othe) acted nad oye ; 


the contentions of the: appellant, the Office ‘of Appeals and Hearings» 
: concluded that ‘it was apparent. from the record that the appellant: 


was not a qualified resident- occupant of the claim, as defined by the: oe 


act, on October:23, 1962, and that the appellant’s: ‘short: and. periodic 
visits to. the’ claim, as. indicated. in ‘the: record; were not. cesar ies to 
quality, him for relief ‘under the act, | on 
| Tn his ‘present appeal, Crandell contends that the s original aplie 

: tion and, appeal ‘contain.all the. hecessary technical data, that .the 
matter: hinges: upon the definition of. principal place: of residence, that: 
the law. states. only that the: claim must be-a principal place of resi- 
dence, not the: principal ‘place, thereby allowing ‘a person ‘to. have two 


residences, one where he works and spends a majority of his timé and 


the. other: for his. ‘leisure time. He asserts that the: Bureau. of Land. 


| “Management. and the Forest. Service: are willing to. recognize. only: one: | 


residence and consider anything elseas beinig for vacation: purposes. 


ae not counting as a residerice. He states that the ‘second residence oa 


“is very. ‘principal’. as far as the owner is coricerned.’ ie . 
The record-before the, ‘Department affords no basis for j a + conclusion. | 
: other than that reached by the Bureau. © : oy oe 
. Section 2 of the act of October. 23, 1962, supra, provides that: 


-For the purposes’ of: ‘this Act a qualified applicant is a residential ocenpanit- sgt 


owner, as of the date. of. enactment of: this: Act [October 23, 1962], of valuable 2 


_ improvements in an unpatented mining claim which constitute for him a princi-. — 
~. pal place: of residence and which he and -his. predecessors in: interest ‘were in; 2 


possession. of for. not less. than seven years. prior to July. 28, 1962. . =e 
The statute is not explicit in defining “a principal place ‘of residence.” 
Nevertheless, without attempting to determine what amount: of time 

must be spent at.a place for it. to constitute a principal. place of resi-. 


dence or how’ many principal | places: of residence a person ‘may have ree 
oe the: at It parle pe camnegs established on ane legislative e we 
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. hee of. the act a does ‘not constitute a. “‘pxineipal ae - : 
residence” within. the statutory meaning.” " é 
=o This “principal place of residence” ‘provision: was ianined. by’ the’ 
ee Senate." In recommending its tdoption,: the Senate’ Committee. on 
Sy Interior and Insular Affairs stated: ee ee 


“The: committee substituted the term “and which constitutes for ‘hind a. prineipal 
place. of: “residence”: ‘for: the ‘term’ ‘ ‘seasonal ‘or year-round”. for the’ purpose of : 
~ more. clearly: setting. forth. what: iss: required. ‘to- become: a qualified: applicant. 

- In’ some.- circumstances: climatic: ‘conditions make -year-routid residence imprac- — 

*~ ticable. | The: ‘language. ‘used. intends. ‘to. “specify, that. the.applicant must be one: 


who : uses his. claim. as one: of his principal. places. of: residence, _ Casual or. 
intermittent use, such’ as. for a hunting cabin or for weekend. occupancy; aré not a 


intended. to be covered andthe Secretary ‘shall ‘require applicants ‘to submit A 
proof of residence: as ‘a part ‘of determining: sunienhier the creas ig: unlined: i 


., 8 Rep. No. 1984, 87th Cong., 2d Sess. 5-6 (1962). 


., In further: explanation. of the language, the Hotise re ot the - 
conferatice committee called to reconcile differences between the Senate 


_. and the House on the legislation stated : 


A : The House version: would: have permitted any | “seasonal or’ wear oull resi-. 
dential. occupant-owner, as: of J anuary 10,.1962, ” of improved. land in.an- un-: - 


patented: mining claim which ‘is found to. be invalid ‘or is relinquished a = 


.. to apply for relief under the act. The. ‘Senate ‘version. used J uly 23, 1962," as - 
--the ‘critical date, required the. applicant: to: ‘be a citizen or declarant, ‘and pro- 


vided ‘that the improvements: should be: “a principal place’ of, residence”. for him” . 


. and that. he or -his predecessor in interest. ‘should have. ‘been in possession of’. 
Boe the. claim for at-least 7. years.» The. ‘conference committee recommends, in sub: 
_ stance,. adoption of the Senate “principal place of f residence,” F-year POSSCESION, ae 
- and July. 23, 1962, tests * * *, ; 
Sg. (The conference committee notes that the amendment: “tt: proposes: does ‘not 
| require the mining claim. to be the principal place of residence of an applicant. 
lt requires, rather, that it- be @ principal place. of residence, This is intended’. 
to. avoid. problems in. cases in. which. weather: and topography make the. site, a 
hi though : suitable for. continuous. oceupancy, ‘for’ ‘several months each year, _im;, 
possible for the remainder ofthe time. It also eliminates,. on the other. hand, ‘the 
~ occasional week-ender who cannot, in good faith be said to. use the: site: as a 
principal place ‘of residence. * * # oo enpplied). ER. Bee NO 2545, 
87th Cong., 2d Sess. 4 (1962)... tes o 
7 This language of the. ponderence: committee Sasitea thé basis for 
ihe the Department’s regulation 43 CFR. 2215.0-5 (d) which. provides that: 


; ‘The. term ta principal place of residence” means an improved site used by: a 
o qualified applicant ‘as’one ‘of his principal ‘places: of ‘residence except during 
~ periods when: weather. and topography may make it impracticable for use. The: 


term does, not ‘mean a~ site given casual or: intermittent residential use; agueh as et 


for a hunting, eabin or for weekend. occupancy, . 

The legislative ‘history strongly indicates. Ga Ka principal ce 
ss of Tesidence” must bein the nature. of a home. which the. occupant: 
- leaves. periodically: only. because adverse weather conditions or some: 
~ similar circumstance makes it impossible or: impracticable for him to: 
live there on a: year-round basis. ue noserer that may be, it seems 


Ble. ole: \CRANDELL,. 
Octover 26, 19685: 


(ABEL opnteytl 





: denly to énclude a place to which'a person yepairs sale on n weekends 


and. during vacations, while maintaining: a regular home elséwhere. 


S This accords® with: the: i a ai ‘of the: leerslation.. As ths. # Renate 
~ Committee said: | 


~The: bill: is' a. Peliet. méasure’ designed. ito: aid those: qualified aOUle on alone ‘a : 


— hardship: would be-visited were they'to be. required to move. from their’ poems ian 
oe established homes. S. Rep. No. 1984, Supra 3. 


‘While the: appellant: has: onitended: ‘that the information: obtained | . 


"by the Forest. Service.as to, his-occupancy of. the claim is inaccurate, 


he has neither. furnished evidence nor alleged’ facts that. would refute: 7 
-. the findings of: the. Forest: Service, although he. has. been, afforded. . 
| ample. opportunity. to supply. more detailed information. with ce ae 
= tothe residential usemade ofthe claim. ae 
As the: record. stands, at: shows that appellant dia not: acquire “ak 
e interest in the claim until “August 1961, 14 months before the statute 9 
~ -was enacted:. He does: not. state to what extent he or- members of his. 


so family occupied the claim from. August. 1961 to the date of the act... . 
- In a letter. dated October. 23, 1963, to the Forest. Service he said only. a 


a that, all his annual. leave as a Federal employee was, spent there, ‘that: 


ee - he: “managed to be there at least once a-month “for a condiderable: eee 
 ‘ time” but that his wife : ‘was able “to. spend more-time there.” In an- | 


other letter dated. October 28, 1963, to the Forest. Service he stated — ‘ 


| ~~ that “[t]his year [1963] we will have: used. it ten months of the. year cess, 7 


“for varying periods of time, but never less. than. five days. 2 Ape i 
parently, the: modern” improvements he made to the wash house OO eS 


a : the claim ‘were made after October 23, 1962, so that it is a reasonable — a 


surmise that. most of _Pppelneys occupancy, occurred after October 23, 
| 1962.. ce. 
AS, nated parler a. > qualified applicant, ‘ander. fhe ack: of Gib 23, 


1962, mustibe a° -pesidential ‘occupant-owner on that date of valuable ee 


improvements which constitute for him a principal place of residence. - 
_ An applicant cannot quality by making ' the claim a principal place of | 


aan residencé: ‘after that date. It is plain that: as the appellant: has not — 


on made any showing of the required oeeupaniy's ‘as of October 28, 1982, i | 
= hei isnot a qualified applicant. | 


ie " Therefore, pursuant. to the authority deledataadt to ths: ‘Solicitor By: ; ea 
the Secretary of. the Interior (210 DM. 2. ak) (a) FE. R. ee) caren 


: _ the decision pppstled from i Is affirmed. 


_Epwan Wana 
Dep § Solicitor. 





oe claims. ‘ 
~The appellants are all possessors ‘of improvements ‘constructed. on. 7c. 
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~ GRADY. L. I OHNSON. EL AL. 


890288 - Decided. October: 26, 1965. eee a 
_ Mining" Occupancy. Act: Aesierally--iltining Oeeapeney Acts. lied 2 
_ Applicant — ‘ a 


» The. act of. October: 23, 1962,. does. -not apply. to. ‘occupants. of: mining. agin | 
which were invalidated . or pelinduieted pier to. the. date. ‘of enactment. of 


that act. ee Toe Pay a 
APPEALS FROM THE. BUREAU OF LAND MANAGEMENT 


ai Grady L.J ohiison. and five others have. appealed to the Secretary 
~ of the Interior from a decision dated February 19, 1964, whereby the 
Division of Appeals, Bureau of Land ‘Management, affirmed separate 

decisions of the Colorado land office: rejecting ‘their applications, filed _ 


: pursuant to the act-of October 28, 1962, 76 Stat: 1127, 30 U.S.C: 88" 701- . a 


709. (1964), to. pu lands once ; embraces in: n unpatented, rhining es 





lands’ included in former mining claims which, prior. to. ‘October 23, : 
1962, were determined by the Bureau of Land Management. to be | 
| invalid. The rejection of their applications was. based upon the Bu-' 


reau’s interpretation of the act oe October 28, 1962, ¢ section 1 of which uae 


provides 1 in-part: | | oo : : . 

“That the Secretary’ of the Interior may convey. to. any - occupant. fs an Sun ae 
patented mining elaim which is determined. by the Secretary to ‘be: invalid an in- 
terest, ‘up.to‘and: including a fee simple, in’ and‘to an area within’ ‘thé claim of ~ 
- not.more than: (a) five acres-or (b)- the acreage actually occupied ‘by him, which- oa 

ever. is less... che Secretary. may make a. like conveyance ‘to any. occupant’ of: an 


unpatented mining claim who, after notice from. a qualified. officer: of the United ~~ 


States that the. elaim is: pelieved-to be inyalid, relinquishes to the United States 
all right in and to such claim which he may. have uder the mining laws. ‘Any 
conveyance. authorized by. this section, however, shall: be made only: toa. qualified 
applicant, as that term is. defined. in. section, 2: of this: ‘Act; who: applies. therefor 
within five years’ from the date of this Act and’ upon.. pen of an amount 
established i in accordance with: section 5: of this Act: oe ®, ce : cee aera 


Divergent. legal views have been expressed. on. the i issue eat by. 
these. appeals, i i.e., whether the act applies retrospectively. to former un-. 
- patented mining ‘claims which prior to the date. of enactment: of the 


a act had -been. determined to be invalid. : 


_. ° We have concluded that. the. view. reflected. ‘in: he. deceion or oe 
~. Bureau of Land Management i in these cases is correct and,  comsenmen x i 


i. ae The appellants: are as follows : 


Grady @. Et eee ee no ee Colorado 0102744 
Deighton W: Davis._.------- 22. moe Subetoee Ene 0104136. 
"IMS. (Opal (uerquists S222 204.2 ony oe 2 $s 0105330 
oR We Wartengen 2) hn he eee oS ees * - 9107409 

Richard B. and James C. Andrews__—~..-----.--L---=- Lemine’ ° .: 0108806 


“Joseph BF. Abele aaa naan nnn 0108808 
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| “Ay; we ant decline to read. the. statute retrospectively Our Feadons 
: follow. i 


~The pill from ee ike icy setneredsy 8. 3404: a th. Cons 2 2a 1 sess, / 2 


“( 1962) ; ; as introduced , provided j in pertinent part: 


That the Secretary of ‘the: Interior: may. convey. to an: occupant of an un- i! 


patented mining claim. which is determined’ by the Secretary after due process, 


_to be invalid, an interest. in an area within: ‘the claim. of not: ‘more: than (a). five 
: acres or (b).. the acreage: actually. occupied by him, whichever. is less. The Sec- 


retary. may make: a -like- ‘conveyance to.an occupant of an unpatented mining ae 


claim who; after. notice. from a qualified officer of the United: States. that the claim. 
is believed to be invalid, relinquishes to the United States all right in and to such 


- claim which he may have under. the mining laws: or who, within two years prior 


‘tothe date.of this Act, relinquished. such rights to the United States. or had his 
unpatented mining: claim: invalidated. after due process. Any. conveyance author-. i 
ized by this section, however, shall be made only toa qualified applicant, as ‘that 
term is. defined jn- section: Pe of this. Act; who applies therefor ‘within five years : 
ace from the date of this Act and upon payment of the amount established nursoant to - 


as section 5 of this Act. (Italics added.) : Be 
- The House version of the bill (A. R. 12761) differed swith. the Genus A as 


version as to the first section only in the omission of the phrase “after 
. due process” and in. providing for a period of three years rather than 
five years.in which to. apply for a conveyance. 
_. The Senate passed S. 3451 with only minor amendments i in section ioe 
~The language making the legislation. applicable to mining claims in-. 

validated or. relinquished \ within two ‘Fears pnor to the date of the act. 
was left intact: 


When. 8. 3451 reached the: ‘Hodes. it was. amended bs cubetititing & 


~ for its text the provisions. of HR. 12761, and it was passed with this 
substitution. 108 Cong: Rec. 19651 (1962). As indicated earlier, H.R. 
12761 contained the: identical 2-year retroactive provision that: S.3451. 
did; ; consequently, the substitution of the text of H.R: 12761 made no. 
: ehance in 8. 3451 so far as that provision wasconcerned. of 
-. When 8S. 3451 went to conference, it emerged with the 2- “year retro- | 
active provision in-section 1- stticken out. The only explanation. given 


’. by the conference. committee for the language changes ‘in section 1 of 


‘the act which have clouded the question of applicability of the act to © 


sb 4 persons whose. mining claims: had. previously been invalidated is that : 


- The House version would have permitted any “seasonal or year-round residen-. _ 


tial occupant-owner, as of Je anuary 10, 1962,” of improved land in an’ unpatented eee 


mining claim whichis found.to be invalid or is’ relinquished or which, within 2 
years preceding the date of the act, was found to be invalid or. was relinquished, to 
apply for relief under the. act.. The. Senate version used July 23, 1962, -as- the 
critical date; required the applicant to bea citizen. or declarant, and provided that 
the improvements should be “a principal place of residence” for him and that he or. 
his Dredeccesor: in: interest should have been in possession of the claim for. at. : 


voc. 2 Our views. are: consistent. with the Director's decision. of July 8;: 1963, approved Sep- 
: tember: :18,- 1963, in the: Gase of Charles MH, and: Jessie B. Sipes, Sacramento 074622. 


. 438 "DECISIONS oF ‘THE: DiPakiNeaNT OF THE INTERIOR as LD. © 


: : least 7 years. The ‘conference « comnitted secomstina as: in n substance, adoption of 
the ‘Senate’ “principal ‘place ‘of residence,” ‘q-year- ‘possession, and. July “23°. 1962, z 


» tests, and omits the citizenship provision as unnecessary and the retrospective 2- - 


Year pr ovision as: “anconsistent: with certain: other: provisions of the: confer ence. 
amendment. FLR. Rep.. -No.. 2545, Sith Cong.; 2d Sess. ‘4. (1962), ~ (Italics added.) 


«The: conferees’ explanation. Of.. why. the 2 2-year. retrospective pro-. > | 


vision was’ eliminated. i is not:at. all clear. .. The. conference: report sets. 


- forth all-the significant points of difference between thie Senate- -passed : 


and: ‘House- -passed versions’ of oh 8451 ‘and’ the’ tesolution of the dif- ° 
aie ferences by the. conferees. We are unable to find: any. provision adopted i 
by. the conferees with which the Be “year: Tebrospective provision, would 


have been inconsistent: 


Leaving aside the confereés’ ool of ‘he: Yeason for deletion aed 
~ and ‘eotisideririg only the effect of the fact of the deletion, itis apparent: — 


that it could have two. opposite meanings: (1) that ‘the’ deletion was’. 


- “4ntended to eliminate any retrospective - application of the bill and to. 
. have it.apply prospectively. only, and; (2): that. it was. intended to-re- 
move only the 2-year limitation on retrospective action and to have the | 
_ billapply retroactively without a time limitation. | 


Supporting the first. interpretation is the. janguldae of ‘ih, bill as goke — 
anzoted: that the Secretary may make.a convéyance to any:occupant.of 


- an, unpatented mining claim which sig” determined: by the Secr etary to. 

-. be invalid or‘to any: occupant, of such a: claim -who “relinquishes” his 
claim. ~The present. tense of: the verbs clearly: connotes prospective 

action, acts of determination or relinquishment occurring after enact-. 


ae ment of the. legislation. This becomes more apparent when weexamine |. 


the precise. language change. accomplished . -by. the. conférence. action. - 
As the bill went to conference, it provided i in. pertinent part as follows: 
=e, That. the Secretary of the Interior: may convey’. to: ‘any occupant of. an au- 


oe ‘patented . ‘mining. claim whieh ts - determined. ‘by the. Secretary. to: be invalid an. 


area * # "The: Secretary: ‘may make a like conveyance ‘to: ‘any: occupant of an. 


o ce unpatented mining. claim who * * % relinquishes to the. ‘United States all right in. 
. and to such claim * *. * or who, within two years ‘prior to the date of this Act,.re- 


, linquished such rights to the United Biates or ‘had his unpatented. mining claim: 
- invalidated * *.*, (Italics added.) ; By he Se 


Tt is obvious at-a glance that the frst two italics ‘danses peborred only : 


to actions to be taken after the enactment of the act and that the last Cee 


-iltalics. clause was to take care of claims. invalidated: or relinquis shed": 


a within the 2-year period prior to enactment of the legislation. 
_. -'The'conferees struck out: only the last clause, leaving intact the first 
‘two clauses which, ‘until that moment, had prospective operation only. 


é How can. this action be construed suddenly to enlarge. the meaning of 
the: unchanged - words, to:give them now: retrospective: as wellas pro- | 


~ spective meaning ? We know of no sound basis for such-a construction. 


ba Had. Congress: intended. the .retained.verbs “is. determined”, and. “ré- 5 = 


‘linguishes," w which Shobae OM meant only, ti to have retroactive application, me 


7 MRCIieL: savrnirsy “GRADY” Tas “JOHNSON BEAR SR AZO” 
en ae : October. 26, 1965 ; 


-utaly i it oad have: added such a, cabs - phrase as s “her Stators arts = 
- hereafter.” : That. Congress. failed to. take this simple step militates ee. 


against: the interpretation | that it in effect. did so. 


This conclusion accords. with the familiar rule of statutory ean oe ae 
~ ‘tion that legislation will’ not be construed to operate retrospectively = | 
~unless the legislative intent to that effect is clearly expressed. “Claridge 


Apartments:Co. v: Com’ rs, 323 U.S. 141, 164.(1944) ; Hassett v. Welch, 


303 U.S. 803 (1938) ; K. E. Saltgaver et al. 58 LD. 546, baT-48. (1948) 4 


see Greene v. United States, 316 US. 149 (1964). 


~. There is “no: such expression of ‘iagighative i intent in’ “Ee: ‘case. e be tine 
: Although,. up to the time of the. conference action, there Were. expres- 


sions of intent in the: Congress that relief should:be afforded to, those 


_” . swhose claims had. already. been. invalidated,;? such expressions were 
- ° made with respect to earlier versions of S. 8451 and other bills ‘which — 
stag specifically contained retrospective provisions. After the conference . _ 

action, “however, which struck*from §. 3451 all language: of retro- 


‘activity and retained only the language. of prospective operation, there — 


were no further . statements _ as to retroactive , App Honsion of. the oe 


legislation. © ot 
__. Lacking any expression of Cousin! intent that Ss. ‘8451, as.re- - 
: ported ‘by the Conferees, should-have retrospective application, we 


; See no justifiable basis. for reading the statute contrary to the meaning Le: 
' expressed. by its: plain language. ‘The rule is that while not incom-. 


-- petent or irrelevant in construing a statute legislative materials which. - o 


‘are themselves: without probative value, or ambiguous, or contradic-. > 


: _ tory, will not be permitted to overcome the customary meaning of its 
. words. ‘United States'v. Dickerson, 310 U.S. 554 (1954). ee 


=D. apply the statute retrospectively would impute 1 to the Congress. - | 


an intention to have authorized an. unlimited retrospective application 


save only as the. Secretary of the Interior might conclude otherwise in. 
"the exercise of a discretion for which the act-provides no standards. Perea 
But a two-year. retrospective period is the most that either: Committee nie 


or either House ever envisioned. Such'a construction would amount . 
to an extension of the statute which ‘cannot be squared with its own. . 


terms, for which the legislative history: lends no support, and which | . es 
- would be inconsistent with the rule against retrospective application... 
| Accordingly, we conclude that the benefits of the act of October:23, 


= 1962, cannot be-extendéd ‘to. occupants of mining” claims who. relin- 

ae quished their claims or had them invalidated rior to ‘the date of ae ee 
acti Zoe 

“Therefore, pursuant to othe authority delegated to the’ Solicitor by the. 

. "3 See Sen. Rep. No. 2184, 87th Gone: 2a Sess. 3 (1962), ‘on ‘S. 3451: i stitemene of Sen. ce 

Church in the debate on S. 3451, 108 Cong. Ree. 18786 (1962) ; ‘statement of Sen: ‘Bottum. 


cae ‘on 8. 8564, 108 Cong. ‘Ree.. 14488 (1962); statement: of Rep.. Johnson: on. LR. 12761, 08 “dh 
a Cong. Ree, 19648 (2002) . : : 
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_ Secretary of the Interior (210 DM 2. 2A (4) (a); BA F. R. as the 

i Peciions appealed 4 from. are affirmed. | 

| | Fray <t Barry, 
Solicitor. | 


APPEAL OF SUNSET. CONSTRUCTION, ING. 
TBCA-494-9-64 Decided October 29, 1965 
Contracts : Performance or Default: Excusable Delays Contracts: Disputes 
- ‘and Remedies: Burden of Proof... . : 
'A-contractor who seeks an extension bE: time qnder a standard form of 
construction contract because of an alleged excusable. cause of delay has, in 
general, the burden of proving that the alleged cause of delay actually existed, 
that it met the criteria of excusability prescribed by the. contract and. that 
: it. delayed the ultimate completion -of the contract as a whole, V 
Contracts: Disputes and Remedies: ' ‘Damages: Liquidated Damages—Con- 
tracts: Performance or Default: Excusable Delays . 
Failure by a contractor to “prosecute the work with the efficiency and ex-~ 
~-pedition required for its completion within the contract time does : not, in 
-: and of itself, disentitle the contractor to extensions: of time for such por- 
tions of the ultimate delay in completion as are attributable to conditions, . 
such as “unusually severe PSE that are excusable under eis terms of 
_ -the contract. : 
Contracts: Performance or Default: ‘Excusable Deliy—Contaaots: Construc- 


7 ‘tion and Operation: Waiver and Estoppel 

oe. A contractor who bids on’ a Government contract unqualifiedly peprenetits 
‘- that it has the skill and ability to. do the work ; consequently, neither the 
absence of the requisite “know-how” nor the: lack of the proper equipment 

' and qualified personnel to do the job, are excusable causes. of delay under 
‘the standard form of. construction contract. 
Contracts: Disputes and. Remedies: ‘Damages: Liquidated Déinagee Com 
tracts: Performance or Default: Generally: conics: Disputes and 
Remedies: Damages: Actual Damages . : , 

" Liquidated - damages provisions in contracts are valid | and ‘enforceable’ 
without regard to. whether or not. the Government is ‘in a position | to show — 


the amount of actual damage sustained. by. reason of the delayed performance 
of a contract. The inability to prove the amount of actual damages suffered 


‘because of the delayed performance is not fatal to the Government’s enforce- 


ment. of liquidated oe and does not convert ames damages into 
penalties. 


BOARD OF CONTRACT APPEALS | | | 

“This: Spal js concerned solely with the propriety of an assess- 
Heh: by the: contracting officer. of liquidated. damages for delayed 
performance of the contract. Certain wage claims relating to per: . 


- formance under. the contract were not considered. in the findings; 


_ hence, they are not before us for review. Other claims arising under 
“the contract or asserted in connection therewith have been specifically 
~. ‘relinquished in the appellant's brief. ' “ 
The contract, which: was dated J: ay 26, 1961, was on. U. S. Standard | 


a ee APPEAL OF SUNSET: CONSTRUCTION, INC. : 7 a 
: ha eal ey Oetober: 20-1988 * ae i 
Rout 23 (Revived: March 1953). and embodied the: General Provnads 
of U.S. Standard Form 23A: (March 1953). It provided for grading, - 
_ drainage and; crushed aggregate. surfacing work on 1:869 miles and 
roadbed reconditioning and crushed. aggregate : surfacing on 9.085 
miles, of the Lodgepole- Brookside Road on ane How ge Indian a 


KS Reservation i ia Montana: 


Notice to proceed with the work was. a foeet psa by the sbnbractor® on 
August 11, 1961. Under the terms of the contract the contractor was 
to complete the work within 285 days: after the date of receipt: of such - 
notice; consequently, the work was scheduled for completion. on. or . 
‘Liefore. May 23,1962. .The work was finally accepted as of. September. 
29, 1962. . This entailed a ‘délay in completion of the work of 129. days. 
| “Article 32.1 of the Special..Provisions provided ‘for the assessment 
of liquidated damages at the rate of $75 per day foreach calendar 
_day’s delay in-completion. .The contracting officer found that none ~ 
of.the delay in question was excusable and liquidated damages ‘were 
s assessed against the contractorin the amount of $9,675. aie 
The contractor contests the assessment of liquidated. damages: on 
several grounds. Among its principal allegations are the a 
that it..was delayed for a period of 117.days between December. 8 
1961 and. April 2, 1962, by ‘ ‘unusually severe weather” within the 
meaning of: paragraph: (ce) of Clause’5 of the General Provisions; ? 
and. that it was further delayed by such conditions for a substantial pe 
but unspecified period in May 1962. Neither party has requested 
nee hence, the appeal will be decided upon the record. 

» As previously noted, the. contractor’s claim of excusable delays i is 
asserted: under Clause 5 (c). of the General Provisions. - The contract 
also provided that: the contracting officer might suspend. all or any 
part of the work under certain conditions. In none of the corre- 
spondence included in: the administrative record (appeal file) does'the. 
contractor even mention the “suspension” clause. While a. -portion. | 


. of the clause is quoted in appellant’s brief, no attempt is made to show 
its applicability to the appeal.. In his findings the contracting officer © 


refers. to. the “Suspension: -of Work” 2 provision . ate ‘hotes its nee 
inapplicability * to the instant appeal, stating: | : 


4 Clause 5(c) of the General Provisions of the contract. "provided that: the. conic: : 
should not be charged with liquidated damages “because of any ‘delays’ in the completion 
of the work due to unforeseeable. causes beyond the control ‘and: without the fault‘or negli- 
gence of the Contractor,” ‘including, but not: restricted to, certain: named causes among : 

which is “unusually severe weather.” .~ 


-2 Th ‘pertinent. part, this: provision (Article. 8. a of the General’ Rteqnixeménte)i pr ‘ovidea one 
the contracting . officer with authority to suspénd the work “wholly or in part by written. °°... 


order, for such period: as he deemed” necessary for. certain enumerated causes. ‘ Included 
was authorization to suspend *(1) If the climatic conditions specified under which’ certain 
features of work are to be undertaken do. not prevail ‘when: the. contractor is Feady, - Per 

form those-featurés of work.” -°% 
* Cf. Paut A, Tenartees TBCA~419-1-64, (July ‘27: 1968), ‘T2. ELD. 801; '65-2-BCA par. 
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Ui RE » Since: tliere were NO. climatic ‘euddiiion specified. for any . ‘feature of the. 
work the: ‘Contracting: Officer * did. ‘not find it ‘necessary: to, order suspension : ‘of - 
“all: or: ‘any: part of ithe work ‘under. Article RT; SPRETELONG. no. extensions of time 
are. allowable under this provision. Sage oe ns 
(eee. Ace _ Onasually cane Weather ener aie ee 
; “Beton ispristdering the specifics of the claims for extensions in tne | 
: ir performance, it: would perhaps be well to:-note that: the contractor 
appears to have proceeded ° upon. fundamental misconceptions as’ to 

_ the proof required to establish an excusable cause of delay under the 
“standard form of ‘construction contract. “Judging. ‘by the. proof 
_ offered, the contractor appears not. to have. realized: that: in order for. 
a delay to be considered. excusable it must be shown to. have been: un- 

_ foreseeable,* pursuant. to the. language of the clause, :as has been the 

- uniform holding’ of the Board in: cases. involving claitnis of * ‘unusually . 
‘severe weather ;”.* nor does the contractor appear to have given any 





| consideration to the fact: that i in-order to be entitled to an extension . - 


of time it must show not only that: an excusable cause of. delay. 
occurred but also that it was a factor, in. the. ultimate delay: in. . the 3 
oe of the work whee NE 
<< _ * Claim No. 1 Seah ie as Ped 
Tn its letter’ of December 14, 1962; the contractor requsstid ‘iat it 
~ not be “assessed liquidated » damages for the 117 days. between 
‘December 8, 1961 and April 2, 1962, “per the General Provisions 5(c), 
ty Unusually Severe Weather.” The contracting officer rej jected this re- 
quest for extension apparently on the ‘ground that the time allowed. 
for performance of the work ‘covered. by the contract. provided an 
: appropriate | allowance. for the fact. that in. Montana the construction. 


season. usually - ‘extends to mid-December and (in the words of the — 


contracting officer) “is: virtually. discontinued - until spring ‘due to - 
ats conditions normally prevailing during winter months in the 
area.” On the other. hand, the contractor contends in its brief that 
| what was actually contemplated was (285 wore oe ‘with a. normal ; 
winter shut dowti.? 0. Pes oe oo Ren tee? 


5011. (1965) ; ‘Reid Contracting ‘Company, Ine., IBCA-74 (December 19, : 1958), 65 LD. 
500,:58-2 BCA par. 2037, 1 Gov. Contr. 50, 51, 52, 280N., 481N., 708N. 5 Larsen-Meyer 
Construction Co.,. TBCA-85 (November 24,1958), 65 LD. 463: BIS—2 BCA par. 1987 (1958) 3 

-and Urban Pruning and Heating Company, IBCA-48 ‘November 2 21, + 1958), 63 I. .D. 381, 

- 56-2 BCA par. 1102. : _ ote. Me et 

. 4 United. States-v. Brooké-Calloway 06.; 318 U. 8. 120. (1948). 

5 Allied Contractors, Ine.; ‘TBCA-265 (September. 26, 19.62) ;. 69 LD. “147, 1962 BCA par, 

: 3501, “4: Gov. Contr. 512, citing Caribbean Engineering Company vy: United States, 97. Ct, | 


. ne Ch 195° (1942), and 14 ‘Comp. Gen. 431. . Reconsideration denied. (December. 10, 1962), 69 
5 ol, D. 229, 1962, BCA par. 3591,.4 Gov. Contr. '610 (i). .: In, that.case the Board. stated : “Tt is 
; well settled that the term ‘unusually..severe: weather’ does: ‘not include any and all weather 


_ which prevents work under the contract... The phrase means only that; weather surpassing. 

; in severity the weather usually encountered. or. reasonably. to be. expected. In the. Particular ; 

locality during, the time, of the year involved.” ... 
¢J, W. Merz, IBCA~64 (March 10, 1959); 59-1 BCA \ par 2086, a Gov. Contr. 193, 19, 

~, 202, , 431, ATAN,; 601N., cand authorities. there cited... Mica card ee tea eed 
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Sas heer ee October: 28, 1965. ~ ee wee fae 


> Neither the: contracting’ officer: nor ‘the Sontnetar: hace referred to o 


any contractual ‘provisions in support: of their: respective positions ea 
and we’ have: discovered none, Endorsement of the contracting of 

- ficer’s position would: require construing’ Clause 5(c) as if the words: 

- “unusually severe weather” did not appear therein.’ This would be 1 ie 
7 peri oipaes of the SEBTESS lanenage, as a General Provision Pre: aon hee 


“We assume: > atienendo’ that’ the contracting officer would: have au- 

, thority to give’ effect.to a. special contract provision ‘included 4 in the .— 
contract terms: by which the “unusually severe. weather” provision ‘Of > 
Clause 5(¢)* would be. rendered nugatory.” It is. “clear, however, ~ | 
‘that in interpreting the contract’ he has no authority, to disregard the) ee se 
plain language of: Clause 5(c) where, as here, no such special pr ovision Ses 


was in fact.so ‘included; -nor.do we have such authority.® 
For the. same: reason. ‘we will not undertake to extend ‘the tid for 


“performances over and. above ‘that provided for inthe contract: merely. 
because the contractor says in effect that the contract should have been. 
written differently. To: accede. to either’ ‘of these positions. would bes ee 
to substitute a: different. agreement for that executed by the parties?  ~ 
| Accordingly, we will interpret Clause 5. (c) so as to-give effect to all of. 


o the language’ thereof Aneluding that relating to “unnsually’ severe i 


weather. 


“Except. for. this dapioe that: the: delays eniovantstad oe ‘De- 
‘cember 8, 1961 and: April 2, 1962, were attributable to “unusually severe 
"ha weather” within the meaning of Clause 5(c) of the General Provisions, a 

~ the: contractor: has offered no ‘evidence to show that its: performance. 
of. the contract was in any “way ‘delayed by such: “unusually. severe’ 
-. weather”? as may have been present.. Mere allegations Snsupported. 
by any evidence of: record.are not. acceptable as proof oe ? 
The record includes weather information. as to’ the. year 1962, i “but. 


- contains no such information as to December of 1961. The informa-~ 


tion furnished discloses that the weather in J anuary 1962, was of. 


~ more than: usual severity being: some ten: degrees colder than the. long- s a 
~ term mean; that. February and March temperatures of that year were 


: from slightly less: than 4. to slightly more than 5 degrees colder. than. 
., the long-term mean; and that temperatures in Apa and My. were 


oa The validity. of the proposition i is highly doubtful. a a eeeers 

. 8R ER Construction Cos apap 4 (Sepreriber 27; 1965), 65-2 BCA par. “5109, ‘and 
authorities there cited: p 
“® Duncan Miller, IBCA=305 (April 18, 1962), 69 LD, 25, 1962. BCA par: 3389, = Gov. cae: 
Contr. 810 (Board without. ‘authority. to-either: rescind or reform contracts). ; 


10 & R Construction: 00.5 TBCAT458-9: 64 (September 21, 1968), 85-2. BCA par. 5109, ae 
““-and authorities there: cited.. oe 


:4 Monthly -weather~ ‘sunimaries,. teiken thoi the records: of: : tbe United: States ‘Weather 


. Bureau station: situatedat Hays,:Montana,-were furnished by’ the: contracting officer. *: “Rex. a oa i 
portedly, the Station ig. ipproxtihetely: 8: airline: mee On ues nearst: ee on: the cone. OEE 
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| from shehily: less than 6 ‘degrees to slightly 1 more. than 2 degrees 
: warmer than the long-term mean.. 7 
| On the basis of such information it is. cori thot a quinber of | 
the days'in Je anuary and perhaps a few of.the days in February. and © 
- March had “unusually severe weather”. within the meaning of Clause 
-.5(¢) of the General Provisions as. generally. interpreted.. The diffi- 
culty, however, from the standpoint: of the contractor’s position is that 
it has’ offered. no evidence to show that: it contemplated proceeding . 
- with performance of. the road construction work: called for bythe: 
‘contract during even normal winter weather in Montana. On the 
_other hand, there is‘an abundance of evidence i in the record. showing 
that: the contractor had no intention of performing the. contract during 


eS the winter months. Alustrative of that’ intention is the contractor’ S 


letter of December 8, 19612 by which it. notified the contracting officer 
- of its decision to diccontinve performance of the contract until spring. 
This decision could hardly have been. affected: by. the fact that the 

| weather i in the succeeding January turned out to be of unusual sever- — 
ity; nor could it have been affected by the fact: that the temper atures 
“in February. and March were Blighty lower. than. are usual for such 


or months, 


While in the létiar: of Deeembon 14, 1962, ‘the. manele ee to 
“instructions” from Government inspection: personnel in December. of 
1961 to discontinue performance, the alleged * ‘instructions” were not 
even referred to in appellant’s brief; nor ‘was. any, proof: offered in 
support of: this. sole reference to Government intervention, made in a. 
letter written over a year: after the. purported event. ' As previously 
noted, mere allegations are no substitute for proof, ens 
"From the evidence of record it appears that the decision to suspend 


struction site but: separated by. a range of. hills. Nes table* ‘pased upon me information so 
furnished: ener below : % : : 


ygez . a ~ Tong-termBean at Hays, 
i Montana : * 
_ Average By Precipitation é Average .|** Precipitation 
iat tae See Ste ees _ temperature : ; 
Pantani. i saeawass eee oscewsoes ee 8.0 * 0.58 18.62 0.69 
February-=---.--2-2-.-2.2--2--L- 19.0 _ 87 22.85 564 
March. __.-.2--3-¢-2---2.---- ie 24.1 87) 29. 24 533 
Vg Dae eR Sm RCE 46.0 -40- 40, 28 1. 103 
Msy oie cep ec nee be cee 49.4 -4, 53 **446.9 ###2 816 


*N te) é thformation ‘was furnished: ‘as to teinpacsbare ond veounttatlon readings for December't of 1961:: 
-. * Reflects the average figure for the ten-year period 1953 to 1962, inclusive: 
ao : ***N either temperature nor precipitation figures were: reportedt or May of:1966. - : or 
~. 12'The eontractor’s: letter: of December 8, 1961 provides in: pertinent. part? “This. is. to 
-advise your office that: all’ work on the above ‘reference. project will. me bdaeoes untit, 
; spring when weather. conditions become more: favorable.’ ee ete Se ee ; : ia 
» BR é R Construction 0o., supra, note 10. snitigc 


a bér 8, 1961 to 0 April 2 1962. 
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ere tS Be “Octover he hae | ren Ci hee 
| alll: work during this period: was a voluntary gecien by the contractor; uae 
 that-it' was made with a view to. avoiding the: difficulties and expenses © 


attendant; upon: ‘road: construction. during even a: normal ‘Montana . 
‘winter and: early spring; 4 and that: it apparently was based: upon 


the estimate of the contractor’s initial superintendent that the work | ms 


| involved could be performed in much lesstime than provided for'in the 
contract.!> ~The Board finds that such unusually severe weather as. 


“may have been present during the period in question. could not. have: 


‘ delayed the. performance of the. contract. . Accordingly, it is deter- 
tained that the appellant is not entitled to an extension of time on 
account of the weather conditions at the construction site from Decem- 


Se a 


is ot hod Claim No. @: (Delays in May 1968) 


By letter dated. May. 29. 1962, the. contractor’s Siac res” 
quested.an extension. in the time toe performance of the contract on the © 


grounds of the unusual amount of rainfall in-May up-until the time of  ~ | 


the request, and the fact that.due to wet weather the contractor had — 


only crushed ‘gravel “one day in the last: two weeks.” The contracting - | 


Officer denied: the request. for extension on two principal grounds: qe! ) 
“the months. preceding May of 1962 were below normal as far‘as rain- . 


fall was concerned, ‘yet this was the period when very little work was . — 


being performed ;” and. (ii) “the records during May. of.1962 indicate. 
a total of 4.53: inches of rainfall” as. contrasted ‘with the. fact. that 1 im 
— 1958 there were 7.76 inches of rain during that month. . : 
~ Reports from the contracting officer’s representatives disclose that: ; 
immediately prior to the commencement. of the wet weather reported 
in the letter.of May. 22, 1962, the contractor was actively engaged in 
the prosecution, of the ror. In such circumstances the Board has — 
held that a contractor is entitled to an extension of time upon a proper’ 
showing that due to an: excusable. cause of delay it was 5 unable to con: 


: - tinue with performance:'® 


—-- The ‘test. for determining whether the wonton: enpparitered: In. a 
3 particular case was “unusually severe” within the meaning of Clause 5 
1s not whether at some time within a ten- ~year period the weather can 


14See J. W. ers, supra, note. 6, for a discussion: of the cinicn lee involved. in outdoor me 
‘construction.in even a-normal Montana spring. - 

15 Jn letter, of September. 27, 1961, the contractor's superintendent. estimated that weather 
; permitting ‘the job could: be completed in November of that year. 

16 J, We Merz, supra, note 6, citing Chas. I. Cunningham 06.;5 IBCA-60 (Dadériber 6, 
1957),. 64. ED. 449, 451, 57-2 BCA par. 1541 in which it was Stated: “It is well settled 
thatthe failure of a contractor to prosecute the contract work with the efficiency’ and ex- 
-Dedition: ‘requisite for. its completion. within the. time specified by the contract does. ‘not,-in- 
and: of ‘itself; disentitle the contractor to-extensions of time for. such parts of ‘the ultimate. 


‘delay in completion.as. are attributable to events that are themselves excusable,.as defined. * : | 


-in Clause 5(c) of the General Provisions of the standard-torm, Government construction. 
_ contract: * * #7 |. bees : 
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be ne to. fae been even ‘more inGlement: rather the test, is sviiethar 


> the. weather advanced as. an. excusable cause of delay varies signifi- : 


~ eantly from the average weather for the par ticular locality. and. season - 


_inyolved over an acceptable. period,’ and, if so, the extent to which the 


oe weather. encountered i in a particular:case ‘impeded performance of the: 


contract over.and above the impediment: to 'Pantorinance resulting: from a 


weather i in anormal year.* 
A table reflecting. pertinent, weather daw fas been set’ forth soe: | 
S ers herein.*. Taking such data as representative of the average | 
temperatures and precipitation prevailing at the construction site dur-" 


7 -ing May of 1962 and the nine. preceding years. (exclusive. of May: of | 7 . 
1955. for which no'information was furnished), we find thatthe tem- : 


‘perature in “May averaged. 2.5 degrees. warmer ; than the long-term. . 
mean; and that there was approximately 1. ve inches more precipitation 

aan that year than the long-term mean. ‘The question, therefore, is’ 

simply whether performance of the contract was’ significantly affected he 
~ ‘by such excess. precipitation: and, if so, to what extent. | Pe es 
In the:letter of May 22, 1962, the contractor’ S -supeitntandent Te- - 
or ported that the gravel. pit fren: which ‘it was required:to.take gravel _ 
in order to: meet, the specifications was located in a:creek bottom and. - 


_. that as of that date the: gravel pit.was flooded’ with thiree feet of water. oS : 


-. The same letter: reported that’ due to the-high -water table it was very . 
. hard to get:any- good production: fromthe pit... This was said:to be the 
situation because“the water in the gravel makes it difficult: to screen. 
and: erush.”. Although the: contracting’ officer’s ‘representatives: were 
= apparently at the scene, the substance of these allegations has not been 
-controverted, insofar as the presence of abnormally wet weather dur- 


ing most of the period ‘in: question: is concerned. - Thus, the project. 7 


See engineer, in a report under date of June'1, 1962, states: “* * * Work- 
Ing conditions were excellent ‘up to. the 14th of May at which time con-. 


- siderable moisture in the vicinity has closed down the work much of ae oe 
the time.to date.” In the same report, however, the project: engineer ae 
_ stated: “Last. Friday ‘May 25th a Mr. Hackette; owner of the trucks 


. that have-been hauling, quit and took his trucks off the job. No work © 
has been. done since that time although working: conditions v were teed a. 


“up-to Thursday May 81.” 


The apparent difference of. 4 days i in: ‘the se cunt ‘Of fine: “lost daa) to - 


wet weather up until May 92, 1962, may reflect. conflicting appraisals ee 


by the respective parties as to. when road construction operations. were 


feasible.” In addition to the 9 days: reported by the project engineer fs 


“mt ‘Reid Contracting Compiinir: Ine., supra: note 3, in: “which ‘the Board: stated’: 
me Weather’ may be said to be ‘unusually severe’ within the Meaning of Clause 5 of the: General 

Z Provisions: of ‘the. contract* when it-is more’ severe than: the average weather ‘for the pars. 
: ticular’ locality and S€aSOD' ‘of the year. * * #” See also > appeal of Anied Conn ace s 


4 a Inc., supra, note 5.- 


 W Aled Contractors, Inc., ‘supra, note 5. 
ba EE note 11,. Supra. : 


i 


rd ow 


aay “APPEAL or SUNSET CONSTRUCTION, INC. Ceo, AAT ee 
. oe eae October 29, 1965 Pe gee 


| “as ject due to wet weather up until May 22, 1962, there i is: Te considera ae 
tion that two additional days that appear to have been lost due to ee wy 
~~ cause subsequent. to: that: date. of 


- The contractor. is not: entitled; eee to ee ae bonitteet ex- 


. tended by all of the time lost dus to unusually severe weather but for. an 
only the time lost due to such cause as is.found to.be unforeseeable. 20°. 


. From the record available it is not possible to say: the number of days | 
of ususually severe weather that the.contractor:could reasonably expect, 


= to encounter normally in the area at the time in question ; but itis noted. 


that: the contracting officer found that normally May is a wet month in. : : 


--*. the locality involved and the summary of the weather Teports fur- 
~ nished by him corroborate this finding. © Except for the. appellant’s ey 
brief ‘inviting consideration of matters dehors the récord, the con- 


= _ tractor has offered no evidence in addition to its letter of May. 22,1962... 


~ In these circumstances and bearing in mind that it is ineunibelit upon : 


- the contractor to prove not only the existence of the excusable. delay but” ee 


to‘also'show the extent to which overall performance of the contract 
was delayed thereby,?+ it is considered that the time for performance a of 
the « contract should ‘be extended by 11 calendar days. on 


| Contractor Responsibility for Performance 0 f a ontract 


“Aside from. the question | of ‘unusually. severe weather, 2 ‘the: con- ve 
tractor contends in its brief that liquidated damages could not properly. . 


be: assessed ° because : (i) ‘the contracting officer had: accepted the con= | | 
_. tractor’s bid even: though he knew or should have known that the con- 


tractor had’ had:no prior experience as-a dirt contractor; and (ii) the _ 
Department :by not demanding changes in. Superyis (On; more equip- 


~ ment.and more labor had lured the contractor ‘ ‘into § a false sense e * eae | 


_ security until completion. date arrived.” - a Soe aa 
The contractor’s bid was an unqualified sepresantation hit the ¢ con=: 


tractor. had the: ‘supervision, personnel,. equipment, skill and ability - ‘ 
to-do the: work *? wpon: which. the contracting officer was entitled to an 
rely.? The. Board concludes, theretore; that: the. first contention is oe 


without merit. 


The second. coriteintion: has 1 no ‘support in the ecoed: On at: least Six : ae 
- occasions, commencing with the letter of September. 7, 1961, the eon-; eo. 


tracting officer requested the contractor to. furnish. a work progress 


° 20 Central Wrecking’ Corporation, TBCA-69: (March: 29, 1957), 64 LD. 145, 57-1 BCA S) 


- par.-1209, . citing. Jeneckes’, TECA=44. (November 28; 1955). 62 LD, 449, 452, 6 CccE par. 


* 61, 732, in which following a detailed discussion of the question’ the Board: stated ¢ te Bo 


the number of: days’ of excusable delay could have been calculated more simply by deducting 


the average number of days of unusually severe ‘weather from the number of dave? of ‘such ee 
“- weather actually experienced onthe job. *.* .#¥ : : 4 : eae eee nee 


“7, W. Merz, supra, note 6 and authorities there cited.” as — 

22 Montgomery-Macri, Go., et al; IBCA-59 and. IBCA+72- (June 28, 1968), 7 70 LD. 242, 63 : 
“BCA ‘par, 3819: (1963), 5 Gov. Gontr.: 419; 6: Gov, Contr. 332 (e). eo : 

2 Trand. Plastics Company,” ASBCA 3708, Tt BCA par, 1186. ‘and authorities + there 
cited. : ae oe 
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schedule, sAuipment list and layout as required by Paragraph 8 of the - 
~ General Requirements of the contract. It was not until its letter of 
May 15,1962, however, that the contractor undertook to explain its 


failure to furnish the requested information; and it. was not until .~ 


May 26, 1962, that’ a work ‘project oe was aoa furnished in ae 


“Tesponse to repeated requests. ° 

‘The Board’ finds; : therefore, eee such’ eacenciee: as! lea in. 
performance were attributable to and were the. responsibility of the 
contractor; and that, Sy ae furnish no pas fora ao pa 


| , of excusable see 
- Liguidated Damages as. , Ponisi 


er its brief the appellant contends. that “an award. of liquidated 
damages would in this instance amount to an award. of punitive . 


Oe damages.” As to this position it would : appear. to be sufficient to ob- 


“serve that. this Board has frequently sustained: the assessment of 
‘liquidated’ damages in cases indistinguishable in principle from. the. 
instant appeal.?* Contrary. to the appellant’s. assertion that the delay 

in construction occasioned:the Department no real damage, the con- 
tracting officer specifically found that the “Government went to con- 
siderable expense in having inspectors. present when no work was being 


- accomplished and no notice was forthcoming from the Contractor as 


_ to: his ‘schedule of operations.” -Liquidated damages are properly im- 
} “posed; however, even where the Government has failed to show actual 
damages’ by reason of the delay,” nor does the fact that the liquidated 
damages imposed resulted in a: hardship. to the contractor in any way 
‘impugn the validity of the assessment.*® On the basis of the facts 
. found and the authorities cited, the Board coneludes that liquidated. 
damages were properly assessed for delayed performance not found to 
_- be an excusable delay pursuant. to Clause 5 of: the General Provisions 
is of the contract. . a : 
| | : onaiaions . 7 
a “The rene is sustained to: the extent that time for performance of 
ae the contract is by extended by 11 days. °°... f° 
* , Waa F. MoGnaw, M ember. 


mi Concur: 
- Dran F. ees 
Chairman. ° 
. .: Concaa: 
Tomas M. Durston, 
Deputy Chairman. 


4 Refer Oonetrustion Ciba: IBCA-~267 (May 19, 1961), 68 us 140, 61-1 BCA par. 
3048, 3 Gov. Contr, 358 (e). and authorities there cited. 

28 United States vy. Bethlehem Steet Company, 205.0,8. 105 (1907). 

2% Parker-Schram Company, IBCA-96 ° (April %y, AOOE) 66. I. D, 142, 59-1 BCA pate 2127, 


5 1 Gov. Contr. 289, 568n. 
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‘aca-sa1__ fies Decided November 16, 1965 





: Rules ‘of Practice: ‘Witnesses—Rules of Practice: ‘Byideries " 


~ Where, under the terms of a “pre-hearing | agreement ‘imiting” ‘the Scinbar 


POL witnesses, ‘the: parties toa contract ‘appeal’ proceeding exchanged lists i 
of names of proposed witnesses and where one party having had opportunity a 


-to do so. failed to notify timely ‘the opposing party of its intent to call an 


_ additional witness whose name had not been. submitted, the testimony. of 


. such additional witness will be disregarded by, the Board... 


2 Perionnane: or. + Default: “Aooepintise. of. Performance - 


General reférences in a construction contract: ‘to ‘a ‘requirement that” “suit- . 





- : able” earth material excavated from cuts be ‘used an compacted in fills ae 





-_ for. road embankments, didnot constitute a representation that ‘most. of the 

earth removed from cut: areas, would be of a type. that could. be, handled . 
fi efficiently by construction practices: and equipment that the contractor had 
- anticipated using, and the: encountering by the contractor of soils having 
ee high moisture content. that became. acceptable for:. compacted. embank-. 

; ‘ments after handling pursuant. to other recognized practices and. with. other : 


types. ‘of equipment, did not constitute a changed condition of: the first: cate- i 


: ; ‘gory. within the meaning Ns the standard form of the Changed Conditions 
. clause. be es ; oor oo 


Contracts: Con eaietlot end a Changed Conditions —Contracts 7 ae 


- Disputes and Remedies: Burden of Proof. 


: Where a reasonably careful. pre-bid’ investigation by ae contractor would lave 


+ disclosed that some of the soils to be. excavated and moved on a. road -con-*~ - 
"struction | project contained. a high proportion of: fine particles and yery. oad 


little plasticity, and the site of the project, was in an. area of known heavy - 


"-rainfall, the existence of wet soils that Were difficult to excavate and move’. - . 


Be “was not’ an: “unknown” condition within the’ meaning of the Changed Con- 

>) @itions clause; further, the contractor : failed’ to- prove by a ‘preponderance . 
of evidence that: “wet soils: were an. “unknown” condition within the meaning 
-_ of that clause.’ Bir e SPU Ae dee ea 7 


Contracts: Construction and: Operation: “Clanges and. ‘Extras—Contracts: 3 
Construction and” Operation: Third Persons ie 


“Where the ‘specifications of a road construction. contract authorized the « con- 
a tractor to take certain actions that would: ‘interfere with ‘the flow of trafic 3 


“on an existing road, in a park, but also required that: the. road’ be kept open keg ea 


“to the public, the expense involved in. coping swith. heavy: ‘tourist: traftic in: 
the, summertime cannot. be recovered. under the theory that:a- change in’ the 
: _- contract. had. been made, where it appears that the: contractor’ could have 


7 obtained information as. to. the number of summertime visitors that. would ace 


be expected to come to the park, and the number. ‘of visitors: who. actually ? 
came was within the range of. what should d have been expected. 


‘Wopset—ee a ae tS & a : are ee acl oa 
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- Contracts: Construction and Operations Changed Ooriditions:- 


The standard “Changed - ‘Conditions” clause of a construction coritract pro- 
vides no basis for relief with respect. to.a claim that summertime: traffic in 
a park was: heavier than that expected by a contractor, since the situation 
complained of came into being: ‘after: the eontract had been executed, and the 
7 contractor’s request’: for relief. essentially is related. to. av. allegation that 
.. the. Government breached its. obligations | under the, contract rather than to 
the existence of conditions at the site of the type. described in.the first and 
second categories of the “Changed. Conditions” clause. 


Contracts: Construction’ ‘and Operation: Changes and Extras—Contracts: 


_ Disputes and Remedies: Burden of Proof 


ke contractor’s claim: that it*had. been required to obtain: materials for: hicnoay 
- fills from slopes ‘that previously had. been. brought substantially: to ‘grade, 


rather than, from the. areas ‘Specified in the contract, is not allowable when -. . 


_., there was no. ‘showing that the contracting officer or his authorized repre-— 
“sentative had: ordered the work in question ; the evidence showed contractor” 
he had re-entered upon the slopes voluntarily, with no indication that such re 

(entry ¥ was s disadvantageous. to its operations or would result in excess, costs. : 


yb a a “BOARD OF CONTRACT. APPEALS - 


“This appeal: atises under‘a’ contract calling for. highway construe: | 
tion. © The section: of highway involved | eplaced an existing ‘section 
of route: US. 441 “Tt crosses the’ Great Smoky Mountains. ‘National 
Park from Gatlinburg, Tennessee, to Cherokee, North Carolina, and 
- furnishes the principal means of access to the park from both west 


aiid’ east. ° The park area is mainly ‘composed of heavily wooded 


‘mountains and-at one-point the highway. attains an. : elevation: of 

approximately, one mile above: sea level; 8 0° ee 
‘Project’ 1-B~3, considered’ in’ this opinion, Was for work” on’ 3. 8938 

miles of highway which descends. from élevation. 4 260 at the ‘western 


end ‘of ‘the section to. ‘elevation. 2740. at, the eastern ‘end. The new 


highway. followed alignments . and grades that were. different..and | 


separate from the.old road, -but, crossed..or: impinged upon the: latter 
"at:a.number of: locations. There were many substantial cuts and fills. 
The cuts were mostly in earth rather than in rock. Most of the-rock 
was encountered.at the lower-or eastern-end. of the project... 4 
| “The contract was made by the National Park Service of the. Depart- 
ment of the Interior, but was administered. by the Bureau of. Public 
Roads of the Department. of. Commerce. It. was. on. Standard, Form | 
93 ‘(Revised . March 1953) and incorporated. the General. Provisions 
of. Standard. Form 23A (March 1958). It also: imcorporated by 
reference the.provisions of the January 1957 edition of the “Standard 
Specifications: for Construction ‘of: Roads and: Bridges‘ on ‘Federal 
Highway Projects” issued by the Bureau of Public: Roads, conimonly 
known as FP+57.° The’ éstimated contract’ price “was ‘$667, 355. 

The invitation’ for bids was issued and bids were opened ‘in’ 1’ the : 
. winter of 1958, and work was begun on April 7, 1958. The contract 
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oo reqiiitea hat: the’ work be completed within 550 days. after facsipe ‘of . 
~ notice to proceed. Originally the completion ‘date was October’ 2;. 
1959... Tt ‘was not: completed until 1,187 days after receipt of notice to : 
“proceed, ‘on June 80, 1961. ‘The difference of 637 days was covered 
by time extensions allowed byt reason of such circumstances as changes 
in specifications, overruns in quantities: and: unsuitable weather: condi- vig 
tions. Hence, Hquidated damages for delay. in n performance: were not | 
assessed.” | : 
By letters dated April: OR, 1960, and November 18, 1960; espillént ’ 
s formally. presented six ‘claims for additional compensation under: the 
contract... The total amount sought was $393,137.26;"* All six. claims 
were Tej jected by the Regional Engineer of the Bureau of Public Roads, 
acting ‘as: authorized. representative of the contracting officer, in’ a 
~ decision dated ‘June. 1, 1962: “From this: decision the: ‘appeal x now . 
before 1 us was is timely. taken. oe oe ee . 





bay anu Caine l 
} Wet Soibi im Ost 








“This cli is: for: $09", 130.49. Pte is Sera andar ‘the “Chanbed | 
Conditions”: clause: (Clause. 4). of the General. Provisions. 1. Before 
its merits :-are examined,. HOMO: 2 Preliminary questions, need: fo. be 
s considered. - he ots : 

The. first. ciestion ina to: de with notice. The ‘Regional Tne acer 
denied. the, claim: ‘On. the ground that it was, not, presented. until almost 
two years from: the: time. the alleged. changed conditions: became; ap: 
-parent,-as well as on. the: ground ‘that the conditions. encountered: were 
__ typical’ f the area, and could’ have’ been" ascertained ‘through a a ‘teason- 
able pre-bid investigation. ” a yes : 
«The notice required: by - the. “Changed. Cond Shands ‘is notice 
of the: existence-of the: physical conditions. encountered, -yather. than 
notice’ of the making ‘oft as ne for: aodoonl compensation? Tt 
















Mie 24 
Sana es lprinede Ps 


». +The text of. this elaake eens’ as 5 donlows: ; 
. “The ‘Contractor shall promptly, and before such’: conditions are disturbed, setity: ‘the’ 


Contracting ; Officer in. -writing: of :. (1). subsurface . or- latent. Physical, conditions. at,:the...-- 


site differing. materially from . those indicated in ‘this: ‘contract, or “(2y unknown physical 
_ eonditions ‘at the site, of an’ ‘unusual nature; ' ‘differing. materially: from: those ‘ordinarily 

encounteréd.-and generally: recognized. ‘as inhering in work ofthe character provided. for. 
in this’ contract. The Contracting Officer shall promptly investigate : the conditionis, ° and 
if he finds ‘that such conditions do so materially’ differ: and catise an increase or decrease. 
- in the cost of, or the time required for, performance of: this ¢ontract,'an equitable.adjust- . 
ment: shall be made ‘and: ‘the. contract? modified’ in: writing ‘accordingly. Any. claim .of: the ' 


Contractor ‘for ‘adjustment ‘hereunder: shall not-:be allowed unless, he, has. given notice ago! 


> above: ‘required }. ‘provided: that’the. ‘Contracting; Officer: may; if:he: determines the-facts so. 
justify,-consider | ‘and ‘adjust? any: such-.claim, asserted before. ‘the: date of: final: settlement, 
ofthe contract.” If! the. parties: fail to. agree:upon the: adjustment: ‘to: “hes due the: ‘dispute: 
shall be determined as. provided in Clause 6 hereof.” 

a ‘Shépherd: vi. United: States, 125 Ct: Cli:724,. ae » (1088); Layne, Teves 00, ra incase 
> anuary’ 29, aa 72. LD; 39}: 65-1 BCA‘ par. ‘4658: Cebit coh Sloped ace a 
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: need ‘hot: be given to ae ‘contracting’ officer. himself, “but. may’ Be: — 


= given toa person who has. been clothed 1 by the. contracting officer with eee: 
authority: to be on. the. job. and.see that the work is performed. 3. Fhe. 


» time -within which it must be given. is. “promptly” and “before. such a 
conditions ‘are. disturbed”——hence, the contractor: has some leeway i in.” 
‘determining when to. act, so. long. as the physical. conditions encoun- 


eae tered.remain open for investigation by the Government.* Knowledge | 


~ of the presence of a condition is the equivalent. of. receipt. of notice. 4 
“In this case the Government had ample and timely notice of wet soil. 
a being encountered on the’ job and of the. difficulties’ ‘which appellant 

_Was,.experiencing’ In; excavating: this. material. from the cuts:.and. in> ~ 


: using: it: for. building. fills... ‘Engineers « of the. Bureau: of. Public. ‘Roads we eS 


Were fully. aware of: these. conditions and problems - from. almost the. =. 
very. beginning of. earth moving. operations | on the: job. Appellant 2 

commenced ‘grading operations on or about) May, 20, 1958. Its rep- 

“resentatives initially discussed the problem of what.to do about the 


-wet soil with the Project Engineer on or about May: 23, 1958. - There 2 : ; 


- : were. several subsequent discussions...) oe 
The evidence that the So cunene had ‘notica of ‘the: existence oF: oe 


e ‘the wet soil does not’ consist: solely. of the-oral testimony ‘of interested 


oe witnesses. It includes written entries made by Government employees ~~ 


in’ official job records. One significant’ entry; which appears in the: ~~ 


p - Project Engineer’ s-diary under date of J july. 8, 1958, reads as follows: 


“Mr. Browning [Vice-President of appellant], Mr. ‘Greene [Superintendent for... 
appellanti, Mr. ‘Obenschain [Assistant Division Engineer ; subsequently: Division 
Engineer] and: myself met this’ morning in Mr. ‘Obenschain’ s office:and- discussed 


Ths the: progress: on:1=B-38, : especially the grading operation, which is very slow. due 
. to. excessive moisture. on the cuts and intermittent rains, | Mr. -Obenschain - ‘sug- 
‘gested. that the contractor contact some equipment companies . as 'o their recom- : ae: 


- mendations for compacting the material encountered. 


fon He also: said he would issue a stop’ ‘order: at ‘the end. of work’ on a Tuly 5, 1958. ee. 


: Tr: ‘suggested “that the: contractor: open up grading’: ‘operations- over: as. large an. 
area as possible in order to'move. around. and. allow: material. to: aereate. . 
- This, of course, dis limited by the: number of drainage structures. in. “plage. 


When this: entry. Was: written, most of. the grading. work retnained. soe 


48 be done. No Gut or‘fill of any consequence | had'as yet] been finished: 

The Government had lost: no significant opportunity to. investigate. the 
. physical’ ‘conditions | before they were disturbed, and the oes En- : 

. gineer had, in ‘fact, investigated. them. gi Bagel | Oe oe ae eS 





a 3 General Oaeualey: 00. ‘v. United States,: 430° Cte: ci: 520, 590" 33. ace 


4 Allied Contractors, Ine. Vv. United. States,. 149° Cts: Cle 671; 673-75: (1960); 3: atéegan cae oe 
Construction Co., ‘IBCA~299: (September. 6;..1963),’: 1963 ‘BCA: par.’:8855,° 5. Gow Contre eo. 0. 


par 429 (8) 5° Jolin A. Quintin; Ince;, IBCA-174:' (November. 29,. 1960); 67 L.D..:430,::60-2 
BOA ‘par: 2851,.3'Gov: Contr. par. 62; Coleman: Blectrie: ae ASBCA, No. “4895... (September 


oe 24, 1958), 58-2 BCA par. 1928. 


| 6 Herman’ Groséclose;- TBCA=190° (Deveinber: 22,- 1960); 61-1 BCA par: 2885, 3 Gov, : 
‘Contr. par. 63(f):; Bae Kiewit Sone’ 0o., ASBCA No. 5600: (April: 14; ae 6 0rds: BEA * 


‘par. tea 


e sa ory ARPRAL OF RAY D. BOLANDER, COMPANY, ,INC., oo Be: ee 
hie | "November 16, 1965 OF ee 





= “In the tight of the ‘Sbopoing facts, the Board donchudss that there 
"was , substantial’ compliance with the notice requirements of the. 


i “Changed... Conditions”  clause.. ‘The: Regional. Engineer, in: effect, 
“goneeded: this to! be: so when ae stated; In tne decision; apposed roti 2 oe 


— a that: 


The. Government, Was: aware. of: “the. ‘wet noturé. of the soit which you eae eae 


countered but’ this. was considered then and still is ‘considered: ‘a ‘normal and. . 


aS general situation which can | be expected” in’ _ this area” more. often, than “not. 


(Italies supplied. 5... 


~The second aqiestion. that mets pele éonsideration'i is Scehoe 


= the testimony ‘of one. of the Goyernment’s witnesses should be stricken. AS: 
_. This witness, Mr. J oseph M. Todd, was an employee. of the Bureau — 


: 2 TOL Public Roads. who, during much of: the period | while Project 1-B=3.5 3 
Was under .construction, -occupied the position of Resident. ‘Engineer a 
oat Waynesville, North. Carolina. -Part: of his testimony | related to 


conditions observed by. him | on a, number. of visits of Project. 1-B-8,..° 


. and. to the types. of soils ‘encountered « on some, nine other projects ade | 
thinistered by, the Bureau. of. Public Roads in the general vicinity of. 


: ae that. project. ‘Counsel for. appellant. moved to strike this. testimony 
>< onthe ground, that the calling of Mr. Todd. as. a witness contravened 


the terms of a pre- -hearing agreement. . 


AG. Pe pre- -hearing. conference, held. ere ‘to 43 CFR 4. 9, the. a 
parties, with. the. concurrence of the hearing official, entered into 8 an de, 
Oe agreement. One} provision < of the agreement, wast. 


: ; Each party. will submit. a. Hist of. its witnesses. ‘indicating. which: of them. are te 
; regarded. as. experts;, to the other partys and, the Board at least. 30 days in in advance : 


“s of. the shearing. 


Appellant i in its ist: Lee es nine persons, eee at hom. were: © desig- me 


Be ‘nated as: experts. The Government named: eleven persons, five of whom or 


-. Were designated as experts. Some of those listed were not: called. poe 
- The name of Mr. Todd did not appear on either list. When. he. was 


 ealled by the Government, counsel. for appellant: manifested surprise _ 
and, upon. ascertaining that he had: not been listed, moved to. strike his. 
testimony. The hearing official made no ruling’ upon the motion, but oe 
ae reserved it for consideration by the full Board. : S 


ae ~The rules governing procedure before the Board, although they | pro: - 
i vide for limitation of the number of expert witnesses, do not: prescribe 
the effect. that should be given to a pre-hearing exchange of the names 


a OL proposed witnesses. “The Rulés of Civil: ‘Procedure: for the: United | - 
~ States ‘District Courts do not cover situations of this type. “The Rules. 


of the Court of Claims, ‘however, do contain’ provisions on. the ‘subj ect. 


te Tale 43; ; paragraph @) Fea 2 in grea a Bary. as s follows: 
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(e) Submissions: (1) The court may direct any. party: to submit to the. court 
(with copy to any other party) — - ee eae oe. 
* Og hs Sige Sele eee ig <3 fH ae 
“(¥): A Vist of the prospective witnesses, giving as to each ‘witness. the: name, 
address, and occupation, and’ the issue! or” issues: of! fact to:: which his ‘testimony " 
will be directed ; ‘ : i at es 
: eae * : * ee ee = ait es 
“(2) Notwithstanding 2 any. ‘submission “made in’ ‘good. ‘faith. ‘pursuant: to. ‘sub- 7 
“paragraph (1) of this paragraph (e); a ‘party may, for good cause shown, alter 
- positions in relation to facts or. law, or call witnessés- ‘other than, those Histed, “ 
: in order to meet the exigencies of the case as it develops. “s 


oe The quoted provisions are, of course,. ‘not. binding’ in. " procéddings 
before this Board; but they are an approprinte guide. for reception of 
testimony i in Board proceedings. | 
The explanation advanced by the Government for not having Mr. | 
Todd: on its list is that at the time when the lists. ‘of witnesses were. 
exchanged, the attorneys: responsible for defending the» appeal , were 


ee 


| ‘unaware that he possessed significant ‘ information. . ‘They averred that 


they. became aware of this fact only during the two weeks preceding 


. the hearing, when one of them visited Great Smoky Mountains Na- 


tional Park in the course of preparing the defense. ‘The. Government 
- appears to have. made no effort to apprise ‘appellant of its intention . 
to use Mr. Todd as a witness until he was actually called, ‘an event 
which did not occur until the hearing had been in “progress: for’ ‘over 
a week. Appellant thus was deprived. of an. opportunity to prepare | 
to meet Mr. Todd’s testimony. That, opportunity easily a pave 
been afforded by the Government. . 
Considering all the circumstances, the Board concludes that the Gov ne 
ernment’s calling of Mr. Todd. scithouk notice was not in conformity 
with the understanding that called for the listing of witnesses. His 
testimony, therefore, 1s: stricken from the record and ut be disre-. 
gended byt the Board. Se Mes nd | 


Contentions Concerning Wet Soit 


2 Kapellent bon tends that ihe wet. soil. Cee ina amber of 
the cuts, and used in building many of the fills, amounted to-a changed 
_ condition of the first. category. described :i In Clause A, that is, “subsur- 


"face or latent physical conditions at the site differing materially from - 


those:indicated in ‘this contract.”. Appellant further. contends that. 
the wet. soil. amounted .to a: changed condition of the second category . 
described i In that clause, that i is, “unknown, physical conditions at the > 
site, of an unusual nature, differing materially. from those ordinarily 
encountered, and generally recognized.as.inhering in. work: of the — 
- character provided for in this contract.” If either contention is sound, 
eppeliant would be entitled to an ae ustment. : 
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| First Catsgany Changed Conditions. Ne 


‘The: evidence proves conclusively: that much of the soil on’ Proj ect 
-1-B-3 had a natural moisture content materially higher than the.- 


“optimum moisture content,” determined in accordance with a stand- _- ae 
—. ard test—the Proctor test... There are two principal: versions of ‘the — 


ve Proctor test. ‘The- version oa to the appellant’s contract, des- 


| lesser compactive offort and i is ‘usually termed. the “standard” Proctor 
ere ; | ee oe 
| The evidence sigs. proves condlnsivaly. that. aie expense th grading: 


~ major portions of. Project 1-B-3 ‘was materially greater than would | ae 


have been the case if the natural moisture content of all of the soils had 
; been ator about optimum as. determined by. the Proctor test.. The 

‘contract. required the material excavated from the cuts to be used for. 

. building the fills. The presence of soils: with moisture contents ma- 

terially’ oreater than optimum affected the embankment costs as well 

as the excavation costs. Excavation of the soils from cuts, transporta- . 

- tion, placement i in fills, and compaction tended to turn them into mud 


and to cause them to lose strength. . Since the soils frequently were too. 
muddy for the successful operation of rubber-tired equipment, most:of ~ 
__ the work was performed with crawler ‘equipment which, being slower, 
- was less economical than rubber-tired equipment, would have been, 


except. on steep grades. Operations in mud also increased the wear.and _ 
~ tear.on the equipment, and.thus led to higher costs. Cuts.had at times 
_ to be excavated piecemeal in shallow layers, so the freshly uncovered 
‘material would have an opportunity to dry before: being removed. 

Material placed. in fills often had to be left undisturbed for days while’ 
~it-was undergoing further drying and was regaining the strength lost, 
through handling... This. necessitated. moves of men and , equipment. 
from one cut or fill to another in order to keep t the jc job going. . Attempts 
to obtain the requisite degree of soil density by rolling each newly | 
. placed layer of embankment, without tilling-or resting the material, 

were unsuccessful more often than not.. While some of the ee 


id occasioned by the wet soil could have been avoided through the use of 


better moisture control procedures by appellant, the: remainder . was 
unavoidable.. age : 
These proved facts, however, do ‘Bot establiah: iat a cna conde 
~ tion was encountered. - ‘It, must also be shown: bya preponderance of. | 
the evidence that the. presence of soils with natural moisture contents 
greater. than optimum either (1). was contrary. to what the contract 
| ‘indicated, or (2) in addition to being unknown, was unusual and not: 


to be expected in work. of the character. provided for inthe. contract. ee 


6 Quy FP. Atkinson: Co.; TBCA-385 aniary + 12, 1965), 72, LD. 1, B54 ‘BOA par. | 4642, 
and authorities cited therein, 
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- The Baged has been ane to find i in nie contract any cgienicn that ; : 


” the natural moisture content of-the'soils‘on the project. would: be at or 


about. optimum or. would not. materially exceed. optimum. - ‘The pro- 


. . yision of the contract. that, appears t to be most, closely in point. is article : 
106- 3. 5, entitled “Compaction,” ur of FP-57.. Tt reads as follows: ei 


. Unless the special: provisions. state that watering and: rolling are not rouaiecd: . 
all embankments shail, be e compacted ‘in: accordance. with the: AoHowing require: ; 
_ments: : toes . a 
"Hach layer of embankmetit material: except layers onsigting of rock, shall. ‘be ; 

moistened Or" dried ‘toa: ‘uniform | moisture content ‘suitable ‘for maximum ° com- 


“-~ paetion and then: thoroughly compacted by: rolling with. tamping or pneumatic- Saint 


: tired. rollers-or: 3-wheel power-rollers conforming to the requirements of section. - 


Ble 109. Subject to the ‘modifications below,. at, least. one - roller. shall be operated > 


continuously for each 150. eubic yards, or. fraction thereof, of material placed per . 
hour. When several embankments, each of ‘small area; are $0 isolated: from: each 

other that one roller: cannot comvernt them satisfactorily, additional rollers shall he 
be provided. 


The amount of rolling as required. above. is catima tea as. s'the minimum necessary. zi ro 


‘for adequate compaction, _ Where the materials in the. embankment permit. prac- 


=v & tical density tests, the engineer. may, during the progress of the work, make such 


3 tests, and if -he finds the density, is ‘less than. 95: percent of the maximum. density. 
as determined by AASHO T'99, modified to'include in the test sample all material 


pee passing a %4-inch sieve, the contractor shall penton additional’ plomae as. say 


“-benecessary.to obtain thatdensity. : is 
The, engineer. may- permit. compaction. with. types of sauioment other than those 


‘specified above provided he determines that use of the alternate equipment will 


consistently produce. densities of not less than 95. percent “determined as _pro- ; 

vided above. ‘The engineer's permission for use of alternate compaction equip- . 

- ment shallbe given in. as and } shall set forth the conditions: under Ee anlelt 
' the equipment is to ‘be used. PAG ereee wot ee 


- This article, like the ot hat provisions of FP-57, forms pat of | a set ; | 


of standard specifications that are designed to be “generally applicable . 
_ to direct Federal highway projects.” It was not written specifically 

» for this. contract. It not only permits the contractor to use rollers of 
any one of the three major types, but also permits . the Government 


engineer to authorize the use of other types: of equipment for compac- 


tion purposes. elt specifies a minimum, amount of rolling, but: describes. 


that’ amount as the “estimated” minimum necessary’ for “adequate Yo 


e compaction,” and. provides that the contractor shall perform addi- - 
~. tional’ rolling if necessary to obtain the required density. Even the | 
| quantitative designation of the degree of density required is not abso-. 
lute, but is to be. applied ‘where the embankment materials ‘ ‘permit. 
practical density tests.” The very generalized nature of the article 
affords little opportunity for the drawing of inferences concerning’ ‘thie. -~ 
natural moisture content or’ other Proper aes: of the sous on a pparaculn 
| highway project. : | : 
~The terms of the “Compaction” articlé, moreover, affirmatively reveal 
~~ that its basic’ obje ective is. to- bring the embankments up. to a degree of 
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dey substantially eae to 95 percent of then maximum danaity Ehet ; 
- could. be attained by subjecting the same soil to the standard Proctor. 


test—AASHO T 99—with the modification as to size of ‘particles ae 
mentioned in the article. ‘It contains no language which implies that. 
optimum moisture,.as determined by that-test, is to serve as a, criterion 


of what the contractor. should expect in the way of natural moisture. — 
On the contrary, by stating that:each layer of embankment material 


oe “shall be moistened or dried to a. uniform. moisture content: suitable xe 


. for maximum compaction,” the article plainly: negates any. ‘implication os 
. that natural moisture would be the same as optimum moisture. ae 
fo A ISOE significance that’ the contract allowed 550 calendar days for 
‘completion. of the:job. A performance period of that. length. would, 

under normal weather conditions for the area, afford extensive oppor- 


_ tunities for the drying of embankment material..on a road project. | = 
“No contention is made that the time. extensions actually. granted. were 


_. not. commensurate with the additional drying time, if. any, needed. - 
because of the shoorna weather that: prevailed. at, times 8 while une job 


Was: underway. 


Appellant. seeks to seay an. tnietente fron the fact ne prior to 
acceptance. of its bid, it was required. to submit certain information to. 
the Government, and that: this. included an equipment. list which, 


showed that appellant intended. to do most, of the earth moving with —- 
rubber-tired: equipment. The contract, however, contained. no pro-. Bite 
vision for: approval or disapproval of the equipment list: by the Gove, 8 
ernment, and it. is conceded that: the. Government. did: not. furnish 


a notification of approval or. disapproval, or comments in. any other: : 
form concerning such equipment. list.to appellant... In such circum-. - 
stances no. inference can be drawn, from mere receipt by the: Govern- 


ment of the equipment list, that the job was capable of being portonmed: ; fe 


. with rubber-tired equipment... 


The appellant places great, Slane upon the argument: tha thee cone: 2 
tract. indicates that the. material encountered will be ‘ ‘suitable” for _ 


: ‘embankment construction, , asserting: that, in. fact, the soils with. natur al: 


: moisture. contents greater than optimum were ansuiable for embank- : 
| ment. construction... The contract does call for “suitable” material in. 


vara provisions, of which. the most t pertinent : IS: article 106-2. L.of | 


» Material for ‘Sipbanianents shall: consist of suitable. material. Peni: or. the - : 
engineer. Embankments ‘and backfills, shall contain. no. muck, frozen material, gi ase 


roots, sod, or other deleterious matter. 


One ground for. appellant’s contention that: soils with. 1 preter. Sat: 
ae potaiuay moisture: contents were not ‘ ‘suitable” rests upon the assertion. 


that such soils could not be compacted to 95: percent of maximum’ den-.— . : - 
oy as determined: by: the standard Proctor test. In: evaluating this: ine" 
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. contention, it is necessary to beard in a imind that the’ Proctor test is not a 

a measure of the maximum ‘density to which the ‘particular ‘soil is 
. physically. capable of being compacted, but is merely a measure of'the 
maximum attained: through the application ofa given amount of com- 


ae pactive effort. Densities in excess of the Proctor maximum generally 


can ‘be attained if the soil” is subjected to a greater compactive effort 
than’ that used for test: purposes, or if compaction is followed by a 
natural consolidation, or if the actual field conditions are more favor- 
able i in other respects than the laboratory 1 norms used for test purposes. 


 Reeords'are available for 63 density tests made on the fills for Proj- 


ect 1—B-3 by’ a ‘Government’ inspector. In 19 cases the density recorded 
was greater than 95 percent of maximum density, determined accord- 
ing to the standard Proctor test, the highest value recorded being 108.2 
percent. In 44 cases the density recorded: was less than 95 percent of 
maximum density, determined according to: the same test, the lowest 
value recorded being 76.4 percent.’ ‘Of the 19 cases where satisfactory 


density was recorded, the moisture content at the time of the density. on 


test was ‘less than optimum (or exceeded it by not more than one per-_ 
~ centage unit) in.9 instances. Of the 44 cases where unsatisfactory 
: density” was recorded, the moisture content at the time of the density 
__ test was less than optimum (or exceeded it Py, not more than one per: . 
centage unit) in7instances. | 
_ During the job appellant experimented with a minted of’ different 
~ types of rolling equipment, and also attempted to obtain the 95 percent 
.. of maximum. density. specified i in article 106-3.5 through compactive 
méthods, such as the operation of crawler- type tractors, that did not 
involve the use of rolling equipment. In:general, ‘satisfactory results. 
were obtained, where the natural-moisture content of the soil was 
materially greater than optimum, only if the rolling or other. compac- . 
_ tive Operations were conducted as a part of a series of operations that 


a involved such: additional measures as s drying and reine oe individual 
a layers of material. : 


“Many of the density tests were’ made i in iayets of siarial that had 


; ‘been placed and rolled shortly before the test. The significance of — i 


the timing of the tests is illustrated by a case where two tests were _ 


made at the same place, but-five days apart. The moisture content 


- decreased ‘from: 23.4 percent in the first test to 15.0 percent: in the 
second test, while the density increased from: 87.1 percent to 100.1 


percent. - It is abundantly clear from the evidence that the density of - 


. the completed embankments. exceeded, | in most Cases. that shown by 
the density tests. 


_. A lack of realization of the importance of tilling or otherwise drying a 
the soil before ‘attempts were made to roll or. otherwise compact it ~ 


- contributed to the failures of ‘appellant’s work to pass the density 
tests.. Appellant took little care to dress the: incompleted cuts. and * 
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| fills s So as. sto minimize e the infiltration oft rain ‘and surface water: ‘Posi- a 
tivé measures for aeration of the soil frequently. were not attempted 5 
until the natural strength of the material had ‘been weakened. by © 
untimely, efforts to compact it before. it had had an. opportunity to 
, dry. Appellant argues that moisture control was unnecessary because — 


the soil, ‘somewhat paradoxically, tended to become more dense after 


a shower. ‘Tt is true that rain sometimes tightened up freshly placed 
layers of soil, but this was a localized benefit that did not prevent the 
rain from recharging t] the ground water r supplies of the : areas yet. to. 
beexcavated. poe 
The failures. on test were ‘also due i in substantial part: to a lacle of 
realization of the importance of adequately resting the soil after each 


se “manipulation. ‘Such resting affords an opportunity. for the natural. 


processes of consolidation or settlement. to expel some of the water 


‘and air from the voids between the soil particles, Furthermore, many = : 


of the soils encountered on Proj ect 1-B-8 were subject to a molecular 


‘process known as “thixotropic regain,’ whereby strength lost through ae 


manipulation i is regained through resting. While appellant charac-. ; 

. terizes the “thixotropic. regain” as. “fortuitous,” it is, nevertheless, .a 

! fairly common property . of. silty soils and is not more “fortuitous” 

than other common. properties of such sors, such as low plasticity and | 

high. retentiveness of moisture. a 
Notwithstanding the test failures, the weight. of the evidence is. 


that: a degree. of density at least equal to 95. percent. of maximum . 


density was actually obtained: at all locations where. the achievement 
of such a degree of density : was really important.. -Almost, one-third: 

of the.tests were recorded as satisfactory. Many of the tests in which 
unsatisfactory density was recorded were followed by the performance 


of additional. compactive , measures, the results of which. must have. a 
been to bring about a degree. of density higher, than that recorded. a: 


. A number of tests were taken: on fills that, were ultimately built to | 
higher levels, thus subjecting the levels at which. the tests were taken 


toa permanent. load. that necessarily added t to. their. density. No. em-, 


- bankment failure occurred. : ae 
Appellant makes much: of the fact that the Goveninen’ eiihee ex- 


.pressly or impliedly. permitted certain-deviations from article 106-3.5, 


notably by tolerating or authorizing the substitution’ of crawler-type a 


_. tractors for rollers.as compactive equipment and by not. requiring that 2 
95 percent of maximum density be achieved in cases where this degree 


of ‘density. appeared to. be unnecessary. These were: deviations, how- | 


ever, that.the Government was entitled.to sanction under that. article, ia 


_ and that made appellant’s performance less costly: and difficult than: 
at might otherwise have.been. Such relaxations have no bearing. upon © 


ne the question before us, whieh is ; whether. the wet soils were suitable 
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“for. use in the manner. that the Government actually ei rod them 
to be used, rather than i in some manner r that the Government might. Be 
“% have, but did not, require. : 


The Board’ finds that the wet ‘soils of which appellant complains es 
were capable. of being compacted to 95 ‘percent of maximum density 
as determined by the standard Proctor ‘test. It further finds that 


these soils were, for the most part, actually compacted to that’ degree 


of density. From the standpoint of the results that could be and were 
: achieved. through their Laie! the wet soils were. “suitable” for ae pur- 
. poses of Project 1-B-3. ° ae 
There is, however, a sedond’ ode upon. which appellant rests its 


| ‘contention. that soils with greater-than- -optimum moisture. content — 
were not “suitable.” This second ground is that material should be. 
considered as “suitable” only if it would allow the work at hand to be: = 
we accomplished through the. use of the’ most: economical construction’. 
--practices and equipment. Thus, in the. present case appellant would 


consider as suitable only material that did not tend to turn into mud = 
when manipulated, that was well adapted to handling by rubber-tired | 


: equipment, that needed little or no: drying: before being rolled, that’ “s oe 
needed little or no resting: in order to regain strength lost through a 


7 ‘manipulation and that was capable of being. worked in a continuous » 
manner until the grading of the particular cut or fill had been finished. a 

_-. So limited a concept of suitability i is not supported by the terms of. 

_ the-contract. ~The provisions in which the term “suitable” i is used— 


such as article 106-2. 1 and article 106-3. 5—contain no such restriction” ; 
of its meaning. Neither party has called to our. attention any statement. 
in the contract which expressly or impliedly. suggests’ that in order'for . . -: 


a Soil to be ‘ ‘suitable” it not, only must be-a soil’ out of: which an‘em- — 
bankment. ‘meeting | the requirements of the specifications can’ be con- 


, ‘structed, but also must, ‘bea soil that will adinit of the employment, a 
: of the most economical construction practices. Ben oy i 
This is not to say that the concept of suitability may be stretched 


to the opposite extreme of including materials out of which embank- 


--ments can be constructed only by methods so. expensive ‘that they would: 


be rarely, if ever, employed. -But the testimony reveals that such’ ’ 


‘practices: as the tise of crawler- drawn. equipment, drying, tilling, rest-. 0805" 


- ing, and like adjustments to’soil conditions are not unusual, in road~ 
. construction: work. The steep grades | on: ‘Project 1-B-3. would have a 
ae tended to. neutralize the advantages of rubber-tired equipment: over es 


"I: Je D. Senetiong: Co., Ine.; TBCA-40. (August 1%, 1958. 63 LD. 288, epee BOA par. 
1048, the Board stated: 


oo" “eee contractor: could not ‘insist: that: he would handle only Such: ‘an. Sumount« ‘or. kind of 8 
shale ‘as.‘could: be. excavated with: normal excavating : equipment. The. Specifications did. yrig OS 
not specify. the type of ‘equipment - he was. to. employ,” and ‘he. was,. therefore, required toe 


an have such equipment as sould: ‘take’ care of such . hard’ material: as, might: aetually.: ee 
: encountered.’ shea : oe 6° af PN i 
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: 7 crawler- drawn aqme even af there had been 1 no 0. problem. ce wet : 
es -soil.. _A. contractor will use the: least expensive practices whenever : 


M practical. Nonetheless, since in road construction the choice of: ma- ~ 
"terial ordinarily is limited by. the. location of the road, ‘the use of less- 
| than- -optimum material is not unusual. ; 
-_. The Board finds that Project 1~B-3 was s capable of Helig conipleted B 
: to the standards required. by. the Government through the use of con- 
- ‘struction practices and. equipment. that were. not so unreasonable or 
‘so uncommon for.road- -building . purposes as to be. unforeseeable: by 
appellant. . From the standpoint of the practices and. equipment, uti- 
hed, ace soils were “suitable” for the. . purposes; of that project: = 


"Second Category Changed Conditions 


| “This ia brings us'to the question of: whether: changed conditions of the an 
‘oot category were encountered: or; in other’ words, -whether:‘the : 
3 ‘presen of soils with- ‘greater-than- optimum: moisture contents ‘was. © 


| sane! canknown physical condition at the site; ofan: unusual nature, 5 


differing materially ‘from those: ordinarily encountered. and: generally os 
recognized as inhering i in work: of the: character caer ae for i in ae 
contract. Sea ATL 
Tt has’ been held that’s a ‘second: Veallepoty ciao coud to aus nat : 

exist. if a. reasonable: pre- -bid: investigation: would: have disclosed: ‘the 


| existence: of the condition? ‘In‘the instant: case ai site’ examination a a 


yas’ expressly called for by“article 2:3: of FP-57: or ong | 
e » The amount bid'by appellant‘for grading the cuts and fills ainditnied | 


- i: to more*than one-half of: the'total contract. price. “ Notwithstanding a 

~. the importance’ of this‘work, appellant made: only: cursory: efforts to . 
- ascertain.the nature of. the. materials’ that would: have’ to: be moved, 
except i in the case of rock. : The contractor’s officials-who participated’ _ 
in the investigation feared that, since there was no classification of ~ 


materials for pay purposes, an underestimate of the. quantity” of: rock 

might produce. a serious loss.» They’ seem not'to have fully realized _ 

“that an underestimate of the difficulty of work in earth could. have a” 

like result. They took no soil samples, directéd no inquiries about-soils - 


to the Government personnel whom’ they contacted, and apparently oe 


made no effort to ascertain whether there: “were: any” Beplogical:o or r soil is 
surveys of the area. he See es ee a 


8 Reid, ‘Contracting. C0., Ine., IBCA~74 ‘(December 19, , 1958), 65 LD. 500, 58-2 BCA. par. 
20387; 1° Gov, Contr: pars. 50-52; Le. L. Halt Construction: Co, “ASBCA No. 7627 (Novem- 

ber 15,:1962),- 1962 BCA ‘par..3590.)° ooo. eda: 4, - 
Dae 92.3 : Hxamination: of Plans, . ‘Specifications, ‘and | ‘Site. ‘of “Work. “rhe, bidder should 
. @xamine. ‘carefully © ‘the’ site of: the ‘project: contemplated: and ‘the “bid. form; bid’ ‘Schedule, 


“plans, specifications, and: contract form - : prepared. for-:the:; project : ontemplated.. eS ( 
‘mutually agreed that submission of -a bid. ‘Shall ‘be considered prima facie evidence ‘that vag 


the bidder has. made. such: examination ‘and: is familiar: ‘with ‘the’ ‘character; ° quality, and 
quantities. of the work to: sbe- vpekformed: ‘and: material to, ‘be furnished: Bt pees ¢ 
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_ The ‘soils that gave appellant difficulty on. Project 1-B-3 were, in 
general, soils that contained a high proportion of fine particles—that 
“is, particles capable of passing a No. 200 sieve—and that possessed ~ 
~~ almost no capacity for being moulded (plasticity). “Soils with this — 
combination of qualities are frequently characterized as silt. They 
~ are apt to have a high capacity to hold and. retain water. In the in-. 
stant case, abundant sources. of ground water were afforded by the 
heavy. rainfall common in the Great Smokies, and the capacity of the 
- goil to hold and retain large quantities of water was confirmed by the 
high natural moisture readings obtained when. Proctor tests. were 
made. 
The general nature ee the soil that gave ‘spipelliit so much trotibie 
could have been readily ascertained at the.time of the pre-bid investi- 
gation. _Much of the wet material was at or near the surface of the 
ground, rather than. deeply ‘buried. -Appellant’s president.testified, 
-with reference to the pre-bid: investigation, that-the soil looked'to:-him — 
like a.“sandy clay” material. ; During the progress: of the work ap- 
 ‘pellant obtained, the services. of a-consulting engineer specializing in 
~ :soil. mechanics...This expert was’able.to identify the essential: char- 
acteristics of the sou simply: through: the use of visual. and. manual 
procedures. ee a 
' Appellant’s officials took no. soil. samples for: inspection « or. anaes 


before bidding. In. contrast, the firm of:earth-moving experts, sub- 


sequently retained by -the: appellant: to determine what would. have 
been a reasonable bid if: appellant had: been aware of the wet-soil in 
advance of bidding, did take samples when they inspected the project 
in December: 1960. So too did. the. consulting: engineer: previously 
mentioned when he inspected the project:in June. 1960... These actions 
are indicative of what a: prudent bidder would have. done... Se ee 
.. Appellant makes much of: the fact that the bidding heriod erie 
during the month of February. when snow was on the ground. But 
there were bare spots, particularly; onthe -ridges. - ‘The. ridges. were 
the places where the'cuts for the,road were made. .At.some of the — 
_ Jocations. where.snow was present it could. be, and: was;. kicked aside. by . 
. appellant’s officials during. the course of their investigation: «That 
the ground was frozen would not have precluded identification of.the 
essential. characteristics:of the.soil or have made, impossible the taking 


> of soil samples. 


A contention of more importance is that the Govstnmant improp- | 
erly withheld pertinent. soil. data, ‘from. appellant... In 1957, the Bu- 
reau of. Public Roads had. made 9 soil borings: ‘along: the: route of 
‘Project. 1-B3. ‘Three of these were in rock,areas not included within | 
appellant's: claim, -The:'remaining: six: ‘disclosed: information which” 
would have caused. person skilled 3 in soil: mechanics to believe that — 
the soil in the areas where the borings were'made would be difficult — 
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to handie: when wet. These. data. were - ‘available. in "the Gatlinburg 
office of the Bureau of Public Roads upon the occasions—two or more 
in number—when appellant’s officials visited that. office during the — 
- course of their pre-bid investigation. _ 

From the evidence in this appeal, the Beard: arrives . the follow: 
Ing conclusions: (i) that the Gatlinburg office had a, policy of making Z 
available:any borings. or. other. soil. data, in. its. custody. to all prospec- 
tive bidders who requested such data; (ii). that appellant’s officials 
did not ask any ofthe personnel of the. Gatlinburg office- whether soil | 
borings had been made or could be seen; and. (ili) that, the. personnel ; 
of the. Gatlinburg office did not. inform appellant’s officials of the 
existence or availability for. inspection of the soil. borings prenoualy: 
made by the Bureau of Public Roads.. oe : 
eee reaching the above conclusions, ce Board does not. finda ai: recoh. 
of any duty. owed to appellant by the. Government. The decisions 
in which the Government has been held to, have improperly. withheld 

information from a prospective bidder. have involved situations where. _ 
there was no reasonable way in which the bidder otherwise could have © 
7 obtained the information. mae Here, however, the data, reyealed. by. the 
soil borings in the custody. of the Gatlinburg office was. data which 
appellant could have readily obtained either by: making a ‘reasonably 
adequate investigation of the site of the work by directing a. simple 


inquiry. to.the Gatlinburg office. The task of. making: a site investi- a 
gation. sufficient to have disclosed the general. nature of. the. soil would 


have been no more onerous than the types. of pre-bid: investigations | 
usually. made by prudent bidders. on Government contracts}... 
“Appellant. also argues. that the Government: was under an. obliga- | 


ae tiga to make a, thorough investigation of the. soll conditions: on: Proj ect | 


is Governmene had made such’ an. “investigation, and. had. found the 
material to be suitable (in the sense given to that, term. by; appellant) 
for road. construction. No authority. i is cited for this contention, and 
“. similar contentions have been rejected. by the. Board in the. spast. a2 


In any event, the contention. is completely at variance with the testi- 


mony of appellant’s s officials, to. the. effect, that. they. assumed no: soil 
borings had been. made : since none appeared: in the contract drawings 
or ‘specifications... ie Sede, 2a cae : | 

“10: Helene. ‘Curtis Hidustries, Tne. ¥. United States; 812° Fy 2a TTA; TI-78 (Ct: Cl: 1963): en 
.Leat ve United States, 149 Ct. Cl. 451, 459-63 | eae + see J. cm Tones COR Aen: 06., 


Eng: C. &-A. No. 1082. (May 20,1957). : y 
- See Layne Teras Company, supra. ‘note. 2: "InserOtty. Sand. ‘o Gravel 0.3 _ TBCA~128 ie 


" (May 29,.1959),:.66 LD. 179, 59-1. BCA. par. 2215,.1: Gov.- Contr. pars. :480-32:; ‘Erhardt: , 


Dahl. Andersen, IBCA~228 (July; 17;- 1961), 68. LD: :201, .61-1::BCA par. 8082,: 2: Gov: 
Contr.. par..505 ;. cf. Larsen-Meyer Constraittton: :Co., ABC Aeoonier 24,: 1958),° 05 j 
- 1D. 463, 58-2: BCA par. 1987. ae 2 
ce 18 Dane Construction. Borcarations: TBCA-135, (wenruazy 155: » 1960), 60-1: BCA par. 
2549, 2 ere Contr.. pare 228-29, iige : : ; 
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appellant. not. Gly should have anticipated that the nature of the —— 


soil ‘was such as would make it difficult, to handle if wet, but also 
should have anticipated that it would be wet. Prior to bidding appel- 


~~ dant obtained certain weather records from the United States ‘Weather a 
- Bureau. . These records. indicate that at: Bryson City—the nearest 


_ major recording station. to Project. 1-B-3—the mean annual precipi- : 


. tation was: approximately 52 inches. They also show that. in. the 


area of the Great Smokies, as ab many other. mountain regions, ‘rain= ~ 


ot fall ‘increases with elevation. Thus, for example, at Bryson City, 


; “where the elevation is 2,000 feet, the’ precipitation. in 1956. was, ap- 


: ~ proximately 45, inches, whereas at Clingman’s Dome, which i is nearer 


- to Project 1-~B-8 than Bryson City and where the elevation is 6,250, — 
the precipitation in 1956 was approximately: 85 inches. On Project | 
- 1-B-3 where the mean elevation was 3,500 feet. it would not have — 
been: unreasonable to anticipate 60° jnehee ‘of precipitation. each. year, af 
which would cause the soil to have a ‘high moisture content. 18 = 
The testimony bearing upon’ the foregoing ‘matters | Is voluminous. 3 
In the light of all of it, the Board’-finds that the existence of the wet 


soil: was a condition: which a prudent bidder could readily have ascer-. 


~~ tained through a reasonable. pre- -bid investigation. “Accordingly, the 
Board finds that the condition: was. not “unknown” within: the} mean- 


ge ing of the “Changed Conditions” lause. 


Another basic requisite of a second category chanted: senditien’ 3 is 


ee that the condition be “of an. tinusual nature.” “Appellant: ‘offered very: 


litile testimony on this point. The expert: in soil mechanics who ap- 
peared’ for appellant was asked no questions, either on direct or Cross- 


- examination, concerning. the extent to which soils of the ‘type found 


“on Project 1-B-3 had been found elsewhere, whether i in the immediate : 


. Vicinity. of that: project: or ina larger’ area. | The witnesses: for ap- me 
~ pellant who were “questioned. on the point. obviously. lacked the back- - _ 
| ground and experience for determining the prevalence of wet) ‘soil i 


-in the: Project 1-B-3 area or-its vicinity and responded to the ques- 


: | tions only by such generalities as the: statement that: the soil on that - : 


Project was “the worst” they had ever encountered. . . 
On the’ other hand, the Government’s s expert—who. was the head 

of the soil mechanics group at the principal laboratory. of the Bureau’ oo 

of Public Roads—testified that soils just as difficult to handle as those. 


eon Project 1-B-8, or even more so, were widely distributed through 
ae the: Southeastern. portion of the: United States. He also testified that 


18 Appellant: cies Peter Kiewit Sons? ae Navy BCA No: 566 (April 28, 1958), 4 cor ae 


par. 60,972,-as authority ‘for the’ proposition that © “Core: “borings are not expected ‘tober |, 


madeé-by ‘either the government: or bidders: unless’ some’ external conditions indicate doubt oa 
of: the: subgrade.” - Actually, ‘the. Navy. Board. merely :récited that ‘neither the Government ».. 


* nor Appellant found any ‘external ‘conditions indicating sufficient: doubt. as to ‘the: ‘subgrade. oe 


to cause them to. take such borings. ”- In the present. case: the “héavy rainfall- ‘to which . ... ae 


Project 1-B-3' was ‘subject : ‘constituted i an-‘external ‘condition: “which, “would* raise doubt, ‘as 


3 _. to whether the soils on Project: 1-B-3 would be dry enonga: for: easy: wae 
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: Ake difficulty of handling these, soils had not precluded their. bene ~ 


| used for road construction where they were present on the route of, a2 
the proposed road, : 


The Board "ands," on the basis of | all the Side that ‘appellant : 


as has not borne the. burden of proving. that the wet.soils encountered ori: = 


- project J-~B-3 were “unusual” within the meaning of the “Changed : 
_. Conditions” clause. ° This finding, | as well as our previous finding 
_. that the wet soils were not ‘an “unknown”. condition, ‘negates. appel- _ 

Jant’s: contention that. a changed. condition of the ‘second category | | 

. existed.” os | — 

"Therefore, Claim r as denied. 


Claim 11 an a 
‘iE Zigh Draft Density m Summer Mu onths 


“The appellant grounds this, ‘claim wpon. the assertion that thers: was 


unusually, high traffic density during the construction seasons... ‘The. . a 
* claim.is. for $58,759. 20, and consists principally. of.charges for “down Be a 


time’? of heavy. earth hauling equipment that ;was.idle.at. times. when 
. automobile traffic. was allowed to pass through ft the, Proj ject area... The nae 
‘claim. letter. of. November. 8, 1960, “states: ae 


ek ee “The Government. should: have. informed Sesayetioa | bidders. in aoe 
OF the: »wery. high trafic: density. which: would: be. encountered. in this national. 


park during. the summer months. . ‘The, government. had this information avail ane 
able to it, and since the ‘road was ‘to be. maintained for trafic in. ‘certain. areas, 


the government : ‘ghould ‘have ‘imade this ‘information available SO that contrac- 
_ tors could have figured: their bids to take this’: unusual élement ‘into ‘ace © 
“count. a * Particular: attention: is: called. to. “the: ‘extremely heavy traffic ‘dur- 


ing. the three ‘summer months. as. compared: to: : the » very: low traffic. found: in 4 


“February, that ‘being the. month in which the Prospective bidders, had. an oppor- 5 


fe tunity to observe conditions. ** * |” 


“In: support. of the ata the appellané filraighed: travel density sta ; 
 tisties for several years in which project ‘work was carried on, con- 
tended that the heavy traffic should be compensated for as an unknown 
physical” condition differing. materially from. those ordinarily en- 


~ countered, and cited Section 4 Article 42 of = P-57, a air a 2 


ee “Changes” provision. coe 
~ The appellant obtained travel: density statistics hen it was ‘pre- a 
paring its claim but unfortunately, did Dot. t. seek. such information at : 
a the time of bid: preparation. | ae 
_ The Government established that a an n apm summary y of travel sta: 
parison n by ‘months foe the ‘ealendar ‘years “1959 éhiough 1987, “was 
available to the public ‘from the. National Park Service. upon request , 


during’ the’ ‘advertising period.” ‘Tt ‘was also’ shown ‘that similar in-. ; 


formation was available from the highway departments of the States, 4 
a 195-581 —65-—2 tee 7 , ere 
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of Tennessee and North Gulia ‘Some of. the figures i mn _the a _ 


: tional ‘Park Service tabulation tell the story: 7 . 
Year - 1958 «1968's 195K 1955 e 1956 : 967 - 


February iS ita at | 38,646 48,753 38, 784. . 35,273 42, 821. 43,018. -. 
JUNG, ec 2 u-- 298,525 392,342 367, 039 329,546 494,135. 468,626 — 
July._--.--------. 585, 562 502,364 (566,413 608; 610 660, 788 684, 373 

a eee 582,726 400, 407. 559, ‘863. (557, 769 535, 062 682, 746 


The contracting officer pointed out correctly that: Route U. S. 4441, 
on which the project is located, is a major., arterial highway. and: that 
- the Great Smoky Mountains National Park is this nation’s most: visited ; 
national park. The appellant’s vice president: testified that it was evi- 
~ dent at the time of pre-bid visits by officials of the appellant that there 
were a, nwnber of tourist attractions in the location of Gatlinburg and 


Newfound Gap and Cherokee; in addition, he: acknowledged that the 


appellant should have assumed, because tourists are attracted to the 
area involved, that. the traffic’ would ae jcouaiderabty, heavier 3 in’ he 
; summer than in the winter. ae . 

‘The specifications required the contractor to keep the road" open to 


. the public, although it‘authorized the bypassing of traffic over detours, ai 


the use‘of temporary approaches, crossings ‘and accessory featiires; in. 
addition, the right to hold up ‘traffic for short periods: was given,” “The 
Government, therefore, was under.no obligation to do what the: appel- 
-Jant’s: vice: president described at the hearing as the “best thing”— 
closing the highway while it was “under construction and placing the : 
traffic on a detour, the detour. to. be, built, at. the expense: of. someone | 
: other than the appellant... — . 
“The travel statistics ssubrniéted: by: eee show ‘that 39 830" ‘ond. 
: 5 ,776 tourists visited the Great Smoky Mountains National Park in — 
February of 1958 and 1959, respectively, | and. that in the’ summer 
months of those years: the Tambor of tourists, per month ran, from. ap- 
: proximately 425,000 to approximately 817,000. The Board concludes 
that the appellant was remiss in not obtaining information on. the 
number of park visitors. Such information: would have been relatively 
easy. to obtain. Further, it is determined that the number of.visitors — 
who actually came to the park when the project was under construction 
was within the range of what should have been. expected’ from revlew 
“and analysis of the statistics for the years 1952. through. 1957. 
Even if an assumption i is made that the traffic was heavier than that 


to be expected by the appellant, no. basis exists under the. contract | 


for granting relief. Expenditure of the sums. included i in this. claim 
were not made because of any changes i in the plans and. specifications, 

‘The claim was submitted because the appellant. had included $8,000.in 
its bid to cover the expense of handling tourist traffic, but (according t to 
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the proline estimates) j in fact spent more han ce ‘Gnes s that ee | 
in controlling, diverting and contending with traffic. © 

Article 4.2 of FP-57, relied upon by appellant,.is a special ‘ ‘changes” 
_provision,-related to: anid purporting to limit the effect of the “Changes” | 
cand “Changed: Conditions” clauses of Standard: Form.23A. A refer- 
ence-in Article 4.2:to a permissible. adjustment: for “a. substantial 
change in the character of the work to be performed under a, contract 


-pay item or items that materially increases or decreases the. cost of its | 


, performance” i is deemed by the Board to cover. only adjustments that 
may be made under the standard “Changes” and “Changed. Conditions” — 
- clatises+it doesnot in itself authorize payment:of ‘costs associated with 


delay in the performance of work that has not otherwise -been.altered 


_ by a-revision in the plans or SpeereeHiont @ or because of. discovery. of 
existence of a: changed. condition. : . | 
~The: appellant. has. relied heavily on, ‘thie. éChanped: Conditions” oe 
‘clause in making its “traffic density” claim. -'The claim is not cog- 
nizable, under that clause. The Board. has’ consistently. held. that the. 
“natural-sense ofthe language used in the “Changed Conditions” clause 
imports:that both categories. of changed, conditions. described in. the 
clause must be limited to physical conditions which exist when..the © 
contract is made, and that neither comprehends. physical. conditions 
which come into. being only after the. contract has:been-executed.™:. 
It.was asserted in’a | dosing statement on behalf.of the appellant that 


“the Government should have done something else:-besides put the new : 


road so close to the old road that’ you couldn’t work on the new road 
_ without cutting away ‘portions of the old road” and that “what the 
Government should have done was close this. road: to tourist. traffic.” | 
‘The. latter assertion ‘was tied to.a suggestion that tourist. trafic. could 
have been shifted-to-another route... .The Board does not find that the 
Government had an express or implied obligation todo those things. 
Even. if it: had been. so obliged. the.“changed conditions” clause would 
not. aid the appellant, because it is inapplicable. to. work. dislocations © 
brought about through the failure, of the. Govenmernt to. > digcharap its : 
: Coes tion under a contract.t®... i). 

- Because of our. conclusion that; Cian I. saninsts be dnstaaned: on its 
merits we will not go into the questions of delayed filing of the claim 
and. insufficient proof of. damages, which were raised by, the Govern-_ 
i. mentas meets to » that. elim, . This-portion of Claim U1 ; is denied. 

4 34 Quoted 1 in. 1. note 2, eupra. 
a ontgomery-Macri Company aaa Western Line Construction Company, Tne. a “TBCA-39 


and /IBCA~72°.(1963), 70 I.D.-242,. 253-55; 1963.-BCA ‘par: 3819, pp.. 19010-11, 5 Gov.” 


Contr. 419- and authorities cited therein ; Commonwealth. Electric, i bet IBCA-347 
(March 12, 1964); 1964 BCA: par. 4136; 6 Gov. Contr. ‘262.: 


18 Commonwealth Hlectrie: Company, IBCA—347,: supra, note 15: ue see, Lee Hofman 
v. ‘United Mikio Ct. us No. abe o Breed 15: 1964), hig Soy Conte: 281 
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| WITHHOLDING OF AMOUNTS EXPENDED BY THE 
oe NATIONAL PARK SERVICE | toe Gh) oe 


TA. ‘diffarcnes ‘ot opinion related: to. the. feaffic problen: idasidéted 


Pes ‘ybove ti Claim IT arose on the project.in July 1960... Ata-time when — 
_. the appellant was maintaining one-way traffic in the vicinity of Station 


88+00: becaise: it had: narrowed the highway, the Division Engineer _ 
_ Issued: a. “partial. suspension of excavation work in that area.: » This 
_ suspension was issued in the ee parti of Jt une: eand continued into'the. . 


a 4th of July holiday period: 


-.. «.The contract’ ddmainistration offidials of the: s Butea of Public. Beaie 
os apparently did not foresee the traffic: problems that would result:from - 


holiday: ‘travel. On July 8, 1960, the Superintendent of the-Great es 


_ Smokey Mountains National Park: found that. traffic was backed up 


about 41% miles from the one-way traffic area. .. He was: extremely’ dis- 


. satisfied with this situation and arranged for the performance: of work 

‘by’ National: Park Service: employees: and equipment on the night: of 

_ July 3, 1960, and by forces and equipment.of both the: National Park .. 
| Saris and: ‘the contractor on July 4 and 5.. Notice to resume'full 


es construction ppersiiones was, Sgtven ¢ to Ene contractor effective on ws uly 6 6, ae 


1960. a 
On: J uly 8 Ana J uly’ in lie: ‘Park Superintendent: again voantluiled pa 


that traflic was not being satisfactorily: maintained: He ordered fur- 


- ther work by National Park Service employees. The cost of the work -— 
.. ‘done by Government forces on J uly 3; 4 and 5'was ieee A2, 5 and of puch 
worl on July 8and 11 was $117.91: z 


peed Hin Park Superintendent: advised the eepollden In. ne J a that a 
in his ‘opinion $816.33: should: ‘be withheld’ from payments’ under the 


. contract because it was for “work which should have been performed. 


| by you.” ‘In a final estimate transmitted by the Regional: Engineer 


on June 20; 1962; the sum of $816.40: representing that: work" was: he ae 


held ‘from ‘the contractor. It. was ‘determined “in the- course of: the | 
a hearing’ that the dispute concerning the withholding was a proper hee 
- subject: of the appeal and that the Board’ would consider oe con- ee : 
tractor’s claim that the amount should be paid... cas 
~ We do not find‘in the record a sufficient: justification for: the Gove 
: ‘ient’s nonpayment’ of these contract earnings. ‘There has been no 
7 showing that the contractor was given an adequate and: teasonable op- 
portunity to correct: the traffic situation.’ “In reachingthis.conclusion . 


we have taken into account the fact. that the Bureau-of Public Roads: _ 
officials apparently were satisfied that the: contractor's. forces” “were. |. 


es handling vehicular traffic i in’a manner consistent with the authorization 
‘ for x one- way ‘traffic, and tor. bata Suspension, of Work.. “The Park 


representative of. the e contracting officers Instead, he exercised what 
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= aapated to é ‘self help.” ‘He may. well have: done the best: thing i a 


relieve the blockage of: traffic and to ensure the safety of the public. -- 
However, we are not able to find that the: labor and. equipment; costs’. 
-for-the work performed. by the. National Park. Service forces ‘can be. 


—». charged: against. amounts due under the appellant’s contract. The ap-- . 


peal concerning. the: withholding of: $816.40:“for work performed. by — 
- Government. forces” i is. sustained... The. Board’s decision on. this with- - 
holding. is directed. only, to the propriety of taking such action. under 


the contract....It.would be beyond the purview of the Board’s author- eo? 
. ity to. render a. decision. as to the propriety of a, set-off of the sum. in .— 


question. pursuant. to-instructions issued, by the General Accounting ae, 


~ Office, or under some. other es not oe application « OF, -BEO: 


Page visions. sof contract HE 1001002945, 


Olah ur 
Me wintenance of Roatnoay 


This sin was imaide. Bedase the appellant. was. ee "4 ‘per- a 


ae “form maintenance and repair work on portions of the new road.- The 
appellant contends: that. after the roadbed had ‘been completed and. /02 : 
- accepted, it: deteriorated quickly | “due to conditions beyond the control 
of either the government or this contractor.”: The contractor: ‘sub- 


initted testimiony 0 on oe claim at the’ hearing: but the Government ad a 


oes not. 


“Suinfiide: bieatuiontt ‘at the portions of onda? that are thé: subject 


of this ‘dispute was completed. in the fall of 1959. In Directive No. 2... 


dated December 1 1959, the » Government issued Ave  nistructions,'i in- o- 


cluding: 


niet 00. 


A statement; in “the: file: assigning 3 reasons fo the. issuance sof: the 
directive states that it: was.to the Government’s: advantage to add. cer- 


ae tain: embankment work and to Place traffic on the new grade. 


~The Government’s ‘position is that, notwithstanding, its orders to © 


2, Open the: new roadway. to. traffic between Station 208+50, and Station Se Yate 


| place. traffic on the new: road, ‘repair and maintenance work that be- we 
came necessary because. the new road broke: up under the traffic-was _ 
the appellant’s: responsibility... This position’ is. inconsistent. with (a) ; 
payment by the Government for the original paving work performed - 
_. -by the. appellant, and. (2). the fact that the Government did not:require - 
_ the appellant to replace the pavement that: deteriorated. . Instead the. lies 


- Government : had: it replaced: under another ‘contract: “Department ret - 
- Counsel in. cross-examination referred to Directive “U”, dated ' Sep: '../ = 
~ tember 21, "1960,'as ‘being the one. which accepted. the portion’ of road. 


a under: consideration, _ However, ‘the: p aepellanh established that: in- 
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September of 1960. the paved section of the rons yey was leas ace. 
. ceptable for traffic than it had been in December 1959: a ee 
A contracting officer should have considerable latitude | in detornine 


the entire project 1s completed. ‘In this situation, though, the Board | 
must conclude that the ‘Government’s: earlier orders and. actions | are 


incompatible with a September 1960 acceptance. It is determined 
that Directive No. 2; dated’ December-7, 1959, accepted for traffic: the 
_ paved portions of the roadway between the stations specified i in Para- 
graph 2 of that Directive. It follows that the costs of repair and 
maintenance work performed on those portions by the appellant in’ 
late December 1959, and in the first nine oo of, 1960, should be 
borne by the Govarnment.< 
The appellant recorded the costs: for eae use, labor aiid ma- 
terials necessary for the repair and. maintenance work as that work 
was performed. Claim ITT. as submitted j is in the amount of $2,416.91. 
That amount appears to be reasonable, except for a $10.25 per hour 
charge made for a grader... The contractor billed for this. piece-of 
equipment on. the basis of: rental by the hour. The. grader was. not - 
brought onto the proj ject: specifically for the repair: and. maintenance 
_ work included. j in.this claim. It was assigned. to that. work from time 
to.time over. a. nine-month. period, and for the, greatest part. of.that 
period was .used. ‘elsewhere. on. the project. : Because. the grader -was 
assigned to the job for a considerable period of time, a, monthly rental 
rate , should be applied. rather. than one covering use by the hour. . The 


record. will support a: reduction of the claim. amount. from $2, 416. 91. 


to $2,100 to reflect a. decrease of approximately. $2 per hour’ in the 

$10.95 per hour rate listed by the appellant for the a (applied to 

utilization for 15814 hours). | 
Clam IIT is allowed 1 in the amount of $2, 100. 


. Claim IV eee 
"Slope Laybaake (Plattening). 


‘This a for $24, 895. 39, was first. brought’ to the. attention’ of the | 

contracting officer’s authorized representative. in, a letter dated April 
20, 1960. In that: letter the appellant stated : es 

In addition, we. have been directed. at various times té conta. additional 1 ma- 


ferial for embankment purposes. where deficiencies | occurred. Such additional . 
material has been obtained by flattening the previously, cut’ slopes “which were. 


. “substantially cut to grade: and completed. Because- of. the difficult: terrain. 1 en. 


? which this. work is. located, the: ‘unit cost for performing ‘this additional work is 
not sufficient to ees cover the cost. of: doing such Ore under. the. condi- 


_ tions that.exist. ; 
~The formal. claim ‘latter, subinitted é on. “November: 18, 1960, “ated . 


24 ‘Section 102° of FP-57 as. justification for the request. ‘for. additional | 
compensation. Pertinent pomsons of Section 102 are as follows: 
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102-12 ‘Borrow. Where sufficient ‘quantities “of: suitable - materials are. not 
available’ from: ‘roadway ‘excavation as planned, additional material shall be 
excavated from ‘borrow’ pits indicated on’ the: plans: or ag: ‘directed by. the. -en- 
gineer.;.In lieu of :borrow,: cuts: may ‘be: widened ‘or’ slopes - of euts:. ‘may: be 
flattened provided the engineer. determinés the need for such action before the . 
contractor starts. work on any particular. cut. | he 

ok he * - e eee ee aes ee “ 7 fon TBR 


102-2. 1 Boro. [Under the. heading “Materials"] Borrow shall be: material 


approved by. the engineer as meeting the requirements. for ‘the- particular em- nod 


bankment, backfill, or other use. for which the material is intended. | 
“ee fees _ ene oe ae oe ; aac’: ae 
102-32. Utitication of. ‘Hecavated ‘Materials. “AU suitable aiaterial removed 
from: the’ excavation. shall be: used : ‘as far-as practicable in the formation ‘of the 
embankment, subgrade, shoulders, ‘slopes, bedding and backfill: for structures, 
and for, other. purposes, shown: on the plans. or. as directed... 


oR, ee Sree, Se s: fy lien ys Lures . ok ee ea eu hie 
be xe OR ‘The contractor shall not borrow nor waste - material without: approval 
by. the engineer. wees : 5 

The pr ‘undertaker ee the eine was: ids to bert a - 
. “balanced” job, that is, the. material: excavated from the cuts. was \ 
‘supposed to be enough, or more than enough, to bring the fills-up.to’ 
the specified grade. The Government. engineers testified. that: they 
found, as. construction progressed, that the job was in fact “balanced.” 
Asa result they did not:call for the opening of any borrow pits. ; 
--The contracting ‘officer found. thatthe re-entry. by the appellant’s | 


forces into cuts where work had been performed. previously was :at 


the. suggestion. of a representative of the appellant and: was allowed, 
not required, by the Government... He concluded that. the reworking 
of the slopes. was. advantageous to the appellant: because it served to _ 
eliminate the hauling of excavated material through traffic for: con- - 
siderable distances., |... ees 

. The contractor’s. methad of code its ei is one: that ee _ 
ig considered to be unsatisfactory—the : amount claimed is the difference 
_ between the costs allegedly incurred. in obtaining material from pre- 
viously worked slopes, and: what the contractor Sieived for the ex- 
‘cavation at the specified unit prices. - The contracting officer. deter- 
mined that equipment rental rates shown in Claim IV were too high, 
being based on hourly, rather. than monthly, use... The. record .does. 
not support use of an hourly rate. ‘There also. was not a sufficient 


~. showing made that the unit price bid by the appellant was adequate 


_. to cover the cost of excavating, transporting: and placing material from 
the cuts listed in the contract. oe 
We will-not. discuss the ‘lions sc onne in. orate. detail Esco the 
‘Sppeliont: has not established: that the f facts aes paymentio of Claim 
IV. 
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There i is very ttle: in n the ell to controvert ihe tésthiniony of. the 


individual who in the first, half. of 1959. was the Assistant: Division ae 


Engineer (Bureau. of Public. Roads). He stated that- the Govern-.- 

‘ment did not direct or order the appellant to obtain material from the - 
-. “reentered” slopes. He recounted ‘discussions between representatives 
_ of the appellant and himself, ‘in’ which ‘it was agreed that both the 
appellant and the Governnient would be better off if material was 


.. obtained from the slopes. close at hand rather than from the more. 
distant areas. specified . in the contract. In reentering the nearby 3 
- slopes the appellant in all likelihood did not incur costs in excess of — 


those it would. have. incurred had. it. obtained. the material from the 


- more distant areas. The Board must conclude also that the. appellant © 


~ acted as a. volunteer. 
The “aoreements” ‘pelating + es ees of the: ‘elovies* were Reena 
ri representatives of the appellant and the Division Engineer or one of 


. his assistants. There is no evidence that orders todo this were issued : 


by the. contracting officer or his authorized representative (the Re: © 


gional Engineer, Bureau of ‘Public Roads). The Government is not. 
. liable ‘for volunteered work. The ‘contractor, in order to recover. - 


@ claimed extra costs, must show action, requiring: the asserted addi-~ 
tional: work, on the part. of the contracting ‘officer’ or: his: authorized 
representatives, as distinguished from:subordinates. General Bronze 


~ Corporation v. United States, Ct. Cl. No. 198-61. (November 13, 1964). vo _ 


- O.V. Bianchi & Sons, Inc., ASBCA No, 8248, 1963 BCA par. 3894 
(1968); Rv & Contractors, Iné.,; IBCA-825 (April 21, 1964), 1964 - 
BCA par. 4208. If atthe time the arrangements were mide to reenter. 
-. the slopes the appellant had given any indication such reentry was dis- 
¢ advaritageous to its operations or could result:in excess costs, and this 


‘had been called to the attention-of the contracting officer or his’ ‘author- fia 
. ized representative, it is very doubtful that: permission'to reenter would a 
~have'‘been given. ' Sufficient material to’ complete all fills was ‘on the - 
= job. Thus, there was no necessity for the contracting officer to agree to 


. bis expenditures: aut the 2 areas involved. : _ Claim’ av 1s denied. 
, ete “Claim v- : me s 
Hand Raking. o On Slopes . 


This latin as omen presented was for: $9, 810: 36, put at the pai as 
ing it. was’ reduced to $7,054.34. The claim is reltisd: to what. the 


ae appellant: describes in its claim letter’ as “hand raking on éxcavation 


. slopes [required] by the project engineers. ‘for’ final landscaping and 
finishing.” - The appellant contends that: the hand raking was’ per- 
formed for approxinately, two months bs beginning « on J une 29, 1959, and i 
o 95, 1960. ~The. contracting “officer 3 in n his ‘Andines ‘pointed out that the : 

frst notice of this claim was the: letter of. November 18, 1960... 


4491 pABREAL. OF. RAY -D. -BOLANDER COMPANY, : ING: po AGB. 
Pe Lee ee ; November 46, (1965. ee 








. ‘i : “thé job dis’ Division, Enginee pee assigned to ‘the. ‘ic lect bat 
: by. he, Government. discussed. the procedure for finishing the ‘slopes he 
with. representatives of the appellant. The recollection of the. appel- 
23 lant’s grade foreman was that this discussion, took place. just. before. . 
_ the'seeders moved in and started their seeding’ ‘on the slopes, rather 
than’ during. the first” part’ of the job; however, the appellant’ S vice. | 
president testified that the conversation took place i in, September 1 1958, 
before the. finishing work: on the slopes had been started. ‘The position ae 








Be of the Divis' on Engineer, at the time. he talked to the contractor’ Ss ‘em- ey 
. ployees about slope finishing seems. to have been that he did: not want. e 


| the slopes. ‘to. smooth,. and that marks left. on the slopes by. earth’ mov- 
~ing machines should not be smoothed out. ‘His indication. of what was 


acceptable, Sopresonded with, ‘Section 102-8. B80). of FP, which ee 





| states > 


© Pindshing. an en "lpes shall be. finished to feacoaetly mpel ‘atid: 
uniform surfaces” without: any. noticeable break, and. in. ‘substantial accordance 
: with the planes or other surfaces indicated by the lines and Cross sections shown: x 


on the plans, with no variations. therefrom readily 4 discernible as s viewed’ from- the a ae 


‘road. ; ie 
‘Degree of, finish for ae of oe shall be that ordinarily obtainable eines a 
~- from blade- grader. or: ‘SeTaper operations or nand-shovel: operations, : as the con- 


tractor may elect. The nicety of finish’ ordinarily. associated with template and.” B 
: stringline. or hand raking. methods: will. not: be. required, erent. 1 in the, case: of “e a 


shoulders and, gutters. i ee ee em a ae 


| The. Division: Mapinber ache -eripliadized ‘the requirements ‘of the 5a 
te stot. paragraph i in the quote. immediately: above was. promoted.i inthe — 
summer of 1959. The appellant asserts'that the project. engineer, after 
he came-under the: supervision of the -Teplacement TOF ee A 
- required hand raking on.theslopes. ort ee B 
The: project: engineer denied that: the contyactor’ 8. j forées' ee bean: : 
‘instructed or requested to-use hand- -raking methods on the slopes. He — 
acknowledged that some: hand raking had: beer: performed, but said. 
that this was.the means chosen by the appellant to correct steep:slopes . 


that had not been: rounded originally: in accordance with the specifica- a = 
tions, or to comply with Section 591-3:1 of FP=57, Advance Bien nee: 


tion and o. leanup (under Seeding), ; which provides: 


After grading of areas ‘has been completed and before applying fertilizer. and’ 
~ ground limestone; areas to. be seeded shall ‘be raked or otherwise cleared of'stones. 


i. larger . than’ 2 inches: in ‘any: diameter, _ Sticks, stumps, and. other debris: which: Pas 


might, interfere with: sowing of: seed; -growth of. grasses, or subsequent. mainte- SS 


es nance of: - grass- -covered areas. Tf any. damage by - erosion or other. causes has. i 


eceurred | after. the completion. ‘of grading and before beginning the application’ 
Of: fertilizer: ‘and. ground limestone, the contractor ‘shall repair such damage. aes 
This may include filling gullies, smoothing: irregularities, and pe eae other 
| incidental damage... era ae ; 
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The appellant « did not nanos a. Uaificadt shown that work: was re- z 


quired beyond. its obligations under the.contract.. No written orders es 


or protests were ‘made at, the time the raking, was performed. The 
first. Division Engineer had ; gone out of his way, to point out that hand 
i raking was not required under the Finishing portion of FP-57, ‘quoted 

‘above. The. appellant: did not show bya. preponderance: of evidence 


‘that the raking complained: for was for slope. finishing rather, than 


for. advance preparation and cleanup for seeding. That it was. done» 

~ for the latter purpose is indicated by the unprotesting manner in which _ 
. it was carried. out. . This clairn is based upon the: allegation that. the 
” “inspector required more work than that specified in the contract. A’ 


a contractor who. asserts, with respect, to: “inspection requirements, that oe 
. the contracting officer: or. his representative ‘has erred has the burden 


of proving that there was a departure from the contract requirements. 


| Noonan. Construction Co. » ASBCA | No. 8320 (January 1, 1963), 1963 ae 


| BCA par. 3638, 6 Gov. Contr. 901, 

Claim V is denied on its merits bees the appellant did not: prove 
that, it was ordered to perform. hand raking beyond the requirements : 
of the contract. : : rege’ 
ns raters Olek VI as : 
‘Additional Pipe. to Complete Culverts 


a Cate VI, in ‘the amount of $340: 80, coricerns work on. _ ouilyerts that 
was performed prior to October 15, 1959. It was first submitted in 
the appellant’s claim letter of: November: 18, 1960, which* states that 
after culverts were installed. as: “specified in: the: plans, “the project. 
engineer required thé contractor to add:additional pipe.” The: ap- 
~ pellant objects to payment for’ such work at the unit prices because 
extra costs assertedly were incurred in going back.to:areas to add extra 
lengths.of pipe after embankments had been made,.or cuts had ‘been 
- completed. The contracting officer determined that only minor adjust- 
mnts-were made; that: such adjustments in: the culvert lengths occur . 
commonly on road jobs, and that the payments which were made on the 


| _ basis of unit prices (listed-in-the contract) were all that were called for. 


~The proof submitted by the appellant was not enough to establish 
that’ extra lengths of pipe -were in: fact. added. at. Stations: 364+ 05; : 
— 376+50, 877+ 00 and 4114+ 40.. eee 
_ + It..was. shown ‘that: extra. lengths were » gaded’ at ‘Sistions. 329 +50, 
3 - 333-+00 and 333+25. “The ‘appellant. asserts that: in these three areas - 
. installation of the extra lengths. resulted: in an additional. expense of. 
$254. 14 above what was paid. for the ‘work on the basis of the unit 
prices. The contracting officer. found that the appellant had included — 
improper elements-of cost in calculating its claimed-extra’ expense. 
In making Claim VI the appellant referred to Article'4.2 of FP-57, 
_ a special “Changes” clause which the Board considered in its apidion’ 
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on | Chain 1, above: “The only portion ‘of Artidla 1 4.2, that? could au- 
tt thorize the Tequested. Heymoent prod that if an. adjustment i is, s to be . 
2 of: the es to ‘be sseyrommed ee a. contract pay: itera? : Tt also . 
requires that: the cost of performance of the work to pe ‘performed: 
under'a pay item be materially increased: or decreased. 

The total amount shown. by the. final estimate to have been paid 


: “under the contract. for installation of 12-inch, 18- inch, and 36-inch 
reinforced concrete-culvert pipe ‘(the culvert sizes itivolved in Clam. © 


WI) is:more than $12, 000. . Some of the adjustments suggested i in the 


contracting officer’s findings should be made. If thiswere done: the . ; 


claim would be: reduced: to’ less ‘than $200. ° The: Board cannot. con- 


‘elude either that there was a substantial change i in the character of 


the’ work to: be’ ‘performed under the pay items for culverts or: that 


: there was a material increase in the cost of performance: Since work : 


in question is’ covered’ by a unit price, and there i Is No contract . Pprovi- re 
: ,, Sion suithorizing an Burns) Claim Vii 1s denied. ae 
© Summary 


The action taken with respect to the claims involved in these appeals 
is summarized below. | 2 ee 


hes Claim. No. Fon apyeien, Denied, cs 


_ We CONCUR: 


S Claim No. 1 seer Denied, except that withholding ¢ of $816. 40 
we a “under the contract is not spprored ; 
- Claim No. Pye ee Sustained j in the amount of 82, 100 » 
= Claim: No. W285 ooo Denied . 
~ Claim ‘No: V_----------- Denied 


a No. ee aes ee Denied | 
- (ie ie & ‘Duan F ‘Razmay, Chairman. 


a Toss M. Dossron: Deputy Chairman, ee 
Wit F. MeGnaw,, M ember.. ; 


APPEAL or ‘RALPH CHILD consTRUCTION comPANY 
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Contracts : Consttustion anil ‘Operation: -Notices—Contracts: ‘Pertotiance or 
. Default: .Excusable- eed ane Construction and Operation: 
“Duration of Contract : bios 


Under a contract for construction of facilities on the shores of. an icthoumsed 

- river, where access ‘to, the site of the work: was:to bé:limited by the rising 
water: level at an indeterminate. time during: the, year. following: the. award 
Ve of the contract, which provided that work was not practicable in winter 
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and that the work ‘ghoula? be" ‘pontormied aurine the: 1962. summer season, : o 


the failure ‘of the Government to furnish notice :to ‘proceed ; within. a reason: ; 


abate 


-, able time after award,. causing the major, portions of the. work. and. “the 8 


bet ‘duration’ of the. contract ‘performance to be extended ‘into the 1963 ‘work Cee ee 
“season under ‘corditions of: severely restricted access, makes the enstting bale Ps 
' delay: in’ completion - ‘of the contract | excusable to: ‘thé’ extent that’ it was: not. a 


“ny ‘foreseeable, and. the ‘eontractor: is:: ube to! B commensurate’ ‘equitable 
wt extension of time: for performnnce,, ee eee 


BOARD ‘OF ‘CONTRACT APPEALS” 


“This ‘appeal. spepreconin Bu “eonsolidation: of ihre. oe “gppeals” . 


arising out.of. the: same. contract, the first: ‘two: having: been: docketed va 
_ originally as. -IBCA-393 and IBCA-404.: All: of the. cappeals: were 


filed timely. A hearing upon: the consolidated. appeal. was conducted . 


- in April 1964. at Salt Lake Gity, Utah. At the-time. of the: hearing: - 


the contract ‘had not been completed. ..The. contract. was awarded © 


as July 93, 1962, in the. estimated. total athount. of. $313, 844.41, based * 


in largo part.upon’ unit bid. prices for. estimated, quantities... The 


terms of the contract included Standard Form .23-A . (April. 1961. 


edition). The site of the project: was in iiortheastern Utah, on the 
Green River, a few miles upstream | from the. Flaming. Gorge Dam 


: which was ander construction. at: the time the contract. was awarded. a 


One portion of the work : was described as: = riki . 
‘Constructing: the Filter. Bed, Pump Gallery,. Inclined Well, Pomp | © Chlorina- ih 


") tor Houses comple with all pppuenence” for the water system: & at Lucerne. 


Valley. 


- The remainder of tis work Was to 1 performed o on . the, ‘opposite de : a 


of the Green River and ' was. described | as? 


‘Construction of “Access Road, Boat Launching ‘Ramp and Water, System, remo 


Antelope. Flat... : ; sah con mee aE ot 
_ The: two portions dessribed. above - were bid separately but were oe 


one awarded as one contract. 


It was a part of the. overall plan of the aan of ‘Botesiation: 


oad the National: Park Service that the Flaming Gorge Dam would. 


“impound the waters of the Green River, thereby creating a wide lake 
or reservoir for recreational purposes in the area where. the above- 


described facilities were tobe constructed. .The filter: beds for the 
two water systems were intended to be inundated by the rising river, 


_ hence it was desirable that the filter beds be completed before the Water 
level rose to. a: point. where it’ could interfere with: their construction. — 


— Also, as stated in the-contract, it was. not. feasible. to penton the. a 


contract work in winter weather. . : 
«oe Tt-was likewise important that. the dacilitias at 5c Aarteliip! Flat be 
fe stated at the éarliest possible date, because of the possibility’ that =) 
Es oon new Aighiney to Pet built across the top. of the dam would not. be 
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gona open. ‘for traffic ‘ofors: the. only’ two existing. oe bridges’ in the oinity e 
--- across the Green River were removed.’ One of the bridges, known'as . 
-. ‘the “Suspension Bridge,”.was about one mile above:the dam. The 
only other. bridge, usually: described as the “Dutch: John Haul Road - 
cee Bridge”. crossed the Green River at-a point:close to the sites of the 
-..work.about 10. tiles. ‘upstream from ‘the. dam.. -The only sources: of” 
wae supplies, materials and labor ‘within reasonable reach were at: Vernal, © 
~. Utah, which would be inaccessible from. Antelope Flats for. all prac-. 
teal purposes after the two bridges ‘were: removed,, ifthe highway 


across.the dam was not then open for. traffic... Otherwise, the nearest. 


. available bridge: (at J ensen) required. a haul ‘of: about 200: ‘miles, cae 
- through Maybell, Colorado, by means of vehicles: equipped with four- 
wheel drive... The. work: site at- Lucerne: Valley, aha on the. ‘Vernal oe 
“eRe Of: the river; ‘would continue to: be accessible. : | a 

©The Invitation: for Bids dated June 7; 1962; in: tebognition: of some ee cae 

| oh. the ‘factors. inst: described, ‘contained the, Jplowie oo Ba 

: aed: instructions: ey bere Tei ees See 


- SP-14 UNUSUAL: CONDITIONS: “This ‘installation’. is Boing’ made on “hat - 


: will: be the lake formed: by: the completion: of the ‘flaming Gorge: Dam, now under oe 
construction’ by the: Bureau’ ‘of. Reclamation.. 


‘When the water: -Will. be impounded and. reach. ‘the elevation of our. “installa 


Bs tion. depends on several ‘factors, none of. which we ean control. Water may. ‘be 


over our installation ‘by. May: 1963: and ‘then again “it may be. a. “year ‘later or 


sometime: ‘in: 1964. Tt is necessary ‘that: ‘both the water: system and boat. ‘launch- 

awe ing ramp ‘be completed prior: £0: inundation: and since the: terrain of the area. 
Pte. makes the installation of both be constructed nore on top. Of each other, they : 

are to be build Isic] under one contract. oe 


“Construction of this nature is not. ‘practical, in “the area . during, ‘the: winter. 


oo months ; therefore, the work is to. ‘be accomplished during’ ‘the: summer, ot ‘1962. oe 


“AN work under the contract was to be. completed within 180. days 


: after receipt of: notice to proceed . and liquidated damages of $50 per - - 
oe day were to be imposed for each day of delay, beyond. the stipulated 
| completion. date. As. extended from. time to time ‘for causes not 
“related to this’ appeal, the required . date of. completion: became. Sep- 7 


tember 15, 1968. After. the contract. was awarded, to. the contractor- 


appellant, no action. was taken. by. the Government i in. furtherance OF 3": 
|. the performance , of. the. contract, ‘until September _ 18, 1962, when. 
= notice to proceed ., Was issued by. the Government and. acknowledged . 
aby. the’ contractor on. the same date, Ad that, time it--was. estimated ee 
Dye officials of the. dam contractors that, the ‘Dutch. John. Haul ‘Road 2° | 
hee Bridge, would be inundated or removed. in. ‘May 1963, and that the 
~ road over the dam would. be. completed. about J uly - 1,.1963. The work - 
of removing that bridge was: subcontracted to. ‘the appellant... The — 
"Suspension Bridge was removed in October 1962. ‘These estimates — 
“indicated t possible. interference wath the work, at. Antelope: Flat for: a 
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acd of about 2 months’ ‘and the. appellant proceeded to’ seckpile 


nearly all of the materials nee on pee of oe pores a oT 


eons Flat, except for cement. : 
On November: 17,1962, the Goverment ued ay: Stop: Order Kaliansé 

of winter weather. Work was: ordered: to: ‘be: resumed ‘on’ ‘April 17, 
1963. Appellant, under -instructions from the dam ‘coritractors, ‘be. 


oa gan removal of the Dutch John: Bridge ‘on: May 18, 1963. ~Dhence- 
forth, appellant’s access:to: Antelope: Flat was fimnitad: to-certain hours «... 


when traflic. was permitted to cross the partially compléted :road:over | 


the dam, until about October. 18,°1963.:- These ‘restricted hours were | ot 


| established by signs posted at the: gates at both ends of the dam; and 
enforced: by. guards. ‘The | hours'were: from 6 :30 to. 6:30 am: and 


a from 5:00 to 6:00 °p.m.' In ‘July.-1963; the: bridge: was opened : for 


an: additional period. of 30’ minutes, from. 12 :00’ noon to- 12:30 p.m. 
At other times the gates were kept locked by means ofa chain secured — 
“swith several padlocks between links so that the gate could be opened 
by unlocking only one padlock.” ‘The privilege of having such access 
was restricted to certain Government officials and key. employees of | 
the contractor and: subcontractors who were constructing ‘the. dam. 
Appellant attempted to obtain similar privileges:-but' was:not’ suc: 
cessful. On only two or three occasions was the: appellant. able’ to get 


| across ‘the dam’ during nonaccess hours, through” intercession. of ao. 
contractor on the dam. Otherwise, te “appears | ‘that, no “exceptions _ 


were. made for appellant | during. nonaccess. hours... Reasons of safety 
and possible , interference. with: the, work: on: the. dam: were: mene: beats: 
- of the restrictions. © oi rere ee ar cee a ec 
In addition to: other eee access ‘to: “hi! dain? add ‘was pry 
: complicated by. the fact that. certain, pal towers”, or, cranes: on. the 
crest of the dam traveled on rails there were ‘about 6. feet. above the 





. ground level at some ‘points. | In order’ for. vehicles to, cross the’ dam, ee 


it was necessary “for bridges and” ‘ramps ‘made of heavy ; timbers to be 
. placed i in position to span ‘the rails or. tracks. | The “tail, towers” were. . 
normally used for conveying , concrete. ‘buckets or. ‘moving. “smaller 
cranes, scaffolds, etc. To some extent, ‘boats. were ‘used. by. both con- 
tractor ‘personnel and Government. officials for transportation | across 
the lake between Lucerne Valley and Antelope Flat. ae | 
“The contractor, by letter of June 10, 1963, asked. ‘that’ ‘he be” given 2 
unrestricted and. ‘inkimited authority to cross ‘the: dam, to the job. site. _ 
at aoe Flat with materials and Leia or p that he be aranted ie 


bas 


Soap <4 . ne F ~ Poe oe ‘ Pa « 
Sea aoe) . ae! : - “e . * St oth ~ re RleEe LS oa tale a See ag se 
Bi Cone ig! eh et ter Ta Ae at ab tg, PROP Brg eg ye te edo i! Ieee a 
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Claim: No. L, 


in ike citoumstanogs' srdsairdbed supra, thie Board oanaidars: that the ‘oe. 


: caine of the contract ‘was delayed: from: its inception by the 


failure of the Government to issue’a notice to proceed within a reason-_ 


able time following the award of the contract. Bids had been opened 
on duly 10, 1962, and award: to-the contractor was ‘recommended on. 
duly 12,:1962.. ‘The uncertainties: facing the‘contractor, as spelled: ‘out 
by the contract provisions with respect to the probable times of removal - 
of.the only available bridges, and the certainty that: ‘it-was not prac: - 
tical or feasible to work during the winter, madéit: imperative that the | 
Government:-act' with ‘more ‘than. usual: ‘promptness: ‘We are of the. 
opinion. thatia ‘period of 15:days after. the award was recommended on - 
July: 12, 1962 (July 27,1962), was a’ reasonable time for‘the Govern- 


_. ment:to:take care of any: administrative: details rélated to-the:award 


and’ to issue the: notice to proceed.” The contractor should have’ been 
givén the notice in time for it tobe able to:perform a substantial: ‘por- 
_tion-of the critical concrete work prior tothe closing of the bridges. 
_ There was not sufficient time to perform a substantial amount ‘of work 


between September: 18 “and: November’ 17,°1962, when the contracting ee | 


_ officer ‘suspended work for the: winter; ‘although: appellant offered 
testimony that it could have bhai fore after Mover ver I, 1962, 
if it had been permitted to do:so:: "3 


- We:conclude that: the: Goverinent’s delay 4 in! ‘issuing: thie" ‘otiés fo io . 


procesd: was the underlying ‘contributory factor that: aggravated the 
: circumstances of pack; obs access sto. ane work | site > during the 1968 WORK - 


° Season: 


The contractor: an eer that: it ‘suffered: eicbotamtiat delayis i in’ per- 
formance as a result of the severe restrictions upon: access’ to-the job . 
site at Antelope Flat. While ‘it is contended by the Government that. 

_ the delays occasioned by lack:of timely deliveries of cement could have 
been avoided: by stockpiling cement: for’as‘long as 30.days, the Board — 
_. is satisfied that: because:of weather and risk of deterioration it was ‘not 
‘practical to do so inthe ‘absence'of extensive storage sheds. “We do- 


not consider that the contractor was bound to anticipate or foresee thé 


worst possible outcome with respect tothe date.of eventual unrestricted 
access to the job site. It would: not have been reasonable for hini to 
have:computed his bid on the assumption that restrictions on the use'of. . 
the road across the dam would be so sévere and would remain in effect 
from. May until late October of: 1963, Or: until all. of: the concrete work 


“I Ross Bagineering Co. v. ‘United States, 92 ct. “OL ‘853° 1940), holding ‘dae 12 ‘aye. 


after: furnishing bond ‘was: reasonable: time: in: which’ ‘Government should: have - ‘issued 
' notice to proceed. Cf. Sidney Kent, d/b/a Dorald. Engineering Co. v. United. -States;-228 
. B.: Suppz928., (S8.D, N-Y¥.; 1964), aff'd 343 By:2d 3B49.. (2d :Cir:. 1965), :Contractor ‘entitled 


to. extension. of :.time for delay in..issuing: notice. .to- <proceed: but: not entitled :to damages; 
Triangle, Construction. Company,.; IBC A-232.::(Mareh.:14,; 1962), .69. LD..-7,-1962 BCA ree 
: 8817, 4 Gov. Contr. 816(¢),- notice given dust prior tos severe weather. enki Gada 
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“Was completed: at Antelope F lat. "Even : as date : as May 7, 1963, it us’ | 


estimated by the contracting: officer’ in-his letter of that. dats to the SS 


= ‘2 contractor, that “It will probably. be mid-July. before: unrestricted : ee 
travel willbe permitted. » By May 18, 1963, it-was too late to. stockpile ee 


~ large supplies of cement in the: manner suggested ae the oo) by aoe 


. the. Government. . 
The rigorous. none. on: “access een the oontractor, hom” 


cee making efficient use of its men, trucks and other equipment. - It.wasnot 


. feasible for the cement ‘tracks. to make more:than one: round. trip. per 


- day, compared, with two trips if access: had not been. restricted. AS a 


consequence the. performance of concrete work ‘was limited. The’ evi- | 
. dence.is that the total delay in- performance of the contract. because of 


restricted. access. for: deliveries of cement amounted: to 11; or:12. days. - . 


| ‘However, some delay on this account ‘should have. been: anticipated. 


The Board. considers that: a period of 10 days is excusable within the ~ 


meaning of the contract clause: (paragraph .(d):(1) of Clause 55: ae | 
mination for Default—Damages for Delay—Time Extensions)..." 
. Appellant’s workforce was hampered on afew. days because eortaih . 
key employees. did. not arrive. . Apparently. these. employees: were: late — 
in arriving at’ the dam-gates and ‘were not. permitted to..cross, -Ap- 


ef pellant claims that.3 days were lost on this accoiint.: In the: opinion. = . 


of the Board, such a delay is not excusable, for.if: appellant’s calaaeiie 


ie chad not been tardy, the time-would not have, been. lost. : 


The efficient use of the men ‘and: equipment was outed consideribly 
by reason of the fact-that overtime. could not -be. used: when’ it: was. 


‘necessary to start and complete a. particular phase of the work within 


the same day. When it was desirable that a concrete pour be started 


... during the afternoon, but where it could not be completed before 5 pn. 5 
_ the work had to be postponed until the following morning. “The use. 
ofa double shift: or ‘split shiftis recognized as permittingthemaximum 
use.of machinery’ with-high rental values... Appellant was unable to... -. 

“use: such shifts. because there were: insufficient: living accommodations ee 


im. nearby Dutch J ohn...Nearly all: of the:contractor’s employees: re: . 


‘. sided «in Vernal,, where they. had homes..: ‘The’ testimony of Mr.:Neil 


+ Child, the contractior’ 's Vice’ President and. superintendent, established 
that the performance ofthe contract: was delayed. anywhere- from:40_ 
to 100 days by-the reduced. efficiency.of men.and equipment.: The wide 


range of this. estimate. indicates that;a: conservative approach: should - 


be-used. to arrive ‘ata reasonable dete?mination: To: some degree, a. 
reduction in. efficiency, sliould havebeen expected.:: Accordingly, ‘the - 
- Board finds that the performance. of the contract was.excusably de= 
layed for u 0. days ie reason: n of loss of. ney oft men. rand Shs renee 2 


65-2 BCA par.: :5062; where contractor’ s: access: to: site: was ‘pegtricted aby ‘locked dates anid 
j deliveries Of: concrete: mix. were limited® ‘BS to welghy: ‘by! pannecessar iy: ule load d: Limits 
posted on pase : 
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ae November 1%, 1965 


“The prob lett of erica: access to. the Antelope job site. iffectel 
Governtient employees, ‘who were overseeing the work, as well as those 


of the contractor. | The Government personnel: on the project cus-. 


- tomarily used: a ‘boat: to’ reach. the site, and Mr. Neil Child testified ca 


-- without refutation, that. the Government: representatives usually. ar: 
rived at the Antelope Flat site at about.9:00 to 9:30 a.m. Hence, at 
-. least the first work hour.of each day. was idle time for the contractor’s 
_- ‘work force. On one occasion when no. Government personnel had ap- 
peared: at the project at 9:42 .a.m., except for Mr. W. H: Salmon, the — 


= Construction. Representative for the National Park Service, the cori= 


tractor’s forces were laid off for the day. It was estimated by Mr. ° . 


Neil Child that the contract; performance was delayed 9 days, (Mr. ~ 
Ralph Child’s estimate was 7 days) by reason of the habitual tardy 


-y afrival of: Government, employees and their failure to appear. on, the” = 


~one-occasion: ‘Since the: contractor’s forces are required | to report for 


work at‘the.proper time, it is only reasonable that. Government per- 


sonnel should observethe same rule. -- When their. absence. or tardiness 


~~ causes significant: delay of the'contract work, such delay is excusable: a 
to the contractor.’ Accordingly, the Board concludes that the . per- 
.. formance of the contract was delayed 7 days by the actions of Govern: 


ment: employees who. were. etarey » in arrival or who failed t to 2 ranpeae at. 

‘the job site. : 
Mr. Ralph Child testified concerning a auiber of minor incidents 

each involving ‘alleged delays of one-half to one and. one-half days. 


_ While the cumulative effect of these incidents may be of some signifi- = 
cance in the time required for performance of the contract, many-of .° - 


them seem to coincide with periods of delay that the Board has already _ 
determined to be excusable for other-reasons. We conclude that such . 


- minor incidents and loss.of time. were to be expected and should ‘be » - 


~~ absorbed by the contractor, since lack of access for a reasonable period ce : a 
-should‘have‘been: anticipated. . Additionally, the Board will not take. 
into consideration for'the purpose. of granting:an extension of time the 


delay of three days testified to by Mr. Ralph Child as involving the loss. - 
of services of an electrician: employed by another contractor on an ex-. 


i ae change basis." - The time allowed for the job should not be required to. 


we depend on‘an. arrangement whereby the trucking of gravel to another - - 


contractor was consideration for the services of the other. firm’s elec- 


- trician. The-possibility that the gravel could not be delivered timely oe 


was known to. appellant when the barter agreement was made. . 

_ ‘An alleged delay of 6 days is related to a dispute as to power: for 

oe testing of the water system at: Antelope: Flat. Other aspects of that — 
dispute are discussed under Claim No. IT. At the:time, there was no. 

electric power supply available for. testing the winch that:was'to be 
| capable. of pulling the. pipe line and | pie up from the sump. house: for. — 

| 7195-58105 * | 
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"purposes: of inspection. The aac sllages that the Government 
delayed 6 days while deciding to waive the test with respect to raising’ 


and lowering the pipe column. : Aside from the fact that the Govern: . : 
- ment was entitled.to a reasonable time to make a, decision, and: that... 


about 3 days were consumed by the exchange of letters, it appears that 
_ the contractor was able to make progress with respect to a substantial 
portion of the contract work while awaiting the decision. The Board 
~ concludes that the contractor was ese? in the Personen ee of me 
- contract for 1 day. 
Accordingly, the Board finds that the epntenetor is entitled’ under 
. Claim No. T to an extension of time oF 88 anys for performances of the 
. contract. pre 
‘Claim No. I 


“This laa arose out of a dispute as to. snieaieslanol of the contract . 
provisions concerning testing of equipment and the furnishing. of elec-— 
_trical power for such tests... The equipment concerned was the mecha-. 


nism for operation of the inclined well that was the most important ae 
part of the water system. This system. was designed so that-water from’ |. . 


the reservoir would pass through the filter beds and into a concrete 
housing or sump. Within this housing (submerged in the water dur- 
ing normal operation) was an electrical pump, connected tothe end ofa 
long pipe that conveyed the water drawn by the pump up a long incline 
to enothen concrete: structure or pumphouse containing a winch and 
electrical controls near the upper.end of the concrete boat launching 
-yamp. rom that point the water was piped to-a reservoir contructed 
by others. The pipe was supported by caster wheels thatr an on. tracks, 
that in turn rested on a concrete foundation in a trench so that the 
entire pipe column, including the pump at. its lower end with its elec- 


‘trical wiring, could be.pulled: up by means of the electric winch in. the 54 
. Upp concrete structure, for purposes of inspection and repair. | 


_. The pipe column was composed of sections 10 feet in length,. and 
- when completed was covered with welded sections of half-round metal 
housing for its full length.. The entire mechanism was then backfilled — 
with: earth to.a depth of several feet. In order-for the: pipe and the 
‘pump to be raised it. was necessary, because of lack of space in the 


pumphouse at the upper end, to disconnect each 10-foot section of pipe | = 


with its electrical connections as each section:was hauled into the, pup: | 
house that also housed the winch, ae 

It is the appellant’s position, as stated in its fettse ot ae 1, 1963, 
and in its appeal dated September 3, 1963, that it was the intent of the 
contract. that the apparatus described; ‘including the automatic. con- - 


trols, electrical system and the operation of the raising and lowering 


mechanism be tested upon installation as well as after completion and 
inundation... Also, it is contended by appellant that electrical power 
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tor all euch | teats should have: been eainhed by sis Government and 

that failure to furnish such power had the effect of waiving the con- 

tractor’s guarantee of one year with: respect to the water system. ° 
Prior to appellant’s letter of August 1, 1968, discussions were’ held: 

between the appellant and the contracting officer’ S representative rela- — 
tive to the possibility.of rental of an electrical generator to furnish 
power for the tests. Such rental was to be paid by the Government. 
according to appellant’s proposed plan, but the Government refused to ~ 
agree, to pay for rental of a generator and the plan was abandoned. 
The practical basis for appellant’s position is that: after backfilling 
‘the pipe column. it would. be impracticable to re- -excavate the. pipe to : 
make any changes or repairs except at considerable expense. Hence, . 
it was only reasonable to make all possible tests as to the electrical 
system and the carriage system while:the mechanism-was accessible. 

The. principal. contract provisions -for. ue are aound in. n Special 

Provision 15 of the contract, as. follows: 


“SP=15. TESTS (WATER SYSTEM) : 


Without water it will’ be impossible to test. the system: eoiiplotal’y: prior. to the . 
filling of the lake. These portions are to be tested, however, at the time of instal- 
lation: 4’’ Pump. Column—aAir test for leaks ; winch is to be tested by: pulling the 

pump and pump column 50. ft.+ several. times. 

The tests of: the pumps, pump controls and chlor inator will hive to be deferred 
until water is available.. Refer to SP-14. above, : ; 
_ The Contractor shall, in preparing his bid for this project, take into considera- 
_tion ‘the delay. .of completion due to the uncertainty of water. While vandalism 
«is not very likely in this remote area, the Contractor shall be. expected to take | 


any: reasonable precautions he deems necessary to protect the installation until. 


a the completion of all tests and final acceptance of the project by the Government. 


~ After the Contractor has completed all construction called for under this con- 


tract-and completed all tests without water a “Stop Order” will:be issued closing 
down the project until the lake has filled sufficiently to.complete the tests... When 
conditions are right for all remaining tests a “Resume Work Order” will be issued 
~ andthe Contractor hereby agrees to resume the tests within fifteen (15) anys 
after receipt of notice to resume work. 
The second paragraph of subsection “d-1” of Section § 9-05, Blectrie’ | 
| System, of the Construction, Specifications provides i in partitient, part: cs 
“:Blectric power. as described in. these Specifications will be delivered by. others a 
| at the. weatherhead. « Sees 
The time for ponneting electric power to the svoatharhead:4 1s tot ‘a 
mentioned in the contract. -At-the time of the hearing such electric 
_ power had not yet: been furnished. : | 
‘The test to be conducted after completion of installation i is deseribed . 
as follows i in subsection “g” of Section 2-05: : | 
ge Test. After the installation is complete, and at such times. as the Ooniz dict: : 


ing Officer may direct, the Contractor shall conduct an operating test. for approval. 
The equipment shall be. demonstrated.to operate in accordance with the require- 
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ments ‘of these spéeifications. This ‘test shall ise . performed in tine presence of: 


- . the Contracting Officer or his authorized representative. ‘The Contractor ‘shall. : 


fur nish all instruments and personnel required. for the test... 


‘The. Government's ans ‘was: grounded: i in. P part on 1 the contract 


“$Pi1- UTILITIES: ici ae 
. No. utilities are available and the Gontiactor will ‘have to’ provide all: of his 
requir ements, and the: Government: shall: not be. held liable because of his s failure 


ns to. do so, - 


The Contacting” Officer's letter i August 6 6, 1963, states in 2 part 


It is.a greed that an ambiguity exists as to’ availability of electrical power ‘for 
use in raising and lowering the pipe. column prior to inundation of the installation. 
HM : : 

“The Govnuucit letter of ‘Angi 6, 1968, then: waives wthet test re- 

- quiring the contractor to raise and lower the pipe. column 50 feet, but. 

specifically. does not waive any: -other tests, guarantees or “warranties 

required by the contract.. Further, the letter goes on to state that the 


Government will furnish power at the weatherhead for tests when the 


Installation is complete -— when: the reservoir r has inundated the filter 
- beds... - oat eae me Sea ee 
— As indicated by the post: oe ing briefs Of Both: partis, the question ae 
of waiver of tests or warranties may be moot; at ‘this ‘time, since the — 
. water system was in operation and -was. working properly when the 
briefs were filed in September 1964: “ 
_.. In any event, the pumphouse and electrical: ones ‘hail not bon i. 
é completed on August 1, 1963, when the controversy arose. ‘The Board 
considers that the questions. raised by Claim No. II are moot at this - 


‘time for the reason that the administrative record on. appeal. i is: not. ae : 


complete. The relief requested may be unnecessary, for: the contract a 
guaranty: period of one: year may have. expired. ° as es 
Accordingly, the appeal 1 is dismissed without, pre} judice as sto Claim 
N o. TI. ‘ 
sa The appeal may be reinstated as a 5 Claim No. IZ upon. “written ele 
cation. showing due cause by. appellant to the Board within 80 days. 
-following the date of this decision.. Written notice of such application - 
witha copy thereof shall be furnished to Department Counsel, who will. 
‘have 30 days after Recep! of such notice for dees a brief i in opposition 


: thereto. 
| Claim No. HI 


- The work iad det ‘been - completed on Decen ner 6, 1963, ee the. 
contractor requested the. contracting officer to issue a ‘Stop: Order be: 
— cause of winter weather. The contracting officer denied. this request 

“Th letters dated. December 9 and. 10, 1963, for the stated reasons that 


oS a: Article 39, General Provisions, as # modified. by SP16. 
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| work éouild be continued « on backfill. operations, a al one lec.’ 


7 trical work and placing of filter sand, concrete work having been com- — ; 
-. pleted... The contracting officer also pointed out that it was necessary 


to complete the filter beds before they could be. inundated. by the reser- 
voir waters... The contractor appealed. from that. decision by. letter 7 
dated January c 1964. The contractor discontinued most of the work: 


- . on December 6, ‘1963, and performed no substantial, work thereafter. oN 

~ On December 13, 1963, according to the testimony of Mr. Child,. an | 
attempt: was made to. perform work. of welding, but it was: +00 cold to: > 
weld materials successfully. The last of the contractor’s equipment ee yo 
was moved away from the work Sites on December 17, 1968. Worle» Was fi 6 

~-yesumed about April 6, 1964. , ee 
Tn its notice of appeal the contractor called. attention to the’ fact oe 
that the water in the‘ reservoir was receding and predicted: ‘that it oe 

‘would continue to recede until warm weather; that the contractor ~ 


would be able to complete the filter beds before: being: hindered by 


.. high water. At the time of the hearing the beds had not beer inun-. = 
~~ dated. Additionally, the obtaining of filter sand that would meet. ° 


the specifications was a problem as. far as the contractor was con- | 


cerned. A number of samples of sand had been submitted but all. oo 


~~ had been. disapproved, including samples from: sources suggested’ by. ae 


the Government. The contractor. finally timed to the expedient of _ 


modifying the available sand by washing and screening to remove _ 


silt material so that it would meet.the specifications. This process a 


‘was not feasible in freezing weather or when there was too much rain. | 


for the sand to dry. It has not been. shown that the Government, was a 


a arbitrary or unreasonable i in its re) jections of the samples of sand. 


"The contract contains provisions for temporary: suspension of. = 


2 --work,* but: specifically. excludes (except to protect. the Government’s . 
interest) cases “where the Contractor, through his negligence, has 


permitted the work under the contract to extend beyond the ‘stipu- 


lated time for contract. completion, or where the work under: thes, 248 


contract is not. progressing. satisfactorily 1 in oor with the ise . 
proved operation and. progress schedule. eae S 
As previously indicated, the contract .was based | on. the premise 


me that. it was not practical to. work i in the winter season, and a’stispen- ~ orks 
sion order had. been issued November 17,.1962, for. hp winter: season ~» 


es previous to 19638-1964. Also. the evidence shows. that it, was cus- °- 

tomary in that a area, ‘to shut. own construction. work 3 in . the winter oe 

season. — ae 
- The Board he found: with respect to Claiin No. it that: the eappel- | 


_ lant’ was entitled to an extension. of time amounting to 88 days.. ‘This “. 
: has the effect, of extending the: required. completion, date from Sep- 


* Clause. 82 of the ‘General Provisions of. contract—“Temporary Suspension ‘of. Work.” 
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: tember 15, 1968 to Dasenbee 19, 1968, ee the result that eee 
was not: behind schedule on ‘Decainbar 6, 1963, the date of its request . 


for a stop order. Under the: Ron ditions: herembetons: described, we. 


find further that it cannot reasonably be said that the work under the 
contract, was not progressing satisfactorily. 

| _ Accordingly, the Board concludes that the contractor was. “entitled | 
to a. suspension order from: December 6, 1963 to 0 April 5, 1964, oth 
inclusive, amounting to 102 days.” goo Geos oe 


7 one lusion 


“The appeal is ned as to Claim: No: i to. the extent, that ; the 
eo pellant | 1S granted | a time extension of 88:days in addition: to: such 
other. time extensions as have been granted by the contracting officer. 
- The.appeal is dismissed as to Claim ae II. without Pee to its 
reinstatement 

. The appeal i is sesececd as to Claim No. TOL to the extant that a 
y suspension order is granted with respect to the period of December 6, | 
| i068, to ie 5, 1968, both inclusive, amounting to. 102 days. , 


6, Tronss: M. Dunstox, Deputy ( Chairman, 3 
| We CONCUR: | , : 
Dray F Ravantay, ‘Ohaitrman. 


~ Wantrae F. MoGaew, Me ember.. 


_ SCHERMERHORN OIL CORPORATION - 
‘KENWOOD. OIL COMPANY | 


“Ks0519- ee we Decided November 29, 1965 


ow and Gas. Leases: Applications: Drawings 


An interest which an oil and gas lease applicant: has in: fie offer of: acipthes 
= applicant for. the same ‘land. in: a. drawing. of simultaneously filed. noncom- 
, petitive lease offers which gives the first ‘applicant, in effect, AM. chances 
of success. in’ the. drawing is: inherently wifair whether ‘or not ‘there has 
“<peen collusion or intent to. deceive the: ‘Departiment, and the applicant’s 
- offer is properly disqualified fr om participation in the drawing. . : 


Oil are Gas Leases: Applications: Drawings o 


Where two offers for the same tract of land. are filed. ‘auring a simultaneous 
. filing period by’ ‘two corporations oue of which owns 29 percent of the stock 
_. of the other, the offer of the first corporation is properly ‘rejected because 
- by reason of its stockholding. its chances of. success at the drawing are en- 
-. hanced over those. of other offerors; the offer of the second. corporatioti is 
. also _properly rejected where it appears that officers of the first- corporation 
are also officers of the second corporation and as officers are authorized to 

... file ones and execute leases. for the. reshective corporations. 
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“APPEAL. FROM THE. BUREAU OF LAND MANAGEMENT oe 


7 | Bohermertora: Oil Corporation. and Kenwood ‘Oil Coinnany, ‘have 
. appealed, to. the Secretary of the Interior from a. decision. dated — 
“May 11,1964, whereby the Division of Appeals, Bureau of Land 


“Management, ‘affirmed. a decision of the Colorado land office rejecting 


their sinnalanenualy filed: noncompetitive oil and. gas lease offers, — 
Colorado 0115527 and. Colorado 0115528, respectively, filed pursuant 

- to section 17 of the Minera]. Leasing Act, as. amended, @ cag ( 82: 
(1960), 30 U.S.C. § 26 (1964).2 oe 

Both lease: offers, filed on: October. 28, 1963, Aesrbed. Ne same ~ - 


os 679. 27 acres of land’ in. sections 19 and 30, T. 5. N., R.:95. W.; and . . 


i sections 24 and 25,7. 5 N., R. 96 W., 6th P. M. ; Colorado; « The offers 
were not: included in. the es and. ‘were’ ‘rejected: for the: reason 


7. that. information submitted .to the land. office regarding corporate 
~ qualifications showed that 29 percent. of the stock of Kenwood Oil — 
Company is. owned by Schermerhorn Oil Corporation. and: that..to. . 


permit the, offers to participate with. other offers in a drawing to — 


establish. priority would be prejudicial to such other offers and con- ~~ 


trary. to. the Department’s policy that, each offeror should have an 


a ‘equal: opportunity with-every other offeror. of c8 
Tn affirming the rejection of the appellants? offers, the Diviaien OLS, 


‘Appeals: held that. the filing of the two offers presented an inherently. a | 


unfair situation even though no collusion between the. parties was) 


shown, that because of its holding in Kenwood, Schermerhorn’s oppor- 
tunity in the drawing would have been pilianeed and that, if Kenwood 
had been ‘successful ‘in the drawing, Schermerhorn would have been 
an indirect holder of the acreage in the lease and chargeable with its 
proportionate share of Kenwood’s accountable. acreage, citing . M cKay ~ 
W. Wahlenmaier, 996 F.2d 35° (D.C. Cir..1955). ? 
~ The appellants contend that Schermerhorn. does not have Souter ‘of 
Kenwood, that it does not have sufficient interest in the actions of the 
latter that the filing of oil and gas lease offers by the two companies 


. “would constitute multiple filings or would constitute a violation of the. ee 


Depar tment’s policy that. each offeror in a simultaneous filing should 


have an equal opportunity, and that Kenwood owns no stock or interest... 


.0f any. kind in Schermerhorn. They further contend. that the present ~ 


“case is-distinguishable from McKay v. Wahlenmaier, supra, in several = 


“important respects, thatthe decision appealed from has no precedent, 
‘and that to interpret the principles set forth in McKay v. Wahlenmaier 


“as. covering the present situation would be to-extend the policy of a 7 


5 oppor tunity. among ¢ applicants beyond reasonable. proportions. . 


'.shOn April’ .28, 1965, Richfield: Oi): ‘Corporation filed a: petition: to: intervene and file an’ > 
. amicus: curiae brief in’ support of the appeals of, the eppelanie: i 
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In its’ amicus brief, Richfield alleges that the Bingen S decision — - 
; would seriously 1 injure every corporation in which competing corpora- 
tions owned stock.? It contends that a corporation which owns, stock 


pi ‘competing corporations or which is partially owned by competing 


corporations, in order to avoid the possibility. of having a lease offer 
‘disqualified merely by the fact that such competitors filed simultaneous — 
offers forthe same land, would be required to (1) file a joint lease offer 


with the competitors or: (2) enter into an’ agreement with the com- . 


~ “petitors whereby -all but one of the companies would refrain from 
filing a simultaneous offer for the same lands. It is argued thatthe — 
~~ first alternative would be a practical impossibility and that the second ; 
‘would involve risk of violation of the. anti-trust, laws and laws eee 
restraint: of trade. | - 
In its decision, the Division of Wepa stated ‘that-4 in as cireum- 
- stances of this case the submission of the two offers “would appear to- 
‘be in-violation of regulation 43- CER 3128. 3. ae talics added. ) ‘That 
‘regulation provides‘in part that: ce 7 an 
(ay: When any person, association, corporation, or other entity. or business * 
enterprise files an offer to lease for inclusion i in a drawing, and an offer (or offers) 
to lease is. ‘filed for the. same lands. in the same drawing: by any person or-party - 
-acting for, on behalf of, or in collusion-with the other person, association, corpo- 
ration, entity. or business enterprise, under any agreement, scheme, or plan which ~ 
3 would give either, or both, a greater probability of successfully obtaining a lease, ° 
POE interest therein, in any public Sine ele peta to § 3123. 9, all offers 
filed by ‘either party “will be rejected. * : : 
In this case, as has been noted, the ‘Saran: did not find that there 
| ‘was collusion betweein the appellants or that the appellants had entered 
into any kind of agreement or plan for giving either or both a. greater 
“probability of success in the drawing, but it held that the ownership by: 
. Schermerhorn of 29 percent, of the stock of. Kenwood created an in-~ 
‘herently unfair situation. This conclusion was based. essentially upon ri 
~ the Bureau’s interpretation of McKay v. Wahlenmaier,. supras — 
S In. that case the court held an oil and gas lease issued to the _presi- | 
dent of a corporation in his individual capacity to be invalid. where- 
“a drawing. of simultaneously: filed offers had included, in addition 
to the corporation president’s offer, offers for the same land, filed by 
: the vice president, of the. corporation in his individual capacity and 
oby: the corporation.. “In. that instance the president was the owner "of 
= 2.As. of. “March “2; 1965, *p cctndliten to Richfield’s. brief, ‘Cities: Gervics Gouinans ‘owned 
29.87 percent, and Sinclair Delaware Corporation, a wholly owned Subsidiary: of. Sinclair 
. “Oil'Company, owned 29.05 percent of the stock of the Richfield Oil Corporatton.’ Richfield 
- owns. no stock in either. of the other two: ‘companies, . Under the Bureau’s ruling, Richfield: 


would be disqualified in any simultaneous filing by the filing: of an offer'for a lease of the 
same land’ by either of the other companies, although it would have no- control over their : 


oo fling and would, in fact, be in-direct competition with them for.the lease. | 


‘.- .8'Phe land ‘office decision also. cited Hugene J.. Bernardini et at.;-62 LD: 231 (1955). o 
That decision was not mentioned, however; by the: Division of Appeals. and is peau. 
distinguishable upon. its facts from the present case. F BS 
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| 23. 7 percent of the capital stock of the corporation, and'the vice presi- 


dent was the owner of 19.3 percent of the capital stock. In holding 
_ that the three offers were disqualified, the court found that (1). the 
corporation president should have:been disqualified asa lease offeror 
because of his failure to disclose his-indirect interest in his corpora-. 
tion’s federal oil and gas leases as required by departmental regula- 
tion; (2) the Secretary of the Interior had found that because of © 
the corporate and two individual filings - the individuals had,.in effect; 

114 chances and 114 chances, respectively, to acquire the lease, and in 
combination with the corporation they had three chances against the 
single chance of the ordinary ‘applicant; .and (3): the president. of" 


the corporation was in’a fiduciary relationship with the corporation - - 


and must be found to have violated a. duty to the corporation:or to. 
have made his individual offer in: behalf of the corporation. ‘The 
court concluded that, as a matter of equity, he should: have been found | 
to have applied in behalf of the corporation. 

~The court did not state specifically whether each of the iheas pases 


which it found for holding the lease offers unacceptable would, ‘by i 


itself, have been sufficient cause for disqualifying the offers. How- © 
ever, a reading of -the court’s separate discussion of each: ground .. 
' strongly indicates that any one would have been sufficient. In the 
Instant case neither the first nor the third factor found in. McK ay 

v..Wahlenmaier 1s: present. -The second.factor 1s present with some 


4 - -yariation.” In McK ay v. Wahlenmaier neither of the two individual | 
offerors had an interest’ in the offer: of the other, but their interests 
_. were so: entangled with those of the corporation that’ no‘ separate 


interests. could be identified. In the present case, Schermerhorn 
would have an interest in a lease issued to Kenwood, but it does not 
appear that Kenwood ‘would have. any: interest at all ina lease issued 
to Schermerhorn. Thus, there is a substantial factual: difference: be- 
tween the two cases so o fara as the second: jure of disqualification 4 is.» 
concerned. 

“Tn addition, in U@ Ki ay Vv: AW ahisnnaiss the. court sustained the find. o 


ing of the district court that the: three lease ‘offers in question: were 


not. filed in good. faith and were collusive, which, it stated, “was 
equivalent to. saying they were filed: pursuant to a: scheme to deceive 
the Department.”.. (P. 46.) The. court, referred to the discussion | 
in the Department’s decision of the cases of Clifton Carpenter, A- 
22856 ‘(January 29, 1941), and Hdward A. Kelly, A-22856:(Au- — 
. gust 26, 1941), in which the Department. held that the circumstances _ 
_ of those cases and the busiziess relationship of 12 of 14 lease offerors 
were such that: it could.be found that the applications ° were not made 
in: good faith for the:sole benefit of the individual applicants: and. 
that the filings were made‘at the behest: of and for. the benefit..of one 


- of the applicants or: his firm Serie the affidavits of all of the xen ae 
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eants that aah had filed in ae: own behalf: and had no agreement: or 
understanding with any other. applicant respecting the disposition or . 


handling of the lease, if issued.. However, despite citing C arpenter and. ce 


K ely, 1 in which collusion was found, the Department made no find- 
ing in Wahlenmaier that there was: collusion, . The Department found 
that there was‘suflicient inherent unfairness in the three filings in- _ 
~ volved.to have warranted. rejection of the offers before a lease was > 
issued.’ Année L. Hill. et al. ve EB. A. Culbertson, ALPEN An BOURy 
“(August 18,1951). : 
As already noted, tis Buren led: on. Mu cK ay.v. Wallenanion e | 
~ reject Kenwood’s and Schermerhorn’ s offers even though it found there © 
was No collusion i in the filing of the: offers. We think that the reliance 
“was proper. Although the court did find. collusion in Wahlenmaier, 
there is nothing in its opinion to: suggest: that, if it had found there was. 


‘no.collusion, it would have held there was.no inherent unfairness in the 


offers that were filed. .On the contrary; the-court’s ‘opinion indicates _ 
its agreement with the ‘Department that it was inherently unfair that — 


| ~ the two individual. offerors had. chances of 4 and Vy respectively, 7 


_ inthe drawing. 


In the. present ¢ case, Sehiarmarhorn's S artecest, in ‘Kenwood gave it, Im? = 4 


effect, more than 114 chavices of success in the drawing of lease offers. 


~ 'This.is contrary to the: Department’s policy, whether or not collusion _ 


was Involved. ‘Thus, Schermerhorn’s lease offer was properly rejected, 
- Does the rejection of Schermerhorn’s offer, however, require.the re- - 


ce jection of ‘Kenwood’s? The arguments presented to support the.con- — | 


clusion that it ought not to are based upon the asstimption that Ken- 
~ wood and Schermerhorn are distinct entities connected solely by the . 
fact that Schermerhorn.owns 29 percent of Keéenwood’s stock. an 
_ Although, the Bureau did not, find that the appellants’ 1ease offers 7 
3 were collusively filed, there is little in the record to suggest the exist- 
_ ence of such independence of management as. is professed in the 
_ present appeals.. An examination of the files containing the documents 
. submitted by the appellants to qualify themselves to hold oil and gas 
leases reveals that the principal offices in. both are held by the same 
persons, although’ not in the same capacity. The. following chart sets 
out ae extent. 0: which the appellants share officers : a 


. ae “Kenwood se . Schernierhorn yee 

H. Al ‘Shormigin 00202 President © Vie President and Director . 
H. J..Sherman_: See “Vice President >. Nice President: and | Director 
G. J, Winton. e222: . Vice President. - ope 
EJ. Schermerhorn_. eee View. President © President and Bisa 

Tt ee ae and Treasurer, ; - 
J : 0. Camahen = Secretary, : : Treasurer and Assistant Secre- al 
4. J Hrgrovee nn eee Assistant Seore: isonet on i 


on tary. : 
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~ Burthermore, appellants share the same street pies and ‘Boat office 


; : box. The offers of both appellants were filed in the land office on the 
- same date and were assigned: sliccessive: serial: numbers by: the’ land ee 


~ Office. The offers are identical in all respects. except for the names of 


es  the offerors and the signatures that. appear on them." The first year’s 


rental was ‘remitted by both. appellants i in. the form of cashier’s checks: 


~ drawn on the same bank. on the same date. Both appellants. are repre- — 

_ sented by the same attorney, and, throughout the ‘proceedings | before » 
the Department, almost identical briefs have been simultaneously filed 
in behalf of both appellants. In short, these simultaneous Slings havé ee 
— been simultaneous i in practically ¢ every Tespect.* ae 


‘Ina letter dated June 21, 1965, to appellants’ attorney; this iofee | 
adverted to these interrelationships and shared facilities‘ and offered 


appellaiits : an: opportunity t to subinit any material which would dernon- = cake 


‘strate that they conduct their business operations sO independently. of 
each other that they should be: allowed to take. part ina ‘drawing: in 


which applicant is limited to one chance. ‘The appellants have re } S se 


. sented nothing for our consideration. . ie 


In its statement of reasons ‘Kenwood says that its éorstrolling'< owner- eee 


+ ship lies with persons who do not have stock or other. ownership. in. ee 


; Schermerhorn, without, however, identifying those who do control it: e 
Kenwood has reported that only one stockholder, Schermerhorn, owns 


more than 10 percent of its stock. While the 29 percent that Schermer- 


~ horn owns is not a majority interest, it certainly is a substantial one... 
 Inan ownership. pattern where no one else owns as. much as 10.percent.- 
" It is generally true that maj jority stockholders have the power tocon-. 
trol the affairs of a corporation. However, the power is not. exercised” 


. ‘on’ a day by day basis whereas the authority of corporate. officers is. 


Therefore, the. authority of the officers may be of more significance i in. Pees 
a given situation than the residual power of the stockholders. The — 
~ corporate qualification : files of Schermerhorn and. Kenwood (Colorado me 


-- 0123183 and 0125228, respectively) contain’ instruments ‘filed by them 
on May. 3 and 6, 1963; -which state identically that the officers’ author-. 
ized to act.on. ‘behalf ‘at the. corporation: in: the. execution of offers to. 

~ lease and-oil and. gas leases are the president, any: vice. president, the 
secretary or any assistant secretary, and the treasurer or any. assistant 


. . treasurer. As indicated above all the officers of Schermerhorn having : 


| authority to execute offers and. leases are also officers of Kenwood 


_. having the same: authority. Thus, the officers of Schermerhorn,; having 


~~ filed an-offer for that company, could ‘file as ‘officers of Kenwood. an 7 


offer ‘for that company. on.the same land, ‘thus. nee Schermer- ar 
3 ‘horn’s chances at the drawing. ue day Gera 


ee 3 “4 ‘The ‘Talsa, Oidnhonta: telephone directory ‘of October’ 1804, Usted ‘the same e telephone eaes 3 
- number for’ both: ppEH eure: : ; ; 
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This being the case, we believe that in the case of such filmes by both — 
corporations for the same land both offers must, be rejected because 
of. the. unfair. advantage accruing to Schermerhorn. We need not 
examine into the actual intent. with which. Kenwood’s offer was filed. 
The fact that it was filed by officers who also had-authority to file for — 
Schermerhorn and the fact that the Kenwood filing enhanced Scher- 

| merhorn’ s chances at the drawing are sufficient. to justify rej jection of 


| both offers. 


With this disposition of the case, , it is s unnecessary to jean the ques- 
tion raised by Richfield. This question concerns filings by a Kenwood 
and a ‘Schermerhorn where there are no common officers empowered. | 
to file for both companies and there is only substantial stock owner- 
ship by the Schermerhorn in the Kenwood. Of.course, the Schermer- 
horn filing would be bad just as the Schermerhorn filing in this case 
is bad, because by reason of the stock ownership alone it gains an un- 
fair advantage over other offerors.. Whether the Kenwood filing 
would be i Improper is the question which need. not be decided at this 
time. ©. 

- Therefore, pursuant to the authority. delegated te the Solicitor by 
“the Secretary of the Interior (210 DM 2 2A (4) (a); 24 FR. 1948), the 

decision appealed 4 from 1 1s. affirmed. 
. | Epwanp Wissen 
» Deputy: Solicitor 
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Contracts: Construction, and Operation: Changes and Betas contmets: 
Lie tie and. Remedies: Equitable Adjustment—Contracts: Formation 
. and Validity; Implied and Constructive Contracts 


“Dader: a..contract for the. ‘construction. of dikes, requiring the use oe ake. 
_ vial excavated from borrow areas, where a substantial portion of a borrow 
“s = area containing suitable material ; as staked by. the Government ig withdrawn 
‘ from use by Government instructions so that the contractor’s ‘borrow opera- 
tions’ are confined’ toa: previously éxca vated’ borrow: ‘pit: that ‘became ‘filled 
with: water, and was more difficult to: excavate; such instructions constitute 

er) constructive. change: for. which. the contractor: is: entitled. to an equitable 


"adjustment, ete ee (ete Sittings 

Contracts: Cingtvuction aa “Operation: ‘Changes: ‘ant: ‘Extras Contracts’ 7 
- Dixpates and: Remedies: Equitable Adjustment—Contracts: Formation: 

oo aly and Validity: Implied: and. Constructive Contxeote—Cuntacts; Con- 
pre and | Operation: Intent of Parties... is 


_. Where the intent, of the parties, clearly inferable from contract’ provisions, 
is that the contractor’ § reasonable requests for access. roads will. be ‘granted ae 
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ee subject to restoration: ofthe natural landscape ‘and repair of. Graace: thereté, a 
at the contractor’s expense, the erroneous interpretation of the contract by 
“othe contracting. officer’s representative,: to .the effect that the. contractor’ S 
. request for more than one access: Toad: should be denied because of. probable: 
Be damage to the natural landscape, constitutes a: constructive eae for 2 
oo which: the contractor. is entitled. to an equitable adjustment. 


“BOARD OF. CONTRACT: APPEALS | 


‘This timely apbeal' is concerned with claims: for additional compen- = 

. sation. in ‘the amount of $66, 87 5. 86 ‘for increased. costs of performance 
allegedly caused. by. actions of the: Government i in revising the area — 

of a borrow pit and i in refusing to permit. the contractor- appellant to. 


use more then one haul road in and out of the borrow pit. The con-' 


. tractor. also. claims that additional. extensions of time should. have | 
‘been allowed. by: the’ contracting - officer ‘because of the delays that ‘ 

resulted from the aforesaid actions ‘of the Government. . = 
| ~The contract was awarded August 23, 1963, in the total estimated < 
amount, ‘of. $28, 230, The. provisions of the contract: ‘included Stand- 


S ard. Form 23-A (April 1961, edition). “The work required was the | 


a construction. of: two extensive dikes of sand material, aT 00. feet- and. : 


~ $700.feet in length, a short distance inland from the seashore at Cape. 


7 Hatteras, to be completed within 60 days from receipt of notice to 


~ proceed. The contractor bid $4. 70 per lineal ‘foot for the 27 00. feet of 
-_ Unit.No. 1, and $4.20. per lineal foot for 3700 feet of Unit No. 2. The 


notice, to proceed was received by the contractor on. ‘August: 30, 1963, _ 


~ go that. October 29,1963 was: the. date. required for completion. As os 


7 ; extended. because: of weather conditions the final completion date be- : | 


came November 21, 1968, but the contract. was not. finally completed 

. and accepted until. ‘December 16, 1963. - Liquidated damages. of $150 
. per day for each day of delay. were: ‘stipulated i in the contract. - 
: The Board. conducted, a hearing. ‘upon. the appeal. during the’ week 


beginning ‘September 15, 1964, at. Cape Hatteras, North - Carolina, Bre sa See 
- which time the hearing: official visited the sites of the work i in cornpany. ee 


» with officials and counsel of the respective parties. 


ees 1963 and two of its representatives visited the sites of the work on ot 


Saturday, August 17, 1968. The bid opening * was the following Mon: 
day, August 19, 1963. “At the time ofthe pre-bid site ‘inspection by. the — 


to contractor, ihe: two. borrow pits, from which the contractor. was ‘to te 

obtain. the. material for the ‘dikes, had not been staked.’ ‘Only general pees 
; locations. and outlines ‘of the borrow pits were ‘shown on the plans. ‘Th Ba a 

particular, the borrow pitt to be used for the dike identified as Unit. No. 


I: ne. borrow ‘pit 1 will be: referred to as Pit No. 1) ‘was indicated as 
being “ ‘approx. 700’'x 400.” The location of this borrow pit was not 
fixed on the. plan with pial to its distance from any omer located z= 
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: point. There. was.a. ‘partially extovated & area. at the approximate ie | 
tion of the proposed borrow pit, and the contractor was informed,that 


| _the excavated area had been used previously as a source.of borrow by 


mae “another. contractor. Phas excavated area, Was not identified as such 0 on 
‘the plans. © : 7 | 
—. Mr. Clayton Best, the ‘contractor’ S ve President: and "Gatien So se 
Superintendent, and: Mr. Charles C.. Henry, dr., who later supervised 
the contract work for the contractor, were the contractor’ s represent-- * 


atives who visited the sites: before. bidding. - ‘There was no informa-. 


. tion: given, by Government: representatives to them. ‘during. their. stay. Sands 


“7 concerning whether the contractor would be required to secure borrow. 


. material for Unit. No. 1 from the area already excavated. The ex- 
cavated pit. had little « or no water in it at that time and vegetation. was: os 


a --gtowing in the lower portions of the pit. Mr. Best and Mr. Henry ee 


had proceeded. directly . to the area of Pit No.1 before: contacting 
Park officials,. After leaving Pit No. L they met with Mr. Charles Bas- - 


: night, Maintenance Foreman for the: National. Park: Service, and with ; 7 


a Mr. McGinnis and a Mr. Matteo, both of the. National Park Service. 


“As a. result’ of. their conversation. with. Park ‘personnel, ‘Mr. Best eats 


: ‘and Mr. ‘Henry | learned that, a. previous contractor, one ‘Williams, had 


* - performed a similar contr ‘act using. rubber- tired scrapers for obtaining _ 


_ borrow.from a pit-not. very far from Pit No. 1 of the instant contract; _ : 
that. the Park. Service estimate, of the total quantity. of borrow re- 


cubic wands for éach Ga "wollowine the visit. to. the site. Mr. Best and “a as 


- Mr. Henry reported their. findings. to.Mr. Donald W. ‘Sneedon,, Presi- ee 
te dent, and principal. stockholder of Lincoln: Construction Company and. » 


recommended that Lincoln’s bid should be based on tise. of self- loading a 


rubber-tired scrapers. for obtaining | borrow from. Pit No. Lina ciretlar : 
operation, directly to the dike and return.’ “Pit No.2 was on the. marshy j 
shore. ‘of. Manteo. ‘Sound and the. material: at: that. location - was wet; 


se hence,. it -was planned to use a, dragline | to cast the wet, material. on. solid. 


~ Jand where it could dry,. then the. dried. material was to be. loaded. a - 


“ = with. scrapers and carried to the dike known as Unit No. 2. 
“Immediately, following the preconstruction. conference: on: Mtigust : 


= : . 98, 1963, the contractor’s forces proceeded to the location of Pit No.1. . : 
- where Park Service: employees, headed. by Mr.. Edward Nash, the: 2. 


od Project, Supervisor and. contracting officer’s S representative, ‘were stak- 
~ ing the perimeter of the borrow. area. As staked, the borrow: area =. 
was: bounded roughly. on 3. ‘sides by: the: perimeter. Of. the borrow pit. 


2 ee that had previously. been partially. excavated. On the. fourth’ ‘side, Be 
however, there was. an- untouched piece of land. extending to the west, 


2 that. appeared. to: be: a good s source of ‘borrow, bein, somewhat ‘higher in m 
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| See than’ the land on n other sides of the excavated’ Section. ‘This 


better section. constituted about" one- third of ‘the: total. borrow area. ee 


: that was staked. ones 
The contractor’s forces coiniitetead work: By: haa a scraper pro- 
ceed around the perimeter of the untouched. borrow section to'define 


the edges of that area. -In doing so the seraper cut a two-inch plastic 


water line that: crossed. the. untouched borrow. area near the excavated | : 
| section, just. below the surface of the ground. The. water’ line was 
not in use and’ was not ¢onnected to- a source of water. ‘The water. 


_- Tine was not shown on the plaris and its presence was not known to.the 


-contractor’s personnel nor to any of the Park. Service employees whose © 


aes duties were related: to the instant contract. Although the water line ee 
had apparently been abandoned and could have beeri bridged. or re: 
moved and relocated outside of the borrow area without difficulty, theese? 


» contractor,’ in spite of: protests: and requests. for additional : borrow - 
area, was directed to stop: operations: in the wntouched: borrow area. 


-- The stakes were changed. so as to confine the borrow operations to that a 
-section that had already. been: dug by a. predecessor. contractor, ‘to- 


pee gether with a narrow. strip about 20’ or 80’ by 200’ onthe edge opposite 
the area that had beén: taken. away.. This. added. strip..was lower 

- in elevation than the 116 acte-area of. ‘which. the contractor: nag been aa 
. deprived and did not compensate 1 for the loss of that area. oe oe 

~ At about: ‘this time the contractor requested permission to. use : tive = 

. temporary haul roads. in and out of the pit so that its scrapers could : 

- use a continuous circular method. of transportation, in-one direction... 


2 Rig’ would result’ in an efficient operation whereby the scrapers eould — 
pick up a load. of borrow, leave ‘the: pit: by the exit road, distribute eo 


the material’ along the dike. and return to the botrow pit By: means of — 


: a separate entrance a few. hundred. feet from the exit; where the: op- 


eration would be. repeated. “This is the. usual. practice of the grading 


OF, excavating industry. » - Permission to, use more, than one ‘temporary 


haul road. was refused by the Government. because of the damage 


that would be caused. to the landscape features of the Park and the 5 
possibility. that’ where vegetation and ground cover was. destroyed, etn 
~~ the. underlying sand. would be shifted and blown away. ‘The contract — 


ea provisions * concerning. such: yoatters. require the. contractor to “pro- < 
vide and maintain all. temporary roadways which may be authorized. ee 


~ and further that “the contractor ‘shall restore at his. expense any - he 
Soe damage to any property, including ground cover, and, other vegetation, 


andthe Contractor shall. save, and. hold the United States free from. 

all claims for damages or. injury. to all. ‘persons or ‘property caused . 
by the. Contractor, his agents, employees, workmen, and ‘subcontractors 
in the execution of this contract.” es | | = 


‘1 Clause: 33—Operation and Restoration, of eee 
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Et appears from.the Peatineny: that the contractor requested author- | 
- iaation, for the.use. of a.second: road: on numerous occasions and em- 
phasized to Mr. Nash the essential need of such road for efficient 
operations..: The contractor also pointed. out.that any. damage to the 
surroundings. would be. repaired. and the. landscape restored,. but, the 
Government continued to refuse authorization for a second haul road 
until the time. required for. completion. of the: contract. had expired. 
This was. corroborated, by. the testimony of Mr. Nash, the Project 
Supervisor and Contracting. Officer’ Ss representative, as follows: oui 


Qe Now, - was aty. request made to you*to: ‘open. “up a new access: road at 
Position:..“D”. on: that. diagram, on Exhibit 14?. . : 
Mr, STaTon : “What was. that figure? woe. 
- Mr. Congest : <p? oe . 

The WITNEss : I see, ey), yes. 

“Q. And who made a tequest to open that? | to oe 
~ Ai I-don't recall ‘exactly who made it.but:it may. nave been: Mr. Henke or 
Mr. :Ipock [the contractor’s first -  euberintendent, on the proiseld: or: Mr.. Sneaden 7 
[sic] but it.was made... _ ons ae ; 
 Q. And it was made verbally to you or by writing? 
A. It was made verbally. ° 
'Q. And did-you grant permission or refuse permission? a 
- AT refused permission. i - 

Q: And what reason did ‘You: have. to refuse permission for. ‘Stein: to open. a. 


new road in there? . . 
_ A. Well, I felt. that—in fact, I did not think it. was. needed : “that at was 
necessary, really, and I felt opening up this road: was not so ‘far up. ‘to this old 
road here,.the distance out to where the dike was, was quite a stretch ; I guess; 
overall, maybe from here to-here, about 800 feet ; I-felt.it would provide a scar 
which: I felt was unnecessary and therefore, I confined it—I denied. the ‘request. 
It was purely, a matter of, you: might. Say,. appearance—park appearance ; park . 
policy, because. we e dont like to. add any more roads than we have to. 


ake ae is o* ae ede ® 7 ao *. ; ae oe Oo * * 


aoe You don’t know. who. asked. you for the access, road put it could have been 


Mr. Hipock [sie] or ‘Mr. Henry? ; 
A. Probably ‘all three did because there were ° ‘several | requests, ‘as Mr. 


: Sneaden’ Tsie] ‘testified; for-this road. 
| After about a week of operation in ‘the skivilaly excavated bone 
pit, “water began. to rise in the lower portions, due apparently to the 
; excavating’ operations, | rain, surface drainage and the’ water table. 
‘The contractor continued to use scrapers, with the help of pumps to 
control the water, ‘until about September 28, 1963, when’ the water 
Tose to a point, beyond feasibility, for. the continued use. of ‘scrapers. 
‘From that point on, the contractor used draglines i in the borrow pit. _ 
. However, the contractor * was. not. permitted to operate its draglines 
in the manner employed ; at’ ‘Borrow Pit No. 2 where the wet material 
was ‘cast up on solid ground adjacenit to the borrow pit. At Pit No.1 
permission was & refused me the Government ¢ concerning the contractor's 
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request Gor use 68 a 20" or 30 strip of. land at the edge of the pit ‘where 
wet material could be cast for drying and. eventual loading « on enor, | 
At this point the pit had been excavated to a.depth of 3’ or 4’. - 
As an expedient, the contractor was obliged to excavate material. 
| from beneath the: surface of the water and pile it up in the water until 
the material was above the water level. More material was then piled 
on this. temporary embankment for draining and. drying. The em- 
bankment then served as a temporary. road whereby. scrapers. could 
come out and. load the material that, had. drained.. Only . one scraper 
could use the embankment at one time, since it. was necessary. for it to. | 


turn around when it was loaded, because only ' one haul road was' 'per- ee 


mitted for entrance and exit. During t this period, other scrapers were - 
idle at the. entrance, awaiting their, turns.. This method of operation 
owas a slow process for another reason. The dragline took up so much 


water with the material. from the bottom of the pit that much:of the. - ‘7 


material was washed -out of the bucket with the water that drained 
out as it was hoisted out. of the Pit. (A eo ar difficulty, was en- | 
countered at Pit No.2.) | 
. When it became impracticable for the aieiiine to teach ‘material 
. to be. excavated. from ‘the. first, embankment, the. embankment was 
. picked up by: the. dragline and moved out a few feet where it was 
constructed all over again, and the ‘rest of the» process was repeated. 
By: this. means, the borrow pit. was excavated to a depth of about 8 to . 
10 feet in-some places. At the end of the project, the final embank-. 
ments, so constructed and used, were left. in place except for being» 
~ cut down or “erased” below the water surface, on instructions of the 
Park. Service, to. avoid an unsightly appearance. 


_ About. the time. the. contract, performance time had apie on Cen 


tober. 29, 1963, when. it was-no. longer feasible to excavate from the 
original pit, the contractor, after numerous requests. for more suitable: 
borrow areas; was allowed to excavate an-area ‘adjacent to the north- 
east.edge. of the pit. However, it was still necessary to use the drag- 
line method. just described. “Although an additional haul road. was 
granted at: this time.to enable material to be moved out of. the new. pit, 


- because the first road used did not provide access to the new borrow 
~. area, the new road did not provide any advantage i in terms of cycling 


- operations. It could have been -used in cycling operations iit had | 
‘been furnished at the outset of performance. The new ‘road was only. 
a few hundred feet north of the first road, and ‘both: roads were some 


distance from éither end of the dike, ‘hich’ was about 2 5100 feet in — be 


length. ‘Since both roads were approximately opposite the central one- - 
~ third portion of the dike, it was still necessary (as it had been in the use 
of the first road) to -provesd: several hundred feet to thé north end of 
the dike, then come back along the full length of the dike to distribute _ 
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7! athe aserial and return Seah the ‘south end of the dike to the same eo - 


- road that provided exit from the borrow aréa. 


~~ “The point that had ‘been. requested. by the contractor oe use ‘as. a 
haul road was at the extreme southerly end of the previously excavated 

~ “borrow pit. This point was nearly opposite the south end of. the dike, - 

_and the granting of a haul road at this location would have. permitted - 

- the contractor to make a continuous loading sweep through the entire. 


original borrow area, ‘exiting. to the north at the only road that was oo 


~ authorized during the first 2 monthis of the contract. 
_By the time the second haul road. was authorized, no such jong's ike : 


was possible because the original borrow: area, Was er hausted. 


In performing the work the contractor’ had anticipated using 2 | 


-~ pubber-tired scrapers, | y) bulldozers and dragline with 2 operators for . 
94-hour operation, as stated in a letter dated August 25, 1963, to the. ~ 
Park Service. - ‘During the peak of the’ performance, for’ about a, 
. weeks the contractor was using 3 draglines with 2 operators for each 


on a 24-hour operation, 5 scrapers: and 3 bulldozers. Normal work 
was performed on a 12- hour- day basis including Setutdays: and 
Sundays. : . 
_.. On a number of occasions. in i September and October the contactor 

réquesied orally that certain days’ be omitted from the’ computation 
of contract time because of excessive amounts of water that prevented 
the use of. serapers. Finally,” on. ‘October ‘18, 1963, ‘the contractor’s 


e ‘superintendent, Mr. Best, personally piesented: a letter to the: “Acting ae 


Park. Superintendent. and Contracting Officer, Mr. RB K Rundell. : 
The body of the letter 1 is as follows: Cane : 


“Gentlemen: =) one 
We bid- the: above project based 0 on the foliowing conditions: 


“9. Unit qi [i to east borrow: material 3 in’ a: ‘stock pile 8 and Jater. hail to. dune : 


fill with self loading. scrapers. : ! 
.. Due-to.an: excessive amount: of: water, he material in both pits: “has. to be oe 


with dragline and later re-loaded and. hauled with scraper. es 
-We-are requesting a. fifteen day. extension on time to ‘complete, this contract 


and trist that you will grant us this request. = 
Mr. Rundell. refused to accept the ister saying ‘that: it, was not. 

worded as he would like at, and he instructed Mr. Best to rewrite the | 

oe letter i in substance : as s it later was rewritten. and mailed to Mr. Rundell, sah 


“AS follows: 


“Due. to severe hurricane coriditions, , extremely agh tidied ‘pad abnormal rain- - 


ie : fall, we request. an eighteen day extention tsic] of. time. to. omnes the above 


- reference contract. 


~ Change Order No. 2, dated October 29, 1963, extended tie contrace ; = 


time. Dye 18 days, referring, to > general storm conditions in the area, 
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eons dising the periods of October oth through Onichies 16th and October - 


ace 19th to October 29th, establishing a Dew completion: date.of November - 


16, 1963... The Change oe also granted t ash additional borrow area — 


s -aesoribed above. - 


- Change: Order No. ‘T: dated September. 2p, 1963, ‘had periniited the a 


~. eontractor at its choice to take borrow fed an area.on the beach, ‘bat. 
~~ this proved to be too far away: to be. feasible and'the sand. toald not. 
_. be moved with a rubber-tired: scraper. . -Apparently,. the Government. | 
a “recognized the making of verbal cee ae for the use: of access ee 


; mere for Change: Order No. al states i: 


: The contractor “will. ‘also. move his equines only” over:  thod. access ‘routes: | 
either ‘staked before borrowing Operations. begin or verbally: agreed 1 to.as eines ne 
of access to dune fill placement... ase a eee ice 


After the i issuance and apbaptative. of Change Order Ne. 25 the con-. 


a tractor, through its: ‘superintendent, Mr. Best, made. further verbal - ee. 
_ requests for time extensions because. of the. difficulties encountered i in ees 
performance :of the work, and the Government issued a Stop: Order 


~ “on November: 99, 19 63, effective as:of the close of business: November 28, 


: en 1963 through December 3y 1963, so:that. the: new final. completion. ‘date’ 
oo “bécarie November: St, “1963. “No: further extensions were granted, and _ 
ee according™ to Mr. Best’s: testimony, when he asked. Mr. Nash and Mr. 


es “Rundell concerning: further extensions of time he was oe that it would 
; 3 hot be'considered, that’ no furthér time could be-granted. - are 
The dike identifiéd as Unit No. 1,:where most of the difficulties » aTOSe, » 


“was ‘eompleted: on November:9, 1963: (in part, at least’at.theexpense 


_- of Unit No: 2;-which was ‘finislied on’ December 16, 1963). [Twoofthe _ 
dt ngs 9 were. used i in Pit a 0. A, while « ‘one’ o-drmgline' ‘was used in, Pit ana 


Pirie. Ea tensions. 





e he: ‘punaeel problem’ an taking horrow ‘froin Pit No 6. o. ‘was sthe- | 
ee high water that came fromthe Sound into. the low marshy aréa.of the 


prt: when high tides. and’ storms” in ‘the ocean piled up water in the _ 
Sound: . The Government allowed a total of 23 days for this type « of 


delay, and the Board considers this. allowance tobe reasonable i in view 


of the fact that several. days of bad, weather including hurricanes and 
og high: water: should be anticipated: during September. and October in 
the ‘area .of Cape Hatteras. Apart from the ‘weather, however, wo” 

_ » also. find that the: difficulties: encountered and the: necessity ‘for using © 

af “most. of. the contractor’s resources in Pit No. 1 had the éffect.of pro- - 


longing. to some extent. the excavation of Pit N 0: De and: the construc 


a ES tion of Dike Unit No:2. oS es 
cee a - For reasons that will te eas more fully feath the Baard & con=- 
Soe i: cludes that the difficulties oe ae the contractor in Pit No, q.. 
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and Unit No. 1 were Seige by actions of the Government. Because ~ 
of those actions, itis. the-opinion of the Board that the contractor Is 
- entitled: to’.an. extension of. time for performance of. the contract. 
_ - amounting to'10'days. Further, the Board finds that the contractor 
_. was delayed for 2 days in the completion of Unit No. 2 by the Govern-. 
- ment’s requirement that the contractor leave in ‘place the excavated. 
material that had ‘been placed in building up'the level of the haul road, | 
instead of permitting such material to be:removed and used: for the 
final’ stage. of constructing Unit No. 2... These findings establish..a . 
revised date of December 8, 1963, for required-completion of the.con- — 
tract. The remainder of the time required for completion: we find to — 
have been the result of weather conditions that were foreseeable within: 
the meaning of paragraph: (d) (1) of Standard Clause No. 5, entitled | 
“Termination for Default—Damages for Delay—Time Extensions.” 


Accordingly, the appeal is denied. as.to the remainder of the claim of 


= Neri ay from December, 1963. to December 16, 1968, tere 
ney Change of Borrow Area ae bey he 


Tt 1s ae opinion of the Board. that the: actions’ of i Govertutiont? : 


on August 28, 1963, in changing. the outlines‘of the borrow area, so as. os | 


to restrict the contractor: to: the area that had been, excavated previ- 


ously, constituted a constructive change,? that should have been oer net 


7 by awritten changé order?” - . 
“The Board considers” that: the. parties could: not. b ponsbngly. have a 


‘contemplated that the contractor’s borrow operations:as. to Pit.No.1 
would be confined to the area: that’ had been: previously. excavated. — 
There was available, adjacent'to the excavated pit, an ample expanse’ 
_of material that-was better. for the. intended purpose... As it turned. 
out, it eventually became necessary to make a part of that'area avail- 

| able to the contractor: on ‘October: 29,:1963. Hence, it was a logical 
. assumption, at the time of bidding, that a. reasonable quantity of good — 

‘borrow material would be made available, i in addition to the “left- over” : 
material that remained i in the old borrow pit.. ae 
“Where. such a _constructive change. delays’ ‘the contractor’ 3 per- re 


L formanos and i increases his costs, it entitles the contractor to an équi-- — 


table’ adjustment. of time yequired for performance of the. contract 


and of the contract; price, pursuant to the Changes clause. > The equi- ae 


; table adjustment, of time for performance has been covered i in our dis: 


2 Henly ‘Construction: Company; IBCA-185: ‘(February 23, 1960), 6T LD. 44, . 61-2 BCA oo 
: par.. 8289, 2. Gov. Contr. 198 (Change in staking and method of construction). 

8 United Baploration Corp:, IBCA—427-2-64 (October 7, 1965), -65-2- BCA’ par: 129%. 
- 4 Blanchard. Construction: Co. ASBCA: No. 7223 - August. 29; N02) 55 1962. BCA. er 
8489 (Contract wrongfully terminated for default). : 
- 8 Henly Construction. peated ennic a eta Ty 2961), 68 | iD: 848, “61-2 BCA 
Be 8240, 4: GO; Contr. ee cit Bay are 1 Sipe Sepa Oil gemini eee 
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cussion of: Grae eeansions. Such time extensions were paded's in park a? 


‘upon other actions. of the Government, that-will be considered under - 
the subject of access. roads. . The equitable adjustment of price will be. : 


Ba determined with respect to both types of Government actions. 


Changes % m Access Roads 


From the’ outset of contract performance: the contractor requested 
and continued to request an additional access road:. This was conceded : 
by Mr. Nash, as we have discussed: As the representative of the 
contracting officer,’Mr. Nash based his denial of the additional access | 


road on his erroneous. interpretation of the contract. His paramount ae 


‘concern ‘with respect to performance of the contract seemed to be re- 
lated to the preservation. of thé landscape features ‘of the park. He 
allowed that concern to override considerations-of reasonable access 
by the contractor and the contract requirements for restoration by the - 
contractor of any damage done through the use of access roads. ‘The. 
Board considers that such interpretation of the contract provisions — 
was erroneous and not reasonable, i in view of the clear intent’ that the | 
contractor was entitled.to access roads that would be sufficient to en- 


able the normal and efficient use of his work. force and. equipment mc 


removing borrow material from Pit No. 1, This finding is buttressed » 
by the fact that Mr. Nash did in fact grant an additional access road — 
~ when it could not be avoided (too late to be of any value for the first - 
two months of operations). and the showing in’ an aerial photograph | 
(Government’s Exhibit I) that an additional access road had ‘been — 
used by a previous contractor in the’ same > location rained by 
appellant. - 
An erroneous interpretation by the soieeaStitig officer with respect | 


: “to. the contract; provisions or specifications, that results i in a restriction. : 
oa of the contractor’s: performance, or causes a change in'the method or ©. 
an increase in’ the costs of the contractor’s: performance, constitutes 


a constructive change,° and the contractor is entitled to an equitable 
adjustment. of time for performance and of the contract price. We 
have considered and allowed an extension of time for performance on 
‘this account, and there'remains for review the’ contractor’ 's claim a for 


ast increased costs, or ‘adjustment: of the contract’ price. | 
One of the grounds relied upon’ ‘by. the Government for’ denial of 28 


the contractor’s Claim for. increased ‘costs’ is the alleged release: of | 


- claims that resulted from appellant's Acceptance of Change: Order wt 


90. W: Schmid. v. United States, Ct. Cl. No. 75-63" (October. 15, 1965) + Corrigan Con. 
“struction Company, ASBCA No. 10072, 10146 (August 27, 1965), 65-2 BCA par. 5062; 


.. Hunt Contracting Company, IBCA-801 , December. 2, A988)... 1963 BCA par. 8970, 6. 


© Gov. Contr. 126: 
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e Nos. a and 2. Such aicceptarice does Hoe amoutit to a ai of all 


3 prior claims arising under. the contract. “Change Order No. 1-pro- 


vided the contractor. with an area on the océan beach as an optional — 
‘source of borrow, and it is conceded that it was ‘unsuitable. There 
_ was No language j in Change Order No. 1 to the effect that by its accept- A 
ance the contractor released all claims relative to the borrow area - 


beyond the water line, that had been taken away on the first day of ] pere.s 
formance. ‘Nor did Change Order No,.2 state in words, or imply, 


that: by signing: it' the contractor. accepted the added borrow area and 


» new. access -road-in full settlement of all claims relative to ‘Previous 
-_.. borrow areas or-other access roads that had been. denied. 


ee of defense. ae a ee 


. The contractor had based its claims principally. on. sligea ehanged | 
~ conditions and. unusually. severe weather, and. the Government. prop- 

-_ erly refuted those allegations. However, the Board “is not limited by: 
the appellant’s choice of ‘remedy: nor Eby. the. Government’ S assignment 


“Equitable Adjustment O , Price. 


“The: ‘contractors claim. ‘of ‘increased costs, of ee in Bie: 

E amount of $66, 875.86. is. based on its total costs of $90, 833.86. less the. 
amounts payable to it. ‘pursuant to the contract. As such it must be. 
subject. to close scrutiny, because of the: ‘possible existence. of factors — 


| ~~ unrelated to the: ‘causes. that constitute a. basis for. an pauiiable | 
ae adjustment. 


_ One such factor i is athe ineteaed cost of pottotmante oauised by, the 
encountering of a, larger volume of material than -had-been. anticipated. 


by the contractor. in computing its bid. The Invitation for Bids — | 


stated that the dikes were to be paid for on the basis of a price per 


a lineal foot. In order: to. arrive. at its bid price per lineal foot, the 


: contractor found it: necessary. to convert the lineal’ footage. of each - 


dike ‘as required by the plans, to a cubic yard figure. In so doing, . - ao 


the contractor’s computations included the length, width and height 
_ of: the dike, but. it complains that. because the contours of. the natural 
ground were somewhat lower in certain:areas than had. been repre- | 


sented, by: the dike. sections calculated. by. the Government, the actual » 

volume of material needed to construct the dikes was 31,517. a cubic eae 

yards for Unit No. 1 and 31, 010.6.cubic yards for Unit No. 2, ora 
total: of 62,528,3 cubic yards. aS: compared. with the estimated total . 


quantity ‘of 52,000 cubic yerds shown by..t the. Government. CS, 000 


| _ cubic yards for each dike). Zs = 
_.» The contractor used the Governmient’s ‘estimates hick were. not: ee 


guaranteed) becausé it’ did not make its own. Independent survey. oe 


1 Peter’ Kiewit Sons’ Company, IBCA-405" (March 13, 1964), 1904 BCA ‘par. 4141, 6 a 
* Gov. Contr. aoe) and ¢ Gases cited therein. ; Ee 
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. The resol was that the contractor’s bid was lower chan it ahoul® have 


been. The total contract price of $28,280, divided. by. the estimate ~ 


_ of 52,000 cubic. yards, gives a quotient of: about: $0.543 per cubic yard. : 


| Based. onthe contractor’s computations of actual. quantities. the con-_ 


tractor was paid. at the rate.of only $0.451. per. cubic yard. To express 


- it another way,-the contractor should have bid a total price of about 


$34,000 in order to realize an average rate of $0.543 per cubic yard. _ o 


The bids submitted ‘by. other. contractors ranged from $38, 400. to 
$118,404, The disparity between appellant’s | bid and the. prices quoted 


by its, competitors may not be of compelling significance, but.the Board = 


considers that such variations should be. taken into accourit in any - 
attempt to.fix a fair amount. of. compensation, . The. Board does. not. 


look with favor. upon. the. “total .cost” method of arriving at an | 


ace equitable edjustmént. _AS we stated i in | enly Construction Company 
‘ (Note 5-SUpra), 2. or e 7 oa 


“* #% Needless to. say, att is not possible. to rule. out ‘other. factors’ ‘as causes s of = 


Bae te appellant's. extremely. high. costs for this contract, sia = : 


Tt must be: pointed out that appellant's, claim does not distinguish 3 
= ‘between. the total costs experienced: in the.construction of.-Unit No.1” 


and: thosé of Unit No. 2... The Government’s actions in the form of - 
a constructive changes. were directed only: at operations in. Pit No.1 and 


Unit No.1. The contractor had anticipated that it would be necessary 


to use the dragline: method of operation in Pit No. 2,.which was in a. x 


wet marshy area. .Mr. Sneeden testified as follows with respect to. Pit a 
: No. 2in response to questions raised by the hearing: officer: 


Honea! - HEARING OFFICER: ‘But you did not have the , aiscalty there, using the: drag-. OO 
‘ line, that you ‘did in Pit No.1? 


~The WITNESS ! ‘Pit No. 2 went exactly 1 ‘like we had planned; it would nage’ . 
worked. better if we had a. larger area ‘to work in... The only. thing in Pit No; 2 


- was this haul-road we built, which: we had planned | to remove ‘on ‘the last week : ‘ | ‘ . 
a of operation. That was denied, because the Park: Service. wanted the road. left wae 
in place, : ae Poets 


Nevertheless, the ‘time requited for conapletibn of Unit No. 2 was a 
considerably - more than for Unit No. 1,:as. we: have mentioned earlier - 
with respect: to the claims for time: extensions. This was due in part... 
to flooding and. storms that prevented efficient. performance in both 

pits, and for which the contractor received time extensions. However, —— . _ 


storms and. floods, while they may ‘be excusable causes for delay, may 
not form the basis of claims for additional compensation. . 


One other: factor that should be- considered i is the efficiency of the Bet 


contractor? Ss work. force and. equipment. It appears that the contrac-. 
tor’s. operators: were capable: and performed their r work 1 Inan efficient 
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_ Toanner, considering all of fie cireumatandsa, The. contractor? s ma- 
“chines were in generally good condition, and the extent of repairs 
and maintenance due to breakdown was not excessive. 

Mr, Sneeden testified: further that in his opinion, the reduction of | 
the original borrow area was responsible ‘for about 50 percent of the 
increased costs, and that the denial of a second access road accounted 
for one-third of such additional costs. From his testimony as well as» 
from other evidence, it appears that if the borrow area had not been 
reduced, the contractor would have been able to ‘complete its opera- 
tions in Pit No. 1 as-to excavation of about 26 4000 cubic yards without | 
encountering water in such a volume as to make necessary the use > of 
draglines instead of scrapers. _ | 

Because of the ‘imponderables and unkneWii elements involved, it 
is not possible to. arrive at a precise mathematical determination con- 
cerning the amount of an equitable adjustment. Such precision is not ~ 
required, however, in the use of the “jury verdict” approach? , 


Taking into consideration all of the administrative record before as 


us, giving due weight to the eviderice adduced at the hearing, and re- 

solving the conflicting. positions taken by the parties as best: we can, 

~ the Board arrives:at thé opinion that the appellant is entitled to an . 

equitable: adjustment. in the amount of $36,000 by reason of the con- 

structive changes hereinbefore. determined to Have been barbers by 

the Government." pane. ae 7 | 
. Conelusion 


1. The appeal is sie ined: as to the claim for extension ot: time to siilie . 
extent. of 12 days. . as 
2. The appeal is sustained as 5 to the claim for ed costs of per- o 
formance to the extent: of an n equitable edjusument m the amount of 
$36,000. | | - 3 ee eee 
_ 8. ‘The appeal i is denied as to all other claims. 


‘Troms M. Denso, Deputy Chaivinan, 


We CONCUR: 
Dna F. RaraMta, Chairman, ss eh 


Wrrnraat F. McGraw, J M emb or. 


- 8 Western Contracting. Dorporation ve: - United ‘States, 44, Ct. Cl, ‘318 (4958) ; Henly 
Construction Company, note 5 supra; ‘Flora Construction ‘Company, TBCA-180 (June 30, 
1961}, 61-1. BCA. par. 3081,. 3° Gov. Contr.: 468 + Caribbean ‘Construction. Corporation, 
IBCA—90 (Supp.). (September 22, 1959), 66. I:D. 834-38, 59-2-BCA par, 2322, 1 Gov, 
Contr. 666. See also Fred #. Hicks Construction Company, YBCA-271 ‘(October 20, 1961), 
61-2 ‘BCA -par.: “8165, 3.Gov. Contr... 49 (a):3: Lake : Union. ‘Drydock, Companys: ASBCA No, 
3073 (June 8, 1959), 59-1 BCA Par. (2229. 
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We | BOBBY. LEE MOORE ET AL. 
A-30483 ee Decided November 1, 1965* res 


Tidian: Allotments. on Public Domain: Lands Subject fos pestione and 
Entries: Generally 


- Public land which ° has ‘been’ patented arid ae passed into. private. ownership 


- does not. regain its, status as’ public land upon ‘being acquired: subsequently oa 


by the- United States, through purchase or condemnation, nor. is it,.in the 
absence. of specific legislative authority, restored to the public. domain when : 


no longer needed for ‘the purpose for which. it was acquired, and an. applica- a x 


tion for such land, filed under the Indian Allotment’ Act, is properly rejected, 
because such land. does: not. constitute public land - within: the. mearing: of 
the act. ees ea : 


Indian Allotments on Public Domain Classifcation—Pablio Lands: Classi 
fication oes 


Acquired’ ands under the. ddministrative jurisdiction’ of a. ‘Federal agency 
~ other than the Bureau of Land Managerient are. not Cree to’ the’. land 
: classification provisions of 43. CFR, Part 24110... be ft oe uy 


APPEAL FROM THE BUREAU OF ‘LAND MANAGEMENT 


“Bobby Lies: Moore, Riverside 05607 and. Six) others 1 have “ippeiled 
to the Secretary of the Interior. from a decision’ dated J anuary 22, 


1965, whereby: the Office of Appeals atid Hearings, Bureau -of ‘Land. - 


Management, affirmed separate decisions of the Riverside, California, 
_ district and land office rejecting their petition- applications for Indian | 
allotments, filed: pursuant’ to section 4 of the act of: Teorey 8, 188%, 

24 Stat. 389, as aniended, 25 U.S.C. § 334° (1964). fe : 
~The appellants? applications, filed on August 17, 1964, -dasdibed 
. portions of the. Rosedale Tract’ in Ts. ‘15'and 16 S., R. 2 We and: Ts. 
15 and 16'S., R: 3. W., S.B.M, California, containing a total of 1280. 
acres. “By letters dated d August 21, 1964, the Aide coe were: seach 
informed ‘that: © 00. > . 
‘Examination of the Riverside District and Land Office records aisclone that the a 


lands “sought in your’ petition-application “are: within’ the’ ‘poundaries ‘of “the 
Rancho Mission (Bx) San Diego. Grant, confirmed by. patent issued September 1, 


1876 to-one'8. -Arguello. Although these lands, may haye. subsequently. been ac: ..« 


‘quired ‘by an agency of the erin States: Government oe use as a Aas a f the 


"*Not in chronologteal order. 
a Sets * The other. appellants are: peas dats Rig SE hagde ha Sheva oe 
p+. Hlsie White Crow 2 Seen amen nen nee Riverside 05608 





+ ..+ Donald -Edwin. Moore_-.-/-~--+-2-+-=---+ a rer Se 05609 
- Donald Edwin, Moore, ‘Guardian: for. Sandra. Gay. Moore, Minor. -__ * 2 7. 05810 
- Bobby Lee Moore, Guardian for Bret: White. Crow: Moore, Minor___. ete ghey 05611 bes 
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Camp Eliott Naval Reseryation, the. jnviediction, or. administration of the lands: 
within this military reservation ‘has never been assig ened or transferred to the 
Department of the Interior, The Bureau of Land 3 Management, therefore, ace 2 
- authority to act upon a ‘petition- -application: seeking such lands.? renee 

The appellants. were also: informed that. they: ‘could. withdraw. ‘hak 
sonication: within 30 days, or, in the alternative;-the applications: 
would be.rejected.: “Thereafter, the. appellants: fled: a. Joint «protest, _ 
‘against the: proposed’ decisions, ‘alleging: that:-the: lands sought: “fall 
‘ within ‘the’ exceptions to ‘the definition 


. of the*term ‘property’ in 40: 
- U.S.C. Section 472, sub- -paragraph D, as aménded (72 Stat. 29).”" By 
separate. ‘decisions, dated. September 98, 1964, the land. office. pected 
‘the. applications. and dismissed the. appellants’ protest... Sad 
In appealing to the Director of the Bureau of Land Management, 
the. appellants contended, in-substance, that:. are ae 
. {L) Their petition-applications should. have seen cuiioed under 
the provisions of departmental 1 regulations 43. CFR, Part, 2410. (Land : 
Classification), the. provisions. of-43 CFR, Part: 1840. (Appeals. Proce-. 
dures), are not applicable,:and ‘the decision of. the land. office:should: 
be vacated and an initial decision. enous he rendered by. the Bureau’ Si 
‘State Director; *" - 7 
(2). Public lands” Or “public domain lands? “are. » purely: and simply | 
Federally. owned. lands;;. deren, 
—. (8) (Tf, land which cn deat ced ty ie United ‘States for: o 
specific purpose. is.of such. character: that. it, would have been. suitable 
for disposition under, the general public land-laws, and: its character 
has' not been. changed. by. virtue of, improvements placed: on the land, 
~ when the land is no longer. required: for the purpose. for. which. it: Was: 
- acquired. it must: be transferred to the Department .of the. Interior, 
and it becomes subject to the general public land laws; and ea 
(4) The subject lands have, not ‘been improved, and, therefore, the 
Secretary of the Interior could not determine.that they : are not. suit~ = 
re able for disposition under the general public land laws. . a oe 
_., The Office. of Appeals and Hearings. held that. the: decision of the 
| Jand office. was not. a, Jand classification. under, the, provisions of 43; 





2 Tt. appears. from ‘the yecord: that the dubject ands are no tonger ‘required’ for: ‘the: pure 
pose’ for which’ they” were ‘acquired and that they may: have‘been tuined'over to the‘ Generat 
. Services: Administration for disposition:as.surplus property.::; There is, ‘however, Do ‘specific 
information in the record with respect to the date and manner of acquisition of the lands. 
or the present: administrative jurisdiction over them and the manner in--which :‘jurisdictiom. - 
was obtained. Although the appellants deny the authority of: the General Services Admin-. | 
istration’ to @ispose-of the lands,-it is not -specifically alleged: of shown that. the: General 
Services Administration has: jurisdiction - over. them, - The-only' facts ‘that appear to be: 
élearly set forth are. that ‘the ‘lands, once: patented;' -were: acquired by. ‘the ‘United States: 
; and that the. Bureau Of Land’ ‘Managembrtt does: “not claim: tO have: "any serediction over: 


them. al gee é & hae Get 


ee es BOBBY’ LEE MOORE BT ALY © 0 00 ae 
“November. q, 1965 esi , 


“CER, ‘Part 9 2440; ‘but. a, nding of. law. that ‘the ibioet: ads are: Dace 
public. domain: rithin’ ‘the meaning: of the: Indian Allotment: Act: and | 
the regulations thereunder (43 CFR.2212. 023) , and that:the-provisions | 
of 43.CFR, Part.2410, were not applicable. It, further held that, pub- 
Jie Jand which’ has: been. properly. patented 'and.has passed, into. private 
ownership, doesnot regain its status as public land upon being acquired . 
again by the United States through purchase or condemnation, citing 


s the ‘Pepartment s. decision ‘in the case of Et Mirador Hotes. sales a : 


d ‘Den, “Atty. Gen. 9 (1941). Tt conelided that te lands b in “question. are 


~ not “public.lands” within. the meaning of. the. Indian, Allotment Act: a 
In their appeal. to: the, Secretary: the appellants renew their: conten- es 


7 : iene that their. applications should: have: been. acted. upon: im. accord- et 
. ance, with; the provisions: of 43-CFR, Part 9410... They. acknowledge aaah 


that. there: is, a distinction. between. ‘“gequired: Jands” and. “original 
public. domain. ” _ They: contend, however, that. the authority cited by 
a, definite purpose, and: the: ‘the discincton, hetween. “public: domain’ as 
cand “acquired lands” does not, apply. to. Jands no: o longer “reserved”. or 
needed for aspecific purpose. ‘They argue that: ee = een 
When land: is’ acquired : “py: the Federal; Goseenmene: it: becomes: ght “of the 


_ spublic domain. though not subject:to the. operation of: the public: land laws at, that 
time. : The. reason they are. not subject to the public land laws. is that. they are 


‘segregated from these. laws by ‘the mere fact that they. are ‘held for a ‘special 


“purpose. “The ‘segregation is ‘a reservation ‘from operation of the pants — 
2 ane sometimes: called a reservation from the public domain: u 


2 ee “# The: [Indian Allotment ‘Act: of February: 8,. 1887]: apollen: on. ‘the: public 
“ diidain only when the public domain is, .or," becomes, unreserved., . Unreserved © 
méans’ not being. held fora: special governmental. purpose, . While reserved, the 
‘lands | are public domain, put. the. general public land laws. do not operate on 


i? them. When no longer. held for a special governmental purpose, ie.; when un- 


“reserved, the general public land laws operate on them,: unless unsuitable for'dis- 
- position: under: the: operation of:.the: general ‘public land- laws: ‘because: “changed ° 


a in. character by improvements. while: they were: reserved. . 


| ‘Moreover, the aippellantis coritend, ‘by ‘the-act of Soba 98, 1958; a9: see 

“Stat. OT, Congress. specifically amended section 3(dy Of: the: ‘Federal 

: ‘Property and ‘Administrative Services Act°of 1949, 63: Stat. 377, as 
camended,. 40; U.S.C..§ 472d). (1964), to.eliminate. any. distinction be- 
‘tween acquired lands and, public domain lands where such lands have’ 
_peen withdrawn or reserved for é a: specific | purpose and thereafter have 
beer ¢ declared excess: Sr an sak tai 

Ih substance, sa the appellants contend simply that ¢ “aqui 
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lands” are the same as “public domain lands” except for the fact that 
they have been acquired for a specific purpose which removes them. 
from the operation of the public land laws and that when they are no 
| longer needed for a special purpose they revert to the status of “public 
‘domain lands.” There is. however, no basis for such an assertion, 
and the obvious fallacy of the appellants’ argument lies in the sup- - 
position that Jands can return to a status: from: which. they did not . 
come.*. ; 
The distingtion| between “public lands” ana “acquired lands”: has 
“been the:subject of. many.decisions of the courts‘and of this Depart- 


‘ment, and. recognition ‘of the difference between them should not’ at. : 
‘this time present a serious problem. “Public land is Government- ey 


owned land which was part of the original public domain.” Barash v. 


Beaton, 956 F, 2d 714, 715 (D.C. Cir. 1958); Thompson 'v. United — 
States, 308.F. 2d 628, 631 (9th Cir. 1962). “ ‘Public domain’ is equiv- i 


alent t to ‘public lands, and these words have acquired a settled meaning 
in the legislation of this country. ‘The words “public. lands” are habit- _ 


ally used in our legislation to describe such as are subject to sale‘or . 


Other disposal under general laws. » Newhall v. Sanger, 92 U.S. 761, 
468.” Barker v. Harvey, 181 U.S. 481; 490''(1901). See Hynes: v. 
Grimes Packing Co., 387 US. 86, 114 ( 1949) ; Justheimyv. McK ay, 229 
FF. 2d:29,.80 (D.C. Cir. 1956) 5 United States'v. Holliday; 24. F.Supp. 
“112; 114: (D. Mont. 1938); Af oKerina v. ‘Wallis, 200 F, Supp.468 (E.D.. 
“Ta. 1961)... By ‘Acquired: Jand,’ as the term implies, is land obtained by 


the United. States through purchase or transfer from a state or a. pri- a Z 
vate individual and normally dedicated to.a specific use.’ ” McKennay. — 
‘Wallis; supra; see Barash v. Seaton, da pi agai United ‘States, ha 


- supra; United States v. Holliday, supra.’ 

. The essential difference between public land. and iisghinéa anid then, | 
is not,one of use but, rather, one of origin « ‘of title i in the United States. 

- Land, the title to which was vested: in the United ‘States. at the- time 


| ~ the land: became: a. part. of ‘the: United: States, is: commonly. ignown: as. 
“original public.domain.” ‘Such land is subject to: use, sale, entry, ‘or. 


. ‘other. disposition under the. general public land: laws of. the. United 
~ ‘Statesunless withdrawn or reserved for public, purpose... When title to 
any ‘such. land. leaves the United States: through operation of « one. of ‘a 


3 it is by- no means ‘established. that the: Jands’ applied. for. in this instance sweré!-ever a 
ok of the public lands, since the ‘lands were included in a Spanish land. grant ,which 
~ passed: title before the lands. became a part of the United States and which was subse- 
quently ‘recognized by: the United States by “the ‘issuance: of: a. patent. ‘But even if: they 
were considered initially to have been public:lands, as will be pointed. out: hereafter, ‘such -— 
status was lost upon.the issuance of a patent. ae was not avo restored Led the . 
‘act-of. acquisition by thie United ‘Statesy 6 0-04: nag ake ” ; 


7 ae ON BOBBY LEE MOORE ET AL. © eames Chae 5 ( 1 
: , os November 1, 1965 a . te ae 
the. spoliesbl lays, ‘the land ceases to be public, deme: Tt ion not: 
follow, however, that upon the revesting of title in the United States 
to land: which once formed part of the public, domain the land again. 
becomes public domain, On the contrary, . 7 


It may be stated as a universal: proposition that patented lands. reacquired ‘by. 


‘the United States are: not by mere force of: the reacquisition restored to the public ~ 
: domain. “Absent legislation or authoritative directions. to the. contrary, they 


remain in the class of lands: acquired for special uses, Re, _ Rawson ag United — 
States, 2955 ¥F. 2d 855, 858 ( 9th Cir. 1955). 


_ That the public land laws do ce apply to ouired Tee is val 
established by. an abundance of administrative and judicial decisions... 


‘Thus, it has been held that: lands, acquired by the United States by. 
ae purchase, under, the. act of April 8, 1935, 49 Stat. 115, for the purposes, 


of. restoration of the range, prevention, of. erosion, and flood control. 
were. not. to revert, to. the public domain and. were. not. subject to 
grazing. use ‘under. the public land: laws (United States Vs Holliday, 
supra) 5 Jands purchased. by the: Government with funds appropriated : 
under the act. of April 8, 1935, SUPTA, designated for. administration 


; by. the. Secretary of “Agriculture: under the Bankhead- Jones Farm: e 


Tenant Act: of. July 22, 1937, 50. Stat. 522, 525, as amended, 7 U.S.C... 
-§ 1000 e¢ seg. (1964), were not open to Tecan under ihe. general. : 
mining laws of the United States (Rawson Vv. United States, supra) ; , 
lands purchased by the United States under the acts of June 7, 1924, 
43: Stat. 654, 16 U.S.C. §.569 (1964); and March 3, 1995, 43 ‘Stat. S, 
- 1183, 16 U.S.C. § 555 (1964), to be administered by the Secretary. of. 
Agriculture as national forest. lands, were not. subject to entry and. 
location under the general raining laws. of the United States. (Lhomp- 
Son V. United States, Supra) ; Jands acquired by. the United. States for 
military, purposes were not. “public lands” within the meaning of the 


Gerard Script. Act of February. 10, 1855, 10 Stat.-849, and were not. Sod 


3 subject to selection under the act (E tM ieador Hotel Co., supra). : 

The appellants profess to recognize the distinction that has. been. 
made between public. lands and acquired. lands, but they insist that. 
the distinction exists only so long as acquired lands are needed for. 


the purpose. for. which they. were acquired. Again, the. contention. a 
is. unfounded, for the appellants do not. explain. how jurisdiction. over Ge 


-- such lands becomeg, vested in this. Department. a Bed simply. § say, 
3 that it does, which is isno more than bootstrap reasoning. : a 


‘4 Bven if. ‘gdinintstrative: jurisdiction over : ‘acquired. lands: were. txatiéferred: to this Depart-" 
ment, the lands would not necessarily become subject to the public land: laws. (as, for: 
example, lands formerly administered by the Secretary of Serieniate under the Barikhead- 
Jones Act, supra, see Thompson v. United States, supra, at 633). 
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By ‘datta, full aatiisuanee jurisdiction over the public iain 
is ‘conferred upon the Secretary of the Interior. Rev. ‘Stat. § 453 
(1875), as amended, 43-U.S.C: § 2 (1964). “Upon the ‘isstiance of a 
patent to land, howeren., ‘legal title is transferred: from the United’ 
States, and all jurisdiction over the land is removed from the Depart- 
‘ment of the Interior. See Germania Iron Company v. United States, 
165 U.S. 379, 383 (1897) ; Hverett Elvin Tibbets, 61 LD. 397 (1954). 
Thereafter, this: Department cannot possibly have any jurisdiction 
~ over land which has been patented unless, through some means, jaris- 
| diction. is again coiiferred upon the Department. | 

~The appellants do not appear to contend that any land acquired by . 
any agency of the United States is automatically under the jurisdiction : 
of the Department of the Interior, subject only to the right of the. 


acquiring agency to administer: and use the land for the purposes for: ; nA 


which it was acquired, but such a finding would appear to be necessary 
— to ‘support, their position. . Such a proposition, of. course, is unsup-. 
. portable, There are daily, transactions whereby various governmental 
_ agencies acquire title to land under authority granted them by -Con- 

' gress to purchase: land for‘ specific purposes. “The Department of the 
Interior takes no part in these acquisitions and, in fact, is generally 
uninformed of either the acquisitions or any subsequent dispositions 
_ that may be made. That these lands are Federally owned lands is un-: 
questioned, but, as we have already pointed out, the mere reacquisition — - 
__ .of patented lands by the United States does not restore the lands tothe 

public domain, If eee par not, it must be asked, what, if any- . 
thing, does? * 

~ As the court stated i in Rawson v. U nited i ikea: supra, “absent legis- 
lation or authoritative directions to the contrary,” lands which have: 
_ been reacquired by the United States “remain in the class of lands 
acquired for special uses.” There are, of course, provisions whereby. 
some lands which have’ been patented- may again become subject to 
some or all of the public Jand laws. In an exchange of lands under 
section 8 of the Taylor Grazing Act, 48 Stat. 1272, (1934) , as amended, 
43 U.S.C. § 315g (1964), for exainple, the statute expressly provides 
that lands conveyed to the United States under the act shall become 
public lands.’ Such a: ‘provision. would be. pure surplusage if, ‘upon 


acquisition, by the United States, lands automatically became ‘public : 


lands. It will be noted that the lands acquired. in exchange are not 
to be devoted to any particular purpose; yet specific statutory provi- 
sion is needed. to: make, them. Lhe’ to. oa pot under te pHuDHe — 
laws sonerally: ie 
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"We ‘c come. ‘then to. pe appellants’. final’ argument, ‘that one ‘act er 
February 28, 1958, supra, specifically amended section 3 (d) of the Fed-. 
eral Property and Administrative Services A:ct,: supra,:to. eluminate: 
any distinction between acquired lands and public domain lands where- 
such lands have been withdrawn or reserved for. a specific purpose and 
thereafter. have been. declared surplus. . 

Section 203 of the. Federal. Property. and “Raminisernive. Services 
~ Act; 63 Stat.385 -(1949), as amended, 40-U.S.C. § 484 (1964), gives the 
Admiinistratar: of General Services supervision and:direction over the 
disposition of surplus Federal’ property, Section (a), of the Athy : 

supra, defines the term “property” a eee ; 
(RE ae ‘any interest in property except~ (4) the pubiie: domain’; “Jands reserved! 


or dedicated for national forest or national park: purposes ; niinérals jn lands or 
portions of lands withdrawn or reserved from the ‘publi¢ domain which: the: Sec:: 


retary of the Interior determines are suitable for disposition under the public 


Jand mining and mineral leasing laws; ‘and lands ‘withdrawn or reserved from 
the public domain’ except lands or’ portions: of: lands so “withdrawn or reserved 
which the Secretary of the Interior, with the concurrente of the Adininistrator, 
determines are not suitable for returii to the public domain for’ disposition. under: 
‘the general public-land laws: ‘because: such lands are: substantially changed in 
charaeter by: improvements or otherwise: * * *,- .- 


But for the’ exceptions set forth in section 3 (a), -then, all doveimnidnt 
property, real or other, which is found to be surplus would be ‘subject. 
to disposition under the act by the Administrator. “Acquired lands”. 
are not specifically included in the exceptions to. property. subject-to the © 
act so they are subject to the act unless hey ae included in one of the’ 
Tisted exceptions. In contending that ‘ ‘acquired lands” are included 
“in the term “public domain,” the appellants have cited the legislative 
history. of the.act, but that nee? affords no. basis. for such a conela- 
sion. : 
“In attempting ie oleae the terms coublie vera and gublie. igs: 
main lands,” as-used in the act, the Senate Cotninittes ' on Interior and | 
Insular’ Affairs stated that: 


In their general sense: the terms “public lands” ae “public Aoniatn lands” are. 
defined AS vere. eg tater Bde eas 5 dats oes 
. “Original public. demain lands which: ave t never Jeft: Federal ownership: also; : 
dands in Federal ownership which- were: obtained: by: the Government in ‘exchange: 
for public lands. or for timber on such lands; also original public: domain lands: 
_ which lave. reverted. ta. Hederal ahaa eae operat or of the: Pabeedeua: 
© Maw FR peed eb ait; : Ls 
:/ Fn. its: technical, egal or’ : statutory + sense;: “however the ceed . “publie: ‘jenitet : 
by. itself—employed: interchangeably: with’ the :term - “public :domain lands’’—is : 
today: used to embrace yacant,:unappropriated, unreserved: Federal real: property. >. 
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ie., lands open to the public lands laws relating to settlement, entry, igentlon: 
and sale, and authorizing entry for mining, mineral leasing, timber, and other . 


_. materials removal, local public purposes, recreation, homesteading, ete. ‘Such 


lands are administered by the Bureau of Land Management, paca of the | 
Interior. ..-. , 
“Public lands” asa tenht by. itself should also be distinguished from the term. 
“Tregerved. public Jands” or “withdrawn public lands.” All are public lands, all 
are public domain ; the former generally refers to unreserved public lands, while: 
the latter two terms refer to areas described as “Federal reservations.” 
‘Two categories of federally. owned real property may be sald to: fall withim 
the term- “reservations. a eee 
Original public domain. lands lands to. which title Has. been: in ” the United 
States since acquisition—and withdrawn. to a greater or lesser degree from 
the general. operation of the public-land laws relating to: settlement, entry, loca- 
tion, and sale, ‘are :“Federal reservations.” . So, too,.are. lands..acquired, or reac~ 
. quired by the United: States:by purchase, condemnation, or by exchange: for such- 
_purehases ‘condemned, or. donated lands or for: interests in or on such lands, and. 
held. for.a:specifie public. purpose. : hy : . 
The :term “withdraw” is. used laterchatigeably: ‘with ‘the ‘crm feaérve ‘to. 
deseribe. the statutory or. administrative action which restricts or segregates 2. 
designated area of- Federal real property from the full. operation. of the: public- 
land laws relating to settlement, entry, location, and. sales, which action holds: 
them fora specific—and usually. jinived = pubic purpose. a nee 
ae % E “* MS ec Nt ae as STS Pag 
- Federally owned lands, as distinguished from reserved public. lands- on Federal 
“reservations, then,. are commonly referred to today—as they are in the reported 
bill and this report—as “public lands” or “public.domain lands.” S. Rep. No. 857,. 
85th Cong., 2d Sess. (1958); 2 ‘U.S. Code Cong. & Ad. News 9233-9934 (1958). 


The committee, -in employing the term “public lands,” intends it to apply : in its ~ 


technical or -legal:sense,.as: distinguished from. “reserved public lands” or “‘with- -. 
drawn public lands,” and “acquired public lands-* * *,” gE 

5. Section 5 would amend .in two particulars the Federal ‘Property ena | Ade aa 
ministrative. Services. Act of 1949 (63 ‘Stat. 377), as amended. 

‘First, it would except from the real property-disposition provisions of the 1949 
act, minerals in withdrawn or reserved ‘public domain lands which the Secretary 
of the Interior determines are suitable: for tegen under the: public Jand 
mining and mineral leasing laws... 

Second, it amends the 1949 act to provide ‘that only “lies withdrawn or 
reserved public domain lands surplus to the needs of Federal agencies found by 
the Secretary of the Interior—with ‘the concurrence of the Administrator. of 
General Services—not suitable for restoration to public land status by virtue of 
their having been substantially changed in character by improvements, or other- - 
‘Wise, would hereafter: pe. aubject to ne real cprenerey cuspoesen provisions: of 

: the amended 1949 act. 


sa “Both: of these ‘amendménts would clarify. the operktion of° existing law jee : a 
- would make it clear that only when determined by the Secretary to be not suit- 


able for mining or: minéral leasing purposes ‘would thie mineral estate pass. with 
the title:to the surface: estate Aeing disposed: of under. surplus’ property. provi=" 
Sions ;: “the other would reverse: the roles of the: Secretary: and the ‘Administrator: - 
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“'so'as to provide that. ‘the’ Secretary: “would ‘make’ an: initial iyidemene of the © 
‘nature with. which. his Department * is. most _ ‘familiar—suitability of Jands'for 

~ public land uses, & traditional Interior function—and if the Administrator con- e 
curs in 2 finding: of: monsuitability, ‘the Jands: would be: lisbogen of. ‘as’ surETUs. 

Td. at 2243. . ; J 


The committee’ S niplanstion 3 is: packaged more erent? ha loa. 


Ce ea one sentence relied on by appellants might'seem to: support their 


position. | This is the sentence that “Federally owned lands, as distin- 
~ guished from reserved. public lands on. Federal. reservations, then, are 
commonly referred to today * * * as ‘public lands’ or ‘public domain 
lands.’” However, to the extent, that, the term, “Federally owned — 
lands” as used in the sentence might be said to include acquired lands, . 
this is negated. by the sentence quoted next’ that’ “The committee, in | 


employing thé term ‘public lands,’ intends it to apply in its’ technical a 


or legal sense, as distinguished from ‘reserved: public lands’ or Gwith- 
drawn public lands,’ and: ‘acquired public lands’? (italics: added). | 
Appellants are attempting to convert the: committee's definition of 2 
the térin “public lands” as those vacant, unreserved, ‘and unappropri- _ 
cated portions of the original public domain which. are: ‘subject to dis- - 
‘posal under the public land laws’ generally : into affirmative legislation | 
to: make surplus acquired lands subject. to: disposition under the public 
- land laws: ‘generally. ‘There ‘eimply: is. no basis for. this’ a 
‘tion of the statute. - . 
Accordingly, it is. conclided that the Hotigineodpltzad distinction 7 
between “public lands” and “acquired lands” has not been changed, 
that the appellants have not demonstrated that the lands applied for. 


are public lands of the United States, subject to the administration of _ 


this Department, and that their applications were ‘properly rejected. 
This: conclusion ‘necessarily disposes of the appellants’ contention 
that: their applications should be treated in. accordance with the pro-_ 


‘visions of 43 CFR, Part 2410, for, as the Bureau has already pointed _ " : 
‘out, those regulations are applicable only to ese that. are Sarees, to we 


disposition under the public land laws... 

‘Therefore, pursuant to the authority: cleaned: to. “tnd  Solicitér by. 
the Seeretary of the Interior (210 DM 2. ean a h Hr R. 1848); 
» the decision appealed from i is it 

Bowen B. Howie 

. Assistant Soligiton. 
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seated _ NORMAN ia NIELSON Er AL... 
“880417 “Decided: November , cae 


- Public Sales: ‘Prefetence RightsRegulations: ‘Applicability’. 


Where a. preference-right claimant in a public sale,.in compliance ‘with 
“fy: the: eutrent . departmental regulation, ' ‘submitted with his preference-right — 
i..,‘bid.an amount equal to. the purchase price. of the. offered. land plus the: cost 

: of publication. of. notice; of the. Sale, it was not: necessary: that he comply” 
ve with. ‘the ‘then- -superseded., procedure set forth in the regulation in effect _ 
“atthe date of the’sale as neither the interests of the United States. nor r the 
ee rights: of other parties were thereby adversely. affedted. ot : 


: APPEAL FROM THE BUREAU. OF LAND MANAGEMENT . 


“Norman. H. Nielson. and. others 1 have appealed to the ‘Secretary ¢ of | 
‘the. Interior from .a decision dated December 8, 1964, whereby the 
| Office of Appeals, and Hearings, Bureau of Land Management, affirmed 


. surelae a . tract. of land affered for miblic sale pursuant to. Rev. | 
Stat. §.2455, as amended, 43 U.S.0.8 WL i864) 


-On, July, 23,1964, the W1LNW1, sec. :15y. T. 11 S R. 22 E,, BM, on 


‘Tdaho,. was, offered. for sale. at..public. auction pursuant, to application 
Idaho 013769, filed: by. Ww. Garnet. Kidd.on ‘December, 6,.1962.:. By.a 
decision: dated July. 24, 1964, Kidd was, declared the highest, pidder 
for the land with a bid of $9, 000." On “August 19,1964, during the © 
_ 30-day period following the: date of the. sale,. the appellants sub- 
mitted. acceptable proof that they.x were owners: of, Jand, contiguous to: 
the. amount, of the High bid plus $50. oF a. decision dated ‘August, of, : 
1964, . the. appellants... were, declared to. be. the preference- right; pur- 
| chasers of the land subje ect, to, their submitting to the land: office, within | 
10. days from. the date of:receipt. of the. decision {k)., evidence that 
they had reimbursed, the public sale applicant. for the cost, of. publica- 
~ tion. of notice of the: sale and (2) a statement. of. citizenship from each. 
The preference- -right bid of the. appellants: was rejected. by. the land 
Office .on: September 14,. 1964,. for the reason that. the. evidence. of re- | 
imbursement, and..the. statements. of citizenship,. required. to: be filed 
‘in the land office no later than September. 7, 1964, were. not received i in| 
the land office until September 9, 1964. 
The record: shows ‘that the Jand office decision of of August 27, 164; 
*Not in ghronologi¢eal order. 
. 1Norman H. Nielgon, Lucille H. Nielson, Hone ¢. sae and the heirs at law of 
. Marjorie H. Savage, deceased, asserted a preference-right claim, based upon the owner-. 


ship of land held jointly by them, to purchase the subject tract of ene: offered at ee 
sale. : 
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was. aesnved i the ‘appellants | on: August 28, 1964," Thus, the: gpes- 
‘ified evidence and- statements were required. to be filed in. the land 
_ office by, September 7, 1964, or, since that day.was a-legal holiday, on 
September 8, 1964, the first working day. thereafter. , ‘The record, fur- | 


ther shows that, the documents: submitted. by. the appellants. were 


erroneously, received in the State. Land. Department, of the State of 
Idaho on September, 8, 1964. a en ee ee ae 

/In their appeal to the Director, Bureau of. Land Mana ceria | Fou 
the. rejection of their preference-right bid the appellants: stated. that 
the. letter-containing. the necessary documents was correctly addressed 
to. the Bureau. of Land. ‘Management at P. O. Box 9937, Boise, Idaho, | 
that the. letter was mailed. on. September. 4,.1964, and: through: the 


normal mails would. haye been: delivered in Do on. September, By ts: 


Saturday, : and should have been.in the hands of: the Bureau: of Land : 
Management on September. 8, and. that through: an, error. of. the 
United, States. Postal Service the letter was mistakenly ¢ delivered to ‘the 
State Land Department. 


The Office of -Appeals- and, Hearings: found that, it. eoela: not: bs cae 


Notecards whether. or not the. envelope transmitting the appellants’ 
letter and: documents had, been correctly addressed since, the envelope 


had. not: ‘been forwarded. tothe Bureau. It concluded, however, that = 


since. ‘the. evidence was not. filed within the. time allowed. by: the -de- 
-partmental regulation i in effect : at the time. the sale was held. (43, CFR 
2243.16, 29 FR. 4470 (1964) ), 2 the appellants’ bid was properly. re- 
jected, citing departmental decisions:, John N.. Pomeroy, A-28134 


(January 13,1960) ;.and Ralph Faulkner, A-29385 (July 11, 1963). 


| The Office oe Appeals, and Hearings noted that the public. sale regu- 

lations. were amended. on July 28, 1964, to require. a, preference- right 
applicant to. submit. the cost.of publication to the land office with the 
amount of the purchase price of the land. within. 30. days. after. the 
close.of bidding rather than to. pay. the publication cost. directly to the 
original applicant (48. CFR. 2248, 1-4(b), 29. E.R. 10462). It held, 


however, that:“since there are adverse rights involved, the issues. will: te 


be considered under the. regulations i in effect: at the time the sale-was | 7 
held... Iam unable. to concur in the: conclusions: reached . by, the | 
| Bureau. Je 

AS was. noted bir the Honan. the Department has held. that nee a, 
regulation. ds. amended to. bestow. a, benefit upon : an. applicant,, the 


2 The ‘regulation: then ‘provided that the person awarded the Javia must reimburse’ ‘ana 
Bay: ‘directly .to:: the unsuccessful . applicant forthe sale the. amount. spent. for publication 


of the notice of sale and file evidence of such reinibursement in the land office ‘within 10°. 


. days from ane date he is declared. to be the Aare 
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Department may, in the abecion ‘of intervening rights of others or 
prejudice to the interests of' the United States, apply the amendment 
ito pending cases. Henry ‘Offe, 64 LD. 52 (1957) 3"Milton H.. 


Lichtenwatner et: al.,'69 ID: 71 (1962). On the other hand, where © 


an amended reopen would impose an added burden or obligation 
. ‘upon | an applicant: without affecting the ‘rights’ of others’ or the 
interests of the United States, the Department: has’ refrained from 
. applying the amendment to pending cases. See Gilbert V. Levin, 
64 LD. 1 (1957).° In a third situation, where a ‘regulation has been 
amended after the filing of an application, but before the vesting’ of | 
any rights in the applicant: ‘in'such a manner as to impose ‘an ‘addi- 
‘tional burden: upon the-applicant and to bestow a benefit upon the 
— United States, the Department has held that ‘the applicant may | 
: properly ‘be required to comply with the amended regulation ‘as a 
- prerequisite to the favorable consideration of his application. Roy 
— W. Swenson et al., 67 LD. 448 (1960); ef. Miller v. Udall, 317 F, Od. 
373 (D.C. Cir. 1963). ‘The present case, nOmerEr differs somewhat 


a from all of those cited. 


The purpose of the pertinent regulation, both peters and after. hie’ 
amendment of July 28, 1964, was to insure the prompt reimbursement. - 
by the successful bidder at a ‘public sale of the unsuccessful applicant 

_ for the cost of publication of notice of the sale. The amended regu- 
lation did not, in substance, bestow a benefit or impose an additional 
burden upon a preference-right claimant. Neither did it affect the 
rights or interests of the United States or of any other parties in any. 
manner. It simply changed the procedure for reimbursing the origi- 
nal applicant forthe cost 01 publication, a change designed to avoid 
‘administrative problems which had sometimes arisen in the past. _ 
In the unique type of factual. situation presented here, that is, 
where the'sale was held before the amended regulation became éffec- 
tive but the amended regulation became effective during the 30-day 
period: following the sale, application of the amended regulation. — 
— might or might not impose an unfair burden upon a preference-right 


os ‘claimant. If, for example, only a day or two remained of the 30-day 


" ‘period when ‘the amended regulation was published, it might well — 
‘have been practically impossible for a preference-right claimant, who 
had already filed his claim and matched the high bid, to submit before. : 
the end of the 30- -day period an amount to cover the cost of publica- 
‘tion, as required by the amended regulation. On the other hand, if 


-the-sale-had. been held only..a day:.or two:before-the amended. coral Seg 


tion became effective, it might have been easy for the preferénce-right 
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: dattnate is Sabie with his matching bid dusine the 30- day period 
an amount to cover. the cost of: publication. It may be, therefore, 
that a categorical answer cannot be given to the question whether the 
amended regulation applies to cases where the sale was held before 
the regulation became effective but the 30-day period had not run at 

that time, but we need not decide. this point. 


In the case presented-here, the appellants did in fact. comply with . 
the requirements of the amended regulation, and when they had made _ 


_.payment:to the land office of a sum sufficient to cover the cost of publi- 
cation the Department’s requirements were satisfied, and the interests 


: of the original applicant. who had paid the publication cost were — - 


protected. Indeed the appellants remitted the amount to cover the 
cost of publication of August 19, 1964, well before they were required - 
- to pay such amount’ (on September 8 , 1964) ‘under the old regulation. 
Tt was, therefore, unnecessary to require the appellants thereafter 
to comply with the old regulation, for, while it might have been. im- 
- proper to Impose upon the appellants the new requirements adopted 
after the close of bidding, there is no reason why: their ‘voluntary 
| compliance _ with those requirements should not be accepted, since 

~ the only ones whose rights or interests could possibly be substantially, 
adversely affected by application of the new regulation were the ap- 
pellants themselves. Accordingly, I conclude that the new. regulation. , 
| may properly be applied to appellants’ case and that its requirements 
were satisfied by. the timely submission . to the land office of a sum 


adequate to cover publication cost. It is unnecessary, therefore, to | 


determine whether or not the additional evidence of ie aes with 
the old regulation was timely f filed. - 
_ Therefore, pursuant: to the authority delegated to ths Solsitce by : 
the Secretary of the Interior (210 DM 2.24 (4) (a); 24 FR. 1348), the . 
decision appealed from is reversed, and the case is remanded to the 
Bureau of Land Management for further action consistent with this 
decision. ba? 
Binion F. Hoa, ve 
be’ ‘Assistant Solicitor. | 


-3The appellants did not. fully explain the submission: of the extra’ $50 in connection. 
with the filing: of their preference-right bid. In the transmittal letter accompanying their _ 
check for the purchase of the land they stated only. that “[t]he amount of the bid was for - 
the sum of $2,000 :and we are enclosing the sum of $2,050: for our preference right.” 
In view of the newly amended regulation,. however, and the uncertainty as to which 
regulation would govern, the submission of an amount sufficient to meet the publication 
cost was a reasonable precautionary measure, 
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Coal Leases and Permits: Royalties 7 


An increase in royalty rates for an additional 20- veer extended perion of a coal 
‘lease is properly provided when it has been deter ‘mined that these rates are — 


in line with those required of other’ coal lessees in the area and the lessee’s ’ 


claim for more favorable treatment rests on a desire to better its competitive 
_ ‘position with other sources of power and‘to overcome in‘part.a State tax. _. 


Coal: Leases and Permits: Leases 


It is proper to include a surface restor ation clause in a coal tease even n though’ _ 
ben the surface of the leased lands 1 is not: owned by the United States: . 


Coal Leases ‘and Permits: Leases 


A surface restoration clause which has been: incorporated in all coal leases 

Since 1951 will be included i in a.coal lease upon its renewal fora 20-year term. 

where there are no extraordinary reasons justifying a departure from the 
ae policy. ; 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


‘The Montana Power Company has appealed to the Secretary of the 
Interior from a decision of the Division of Appeals, Bureau of Land 
Management, dated May 1, 1964, which affirmed a decision. of the 
Billings, Montana, land office, dated March 8, 1963, notifying. it as 
the lessee under consolidated coal lease Billings 02098903877 0 that 
_ the lease may be renewed for a third 20-year period, beginning May 5, 
1968, subject to readjustment of the lease terms as follows: (1) modi- 
fication of section 2(d) to provide for payment of royalty of 10 cents 
a ton of 2,000 pounds for the first five years, 121% cents a ton for the 

next five years, and 15 cents a ton for the remainder of the third 20- 
year period ; (2) modification of section 2(b) to provide for a lease 
bond in the sum of $10,000; and (8) inclusion in the lease: of a new 
section providing for protection of the surface, natural resources and © 
improvements and restoration of the surface after mining operations. 

The proposed readjustments in lease terms, were made under author- 
ity of section 3 of the lease and regulation 43 CFR 3132.5 (formerly 
43. CFR 193.16), and in conformity with recommendations in the 
wnatter made by the Geological Survey. The Montana Power Company 
accepts the bond requirement but challenges the reasonableness of the 
royalty rate increase and:the provision for restoration of the surface 
of the leased lands. The existing lease. provides. simply for a flat 10. 
~ eents per ton royalty and has no provision governing surface restora-’ 
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igh’: The existing royalty rate would. be. continuéd for. the first 5: years . 
of the yenewed term.. meee 
~ Montana Power poraendas in regard te royalties— 


that: the’ ‘coal situation in ‘Montana differs materially fron that applied by 
the ‘Geological ‘Sutvey in 1 making its comparison which forms the basis of the 
decision below. 


ne The marginal nature of:this operation; the coal license tax, the competitive fuel 
sources for electrical energy; and the lack ofa stimulant for: full-scale coal 
production in Montana require an incentive royalty. rate for: the first :ten years 
of their renewed lease’ and a rate not to: pxceed ten cents 108) for the remainder , 
“ot the term. nS 


The Geological Survey has offered the following comments. on. n the 
appellant's contentions : se Tae Sate xl 


1. Although fisdies have been aed on conieeiative costs of ‘delivered fuel. to 
various powerplants in previous reports and by the appellant, too much con- — 
. sideration cannot be given to them in setting royalty rates under Federal leases. 


There i is nothing in ‘the Regulations or precedent that sanctions setting’ a royalty 
rate to encourage or assist | in the starting of a new enterprise. However, a lessee, 
after actual operating experience shows. that the lease cannot be successfully 
operated under the terms provided, may request and the Secretary can approve 
an adjustment downward. An incentive, suchas a tax. reduction or the withhold- 
ing of one to. encourage a new enterprise, is a prerogative of a state or. munici- 
_pality. If the Montana 5-cent coal tax is a hindrance to starting the. new ‘plant, 

the company should petition the State for relief rather than expect a. E oveiey 
concession in lieu thereof. fon 8 


The statement has been made that. the powerplant: may not be operating within: 
the first 5-year period and the royalty rate will be 12% cents rather than-10 cents. 
Within the next.6 years, all the present Federal leases in Montana, North Dakota, 
and Wyoming, except one, will be. paying 12%. cents a ton royalty. ‘Further, two 
competitive leases were issued recently involving lands in. south-central Montana 

at royalty rates. of 1714 cents for the first 10 years and 20 cents for the second — 
10-year period. These leaseholds’ are located about 15 miles from the nearest - 
‘railroad, in an “imdeveloped area where mining conditions are comparable to 
those at Colstrip. 


2. The same, or similar. eoaiaiante: could. be made in:answer to. the appellant's 
statements as to the difference in operating conditions at its property. when. com- 
pared to mines in Wyoming. if royalty rates were to be set in an attempt ‘to 
equalize operating cost because of more overburden. at. one: mite than at another, 


~ we would have a multiplicity of rates, | ‘We inust. admit that one of the two prop- 


erties in Wyoming, mentioned. in connection: with stripping ratios, has operating 
conditions that perhaps are unequaled anywhere: else:in ‘the United States. > How- 
ever, continuance of the lease without any royalty would not materially improve 
the competitive position. with respect to this. operation... The other. operation 
~ mentioned has: -conditions: similar:-to those at..the appellant’ S,.mine, . The. claim 
~ that Colstrip has a relatively unfavorable stripping ratio is not substantiated 
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by the record, Northern Pacific Railway ontnany the former lessee, completed 
-an extensive. drilling program in 1955 at the Colstrip property andina published 
report stated that 62 million tons of coal can. be mined -at Colstrip’ by strip 
mining methods at a stripping ratio of 2.1 cubic: yards of overburden:to one ton 
of, recoverable coal. ..Many successful. mines are.operating in the United States 
today with stripping ratios. greater. ‘than 10 to: 1. In.the same report, ‘total 
reserves in the Rosebud seam at Colstrip under less than 60 feet, of cover are 
estimated at 190 million tons. 
» 8B. We will:agree that the appellant has eaer substantial sums in recent 
core. drilling and additional. exploratory work... Nevertheless, $;000,000 tons: of 
coal are presently: uncovered, 200,000 tons on the lease lands, and allowing: the 
amounts quoted for putting equipment in operating condition and for prepara- 
tion equipment, we are quite sure that the total outlay will be very. much. less” 
than if new machinery were purchased, a complete new plant started and a 29 
mile branch railroad. constructed. ‘Undoubtedly, the mining: equipment. was. ac- 
quired at a much depreciated value and even if the original price was paid, to 
deans the* same a ae sae DITceS would rogaine a muen iad expendi- 
a oe tops a fees a a ee ee Se ae ee ar 
..We will agree with the ‘appellant as to the competition ear low-priced Bonne- 
ville ’ power but companies operating in eastern Montana, ‘North Dakota and 
northeastern Wyoming also have competition from low-priced power from Federal 
dams. on the Missouri River, as well as ‘Federal financed steam-powered plants, 


. Ins view of these comments of the Geological Survey, which we adopt, 
_-we Coiiclude that the royalty, rates as provided are reasonable and. fair 

and. their imposition is affirmed.. race . 

In regard to the provision for mactaes qestoration e the lands to be 
included in the lease, it appears that the surface of none of the lands | 
—involved,?.is-owned by. the United States and that the surface owner- 
ship of-all the lands involved except part of sec. 4,'T. 1 .N., R. 41 E., 


M. P.M,, is held: by the Northern Pacific Railway. Company which alse o. 


was the assignor of the’ éoal lease to the. appellant? - According to 
. appellants 1 Northern ‘Pacific has waived | restoration: of. the. surface : 
Tights. “ser Wi is ate te ae ay aie: Rieu 
Asthe Bureau of iad Management boitied ont, ‘the same veliake has 
been B, part of ue coal leases. issued since e March 1951, waunouts so far as 


2 They are: ; : : 

; _PTLLN,, R. 41 #., Mont. Prin, Mer. - ene 
Sec. 2: Lots 1, Zi SwUNEY, NEYSEY, _ 
See, 4: Lots I, 2, 3, 4; SYN, S% 
Sec. 12: N%, BEKSWH, Wien Pe, 

., 2N., R. 41 B., Mont. Prin. Mer. : i: 
‘ Sec..34: SEYSHIY 
; TT. 273 R. 42 H., Mont. Prin. ‘Mer. 

See. 18: Lot 2; SEYUNWY, - 

/aThe surface of the portion of: BeEtion 4: ‘Geecribed is apparently « owned by another 

private party. : BO «so ; a 
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we are ‘aware, causing any particular. contndversy 3 im its application = 
There are no extraordinary circumstances here warranting a departure 
_ from the regular practice. ‘The undesirable after effects of the single- | 
minded exploration of mineral resources are well known and the clause 
is merely a reasonable attempt to achieve some Palance between the 
competing uses of land now and in the future. . ss 

That the land is.of. relatively:low value and used. only for grazing 
and that the cost of restoration. might exceed its. value do not justify an 


exception from the Department’s general: policy. “The lease has been’ 


in existence for 40-years and in starting on anew 20-year extension its 
terms must look to the possibility of changed circumstances in’ the 
future. Further, even if the restoration costs suggested by the appel- 
lant. are high in relation to the value of the surface, they are quite 

moderate in relation to the value of the coal removed. ; . 

The appellant also points out that some of the pits created in earlier — 
operations have been allowed to fill with water from underground 
springs and have become recreation areas. used for swimming, fishing - 
and picnicking. Ifthe lessee, when it completes its operations or when. 
the lessor requests action under the clause, offers an equally attractive 
alternative, it can be assured that its pipe will receive careful 
attention. 

_ The appellant stresses ‘that the Northern Pacific Railway has no 
interest in the restoration of the surface. It contends that the restora- 
tion provision: should be limited to acreage the surface of which is 
owned by the United States: Although it is true that the. United 
States has a greater interest in its own lands, it'also has a substantial 
concern with lands of others “in which it has reserved the minerals, 
together with the right to prospect. for, miné, and remove the minerals. 
Furthermore, by the end of the 20-year sacs: term the ownership 
of the surface of the land may well have eae ie and, the. new owners 
may have a: different attitude from the: railroad’s. Sat 


3 The new provision required to be: ‘included in appellant’s lease Teads. as ‘follows: 

“Protection of the surface, natural resources, . and improvements. - The’ ‘lessee agrees 
to take such reasonable steps’ as may be needed to prevent operations from unnecessarily ¢ 
(1) causing: or contributing to soil erosion or damaging any. forage. and timber growth 
thereon ; (2) polluting the waters of” springs, streams, wells, or reservoirs; (3) dainaging 
. crops, including forage, timber or improvements. of ‘a surface owner; or (4) damaging 
range improvements whether owned by the United States’ or by its grazing permittees or 
lessees; and upon any -partial or total relinquishment or the cancellation or expiration © 
of this lease, or at any. other time prior thereto “when required by’ the lessor and, to the 
extent, deemed necéssary by the lessor, to fill any sump ‘holes, ditches and other excavations, 
remove or. cover all debris, and, so far as reasonably. possible, restore, the surface of the 
leased land to its former condition, including the removal of structures as-and if required. 
‘The lessor may prescribe’ the steps to be taken and ‘restoration to be. made ‘with respect 4 
to Janae of the United States and improvements thereon: oe 
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Finally, the appellant contends that. the terms of the surface restora- 

tion ’clause are vague and uncertain. » Its language, which requires 

_the lessee. “so far as reasonably possible to restore the surface of the 

leased Jand ‘to its former condition” is not unusual legal terminology 
and. its- interpretation: | should: occasion no. more. ‘than. cOPeanery, 
difficulties, . : oy: : 

There remains the appellinve scccrtion cise it ought not to be- held 
responsible. for: restoring land already mined. We agree that the 
restoration clause is to be read as applying ony to operations agai 
taken after it obtained the lease. waa t 

Therefore the decision. of ue Bureau of: Tand Management is 
affirmed. | 

Srewarr Li fees 
_ Secretary of the Interior. 


“UNITED STATES 
ae ov. 
_- VERNON 0. AND INA ¢, WHITE. 
| A-30460 | ade eee December 8, 1968 | 


; Miniag Claims: Discovery—Mining Claims: Patent 


‘A placer mining claim is “properly ‘declared null and void and a patent. 
application rejected when there have not been found on the claim minerals 
_- of such quantity and quality that a person of ordinary prudence would 
' be justified in the further expenditure of his labor and means with a reason: 
able prospect of success in developing a valuable me the only mineral 
found being fine gold. of very little value, 


| Mining Claims: t Discovery | 


- Labor costs are properly a factor: to:be considered in. dercnining whether 
a discovery has been made ee the prudent man rule. 


4 See Ballsun v. Star Petroleum Co.,.288 P..437, 438 “(California 1930), interpreting a 
Jeage. clause reading : “The lessee shall restore the premises as to which this lease. is. 
terminated and canceled to as néar their original conditions as is reasonably possible so to 
do’"; and Houston & Merrill, “Suggested Oil and Gas Lease Form, 7” 2 Rocky Mountain 
Mineral Law Review 83, 88° (1964) : ie & LESSHE * * * shall restore the surrounding 
land * * * to their original | condition. so: far as reasonably possible NE > S - 
_ Compare Baldwin’s Ky. Rev. Stat. § 350. 090.. (1963) : (1). ee the [reclamation] 
plan * * * may require the [strip mining] operator to: ; 

{e). Grade the. overburden, where practicable, . and provide suitable vegetative cover; pe 

For 2 general ‘discussion, of the obligation of an oil-and gas lessee to- restore surface 
after drilling see: Moses, “Peaceful Ooenistence Between. Lessor and. Lessee. Under An, 
Oil and Gas Lease, 2? 2 Rocky Mountain Mineral Law Review. 48, 56 (1964). : ‘ 

For a discussion of recent . statutory approaches to, the problem see: Meiners, “Strip : 
Mining a 3 Natural Resources J ournal 442, (1964).. %, 


} 
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APPEAL ‘FROM THE BUREAT OF LAND ‘MANAGEMENT 


 Meeton 0. and Ina C. White have: appealed. to the Secretary. of the 
Tatener, from. a decision of the. Office of Appeals and. Hearings, 
Bureau of Land Management, dated March 17, 1965, which affirmed a. 
decision of a hearing examiner, dated November 16; 1962, declaring 
the Ruewbarb: and Rubarbe Additional No.2. ene mining: claims, 
located in sec. 21, T. 19 N., R. 6°E., Boise Mer., Idaho, within the 
Payette National "Forest, null and. void and rej cocking: their mineral 
patent application. Tdahs 011114 because no diseévery of a: valuable. 
mineral deposit had. been made within the boundaries of enon pane 
. claim. < 
The appellants éentend. inter alia, that the Aseisiow aproaled from 
“not in accordance with Jaw” and is: ““msupported by the evidence: 
af rotord? They state also that it is improper to include the cost-of 
a mining locator’s own labor “in determining whether a prudent man 
would expend time and money with a reasonable prospect of. success 
in developing a. valuable mine * * *” because to do so. imposes: 
“a test of commercialability [sie] in Case | of values: of limited oe 
— occurrence * * *,” : : 

T have carefully reviewed the entire record 3 in this case,  includitip the 
transcript of the hearing held before the examiner on March 19, 1962, 
_ the exhibits, all briefs and other relevant material, and .am convinced 

that there is no merit'to the appellants’ contentions. Contrary to their 
allegations, the decisions below are supported by both the facts and 
law. The testimony. and evidence adduced at the hearing has been 
very completely summarized in the decision of the hearing’ examiner 
| and will not be repeated at length here. 

~The Ruewbarb.and Rubarbe Additional No. 2 placer: mining claims 
were located by the appellants i in the fall of 1923 and in July 1924, . 
respectively. (Tr. 153), for gold,. platinum, ‘monazite, two kinds of 


a gerne and other rare.earth minerals." _ 


Two government mining engineers, G.:R. Plumb and: Vernon Dow, 
| examined the claims and took 14 samples of material thereon. They: 
_ sampled every discovery pont suggested byit the ea Deee ee 15, 


2Mr, White testified ‘that the claims were originally Jocated in 1894 (rr, 156). The 
claimants attempted to amend the Ruewbarb claim: on July 21, 1958, and’ the Rubarbe 
Additional No. 2 claim on July. 16, 1958:.. However, the attempted amendments are without. 
legal effect as ‘to lands: in sec. 21 temporarily withdrawn for the Krassel. Administrative 
Site on July 16, 1953 (see 20 FR. 1898 (March 29, 1955)-and 43 CFR § 295.9, Circular No. | 
1830 published in 17-F.R. 7868 (August 26, 1952) and 17 F.R. 7677 (August 21, 1952):).. 
Land in the section was permanently withdrawn for the administrative site pursuant to. 
Public Land ° ‘Order 1374 ‘of December 20, 1956, 21 F.R. 10400 (December 28, 1956). 
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69) and also other places selected by themselves (Tr. 69). The exam- 


ination by Plumb and certificate of assay for these samples showed 


an estimated value of a low of .6 of a cent per cubic yard to.a maxi- 
mum of about 2 cents per cubic yard of material. The average was: 
less than one cent per cubic yard. (Tr. 41-48, 53-60, Exhibits 9, 11). 
Samples taken from the appellants’ workings failed to itidicate: any: 
significant values (Tr. 55, 57-59, 79-80). Plumb testified that. the 
— quality and quantity of inaterials found were negligible, that mining 
would not: be economically feasible (Tr. 70), and that a prudent man — 
would not be justified ma further expenditure of time and money on 
either of the claims with a reasonable expectation of developing : a pay- 
ing mine (Tr. 71). Dowconcurred (Tr. 88). 
Three mining engineers examined the claims: for the mining alae | 
ants, Bill Ener: Ernest Oberbillig, and Mark Evans. Each sampled 
' the claims and each. found some fine gold in the samples. . Harris 
concluded that the deposit. was not extensive but was. sufficient toi 
justify a small operation: (Tr. .96). .-Evans, a geologist and mining | 
engineer, believed that since gold ‘was found: on the surface’ it was 
a good indication that pay gravel would be found at depth or at - 
bedrock, although he stated that there was no certainty of it (Tr. 205). 
Oberbillig made the most thorough: examination: of the three. He 
divided the two claims into five parcels (see Exhibit H).. He shaded. 


portions of each claim:to indicate where he believed placer: gravel de- 


- posits existed. After ‘sampling parcel No. 1, which -is:on the western: 
end of the Rubarbe Additional: No.:2 claim, is stated that:mining in 
_ this area ‘is questionable because of the limited amount of placer gravel. 
remaining in this area (Tr. 114). His examination revealed a very 
limited quantity of placer gravel on parcel No. 2—possibly 5,000 yards: 
(Tr. 115) ; parcel No. 2 comprises about one-fourth of the western end 
- of the Ruewbarb claim. Parcel No. 3, which comprises the remaining 
part of the Ruewbarb claim, has: about 30,000. yards of minable pravel: 


(Tr. 123). Parcel No. 4, which covers the largest area.ofthe Rubarbe _ 


- Additional No. 2 claim, has only about 600 or 700. yards of minable 
gravel, and parcel No. 5, located along the east endline of the Rubarbe 
Additional No. 2 claim, cha 800:t0 1,000 yards of minable gravel (Tr.. 
125). Oberbillig concluded that only parcel No. 3 on the Ruewbarb 
claim would support a mining” operation and then. only a one- or two- 
man operation (Tr. 135). “His opinion of the material in the discovery 
cut on the Ruewbarb claim was that the.gravel.in the pit was very 
good material for concreté gravel, but it: was not essentially a strong: 
mineral carrier (Tr. 127). Based on his examination, Oberbillig con- 


522]... .UNITED STATES, v..-VERNON:0.. AND-INA C. WHITE 525 
December 3, 1965 - 


cluded that parcel No. 3 on the Ruewbarb claim i is conducive to: a, one- 
mine on. the Rubarbe Additional No. Qa are questionable (Tr. 135, 136). 
It is’ apparent that, what exists. on these” claims, from the ‘results 
. obtained by both: the mining engineers : for the Government and appel- 
lants, is- some. fine gold and small ‘values not sufficient. to justify. a, 
prudent, man to undertake a mining operation. | Ss 
_” The certificate of the assays of two samples taken by mining claimant 
Vernon ‘White ( Exhibits N; Oo) ‘showed. exceptionally high values 
($9.62 per ton and $560 per +bn): “They were so far in excess of the 
values recovered by the mining, experts who testified for him that his 
sampling cannot be considered to be representative and little probative 
value can. be given to it. This is ‘further evidenced by two statements | 
by ‘White. “He testified that he had recovéred. only six ounces “of: gold | 
since 1924, and, further, he stated. that the claims are not ready to. 
“pay at this time (Tr. 184). “These statements certainly: n must, cast 
considerable doubt on the results of his sampling. | ; 
. ~ When the Government contests a mining claim, it bears die burden 
of going forward ‘with sufficient evidence to establish a prima facie ~ 
case in: stipport of its.charge of invalidity. The burden then shifts — 
to the mining claimant to show by a preponderance, of the evidence | 
that his claim i is valid. | Hosier, vy. - Seaton, at 1 BK 2d 836 CD. C. Cir. 
1959). 
Although the mining statutes do not specifically define a “discovery,” 
it has béen held that one exists where: ao ae . 
Le ae minerals have been found and the “evidence is. ‘of such a character 
“that a person. of ordinary prudence would be justified in the further expenditure : 
of his labor and means; with a reasonable prospect of success, in developing a 
valuable mine, *.*'*, ’ Castle v. Womble; 19 LD. 455, 457 aes Best v. Hum- | 
-boldt Placer Mining:Co: »8TLUS. 334 (1963). . - 
The mining laws do not require that the values: Hon iniiat be such iS 

_ ‘as will demonstrate that:a claim cain: be-worked at a profit or that it - 
is more probable than not that a.profitable mining operation can be 
“brought about. .Undted States:v. C.F: Smith, 66 ID. 169, 172 (1959). 

‘Nevertheless, the value which sustains a discovery must be such that 
- with actual mining operations under proper ‘management a profitable . 
venture may reasonably be expected ‘to result. United States v. San- 


tiam Copper Mines, Tne. A-28272 (June 27, 1960).° Thus, the mere — 


willingness of ‘a’ ‘ining claimant: ‘to expend. ‘more time anid money 
 -in‘an effort to develop his. claim isnot enough. United States v. ss 
. Fullingim and:J ohn: Tinikle; A-28850° (September 18; 51962) .° 
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A showing of isolated bits of tiateral, not connected with or Jead- 
ing. to substantial values is not sufficient to. constitute a discovery. 
United States v. Frank J. dlley, 59. 1.D. 446 (1947) ; United States v. 
Richard L. and Nellie. V.E ‘fenbeck, A-29113 (January 15, 1963). . 
Nor is. it sufficient to constitute discovery that. the mineral: showings 
indicate. only ‘that. more exploratory work is warranted. United 
States v. Clyde Raymond Altman and Charles Mm. Russell, 68 aD. 

235 (1961)... Further, the. mere hope or expectation, based upon a& 
general belief. that values will increase -at depth, -is not, sufficient to 
validate a claim. United States v. Laura, Duvall, and Cufford. F. . 
Russell, 65: LD. 458 (1958). mae 
- The appellants have not made out. there case. “They have not. ae 
that the minerals in. existence are of sufficient quantity or quality to 
satisty, the prudent. man. test. U néted States v. David L. and K athryn 
Kung, ‘A-30917 (December, 29, 1964) ; United. States v. Robert G. and 
Orpha B. M. cMillan,, A-29456 (July 26, 1963) ; United States v. Sam | 
7 Goehring, A-29407 (July 2, 1963). . 
__There is no merit. to. ‘the appellants’ contention Shae: to: es: into 
~ account the financial cost of their own labors in. applying the ‘prudent 
man test is ‘to impose.a marketability test to their operations. Labor 
costs must: clearly be considered. in determining whether, a mining 
operation has.a reasonable’ prospect of success: and there-is no- reason 
to treat the value of the labor of a locator any differently from that of 
one, he might hire; .either one must be.taken into consideration in 
determining the likelihood of a profitable. venture being established. 
United States v. . Facobo Armenta et an, A-28248 (Tune 22, 1960). 
one: of their ‘withesses,. Harris. Tn expressing the opinion that a small 
_ operation:could be conducted on the claims with a reasonable prospect 
of success, he seemed to base it-on the assumption that mining costs 


would run,.10,-cents. a: :yard. or less. However, he. said. that.estimate — | 


-§neluded very. little for labor costs, that it would be: “doing: ‘it: for 
‘yourself. for free * * *.? (Tr: 101.) -. Ms = 
“The incredibility of the’ appellants’. contention that shay have made 
- discovery‘is perhaps most clearly pointed out by the testimony they 
- @licited. from their own witnesses-that in 1923 and 1924 there existed — 
onthe ¢laims mineral deposits that. could have been developed: by a. 
prudent person with:a:reasonable prospect of success (Tr..97, 185-136, 
904-205)... I£:this..were. so, it passes. belief. that. in. the 38-39 years 
elapsing™ until, the hearing appellants. mined: only:..6 ounces of gold. 
How long ‘were © they. going to. wait-before commencing, a mining op- 
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| ‘eration; and ‘more. scroueatle why. were:they eaitine! -The:answer 
seems plain that they have not iyet. found any: values suificient. to 
warrant development. eee 
'..Thus, in view of.the absence of a showing of a lieve on fees 
: ciscne they; were properly declared null and void. = the. fol eaaned 
patent application properly rejected. : 


. «..Pherefore, pursuant to the: authority dolorated tc to ‘hs ‘Solicitor : 
the. Secretary of the Interior: (210. DM ee (a) OA F. R. aie 
"the decision appealed, from. i 1s. affirmed... 


“Ernust’ F. Hom," 
A ssestant Solieton : 
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Ai antl Gas Leases: “Applications Desrpin—Suvee 0 of : Public Lands: 
Generally . 


A metes and bounds deseription ‘of a “tract of land, in an ‘oil: and gas ease offer 

oh ~ must be éonnected to an official coruer of the public land surveys, which term 

> includes: township corners, : ‘Section ‘corners, ‘quarter-section corners ‘and 

meander corners and excludes quarter-quarter: section: corners and lot corners. 

» >, @Stablished by protraction,. but an. offer. is:not to be reject for failure to tie the 

“ c description to an: “official corner ‘where’ the point of beginning : for the deserip- 
rare tion i is a lot corner which i is also a meandér corner.’ 


“Navigable ‘Waters—Rulés of Practice: Hearings | i 2 


, Although a hearing is not. ‘required prior to a determination that. a 1 lake is non- 

oe navigable and ‘its bed “public lands, a State which’ has heretofore not been. 
ro duformed: of: the factual. ‘basis. for guch: a determination will be allowed to 
<i: present, such information. ‘as. it:desires supporting -its’: ‘view: that the: lake is 
an navigable and the. Director will then. decide. whether . a hearing would. be 
useful. 


“APPEAL FROM THE BUREAU OF 1 LAND MANAGEMENT 


“J ohn Shiydér has appealed to the Secretary of thie Tntetior from a 
_ decision ‘dated February 25, 1965, ‘whereby the’ Office of Appeals and 
Hearings, Bureau of Land ‘Mansgément; réjected his’ noncompetitive 
oil and, gas. lease offer, Montana, 058508,. filed pursuant: to section -17 
of the Mineral Leasing Act, as amended, 7 Stat.781- (EO); 80 Ui8.C. 
| § 226 Gees 
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- The appellant filed his lease ‘offer on. June e 10, 1968, ieabins there- 
‘In, by: metes and-bounds, a:tract of 99.90 acres in sec. 1, T.35 N.,; BR 38 
Ey MP. M.. , Montana, consisting of a poe Le the ase: bed of f Goose 
Lake. ) 2 
~ ‘By a-letter’ dated August 6; 1963,: ‘the! Montana: land 1 office notified | 
ne Montana ‘Commissioner 6f: State: Lands ‘and Investments of its 
determination, based upon land office records; that’Goose Lake is not — 
and has never been a navigable body’ of ‘water, that title to the bed of 
4 nonnavigable lake remains in the United States until it disposes of : 
the abutting land, and that the Governinent, as‘a riparian owner of | 
mineral rights, asserted its authority and intent to issue an oil and 
gas lease covering the land applied for by the appellant Subse- - 
quently, the State notified the land office of its claim to ownership of 
the bed of Goose Lake on the grounds that. Goose Lake was a navigable 
Jake in 1889 under the test of navigability. set out. in United States v. ~ 
Utah, 283 U.S. 64, 76, 82-83 (1931), and title to the lake bed vested . 
in the State upon its adiniceion. into:the:Union..in 1889.05. - 3 
On April 8, 1964, upon the basis of a field examination otdaeiad a 
in December 1963,-the land office issued 4 decision setting forth its ° 
finding that Goose ‘Lake was not navigable when Montana entered 
the Union and stating its intention to issue an oil and gas lease, The 
State appealed from. that. decision to. the. | puree of f Land : 
Management, and requested a hearing. © 9 
The Office of Appeals | and Hearings. found that the. métes and 
bounds description in Snyder’s lease offer is tied to the public land 
_ surveys at the southeast corner of lot 12, sec. 1,.T. 35 N., R. 38 E., 


that this corner is approximately the west quarter- quarter section... ii 


: corner, secs. 1 and 12, and that the. description does not meet'the re- ~ 
| quirement that. such a description must be connected. to an official 


corner of the public land surveys, which’ term includes township 7 


corners, section corners, quarter-section corners, and meander corners, 
citing departihental decision, Jack S. Stanley, A-29148 (Ja anuary 24, 
1968). It concluded that Snyder’s offer was defective and therefore — 
rejected it. It. further found that there was no apparent present need 
tO determine by a. hearing. whether Goose Lake was navigable when 

Montana, was. admitted into the Union and denied the request. for a 


lithe record: shows. ‘that the lake bed: lana applied for abuts patented 1 Jana: in’ which see : 
aeinerals ‘were reserved to the United: States..: : eer oe re eer 
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hearing, dotting: that the ‘State was not. sro luded from iad’ | 
~ action looking to a judicial. determination. i m the matter. The e Btate: 

did not appeal from that decision. | oe te 
Snyder now contends, ¢nter alia, that the eer of epee! In te 
 -metes and. bounds description, the southeast. corner of ‘lot 12, sec. 1, 
is, In fact,: ‘a meander corner and satisfies the criteria set. forth 1 in the 
* Stanley case, supra. This. contention has merit. 9 > : 
_.. The Stanley case pointed. out. that section ‘349 of the M ital a : 
“Tnatriobions for the Survey of the Public. Lands of the United. Staées,. 


194%, defines the “corners” of the public:land. surveys as “those which. 


are represented on the official plat, i.e—the township corner, the section _ 
_ corner, the quarter-section corner, the meander corner.”.. Section,196 of 
the Manual, the decision further: pointed out, provides that. “[t]he 
regular quarter- quarter. sections are aliquot parts of quarter, sections © 
based. upon mid-point. protraction; itis not deemed necessary to i in- 
: dicate these lines upon:the official. plat. * The same section also pro-. 
- vides that “[tThe ' sections bordering the north: and’. west boundaries: 
of a normal township, excepting section 6, are’ ‘further subdivided by 
protraction into parts containing: two regular half- -quarter : sections and. 
four lots, the latter containing the fractional areas resulting. from the | 
-plan of subdivision of normal township * Oe See. cate : 
_ Thus, the quarter- quarter section corners and. the: ae lot corners — 
ean regular townships are not points that’ ‘have been established by © . 
actual survey and are not.“corners” as that term is ‘used i in the Manual 
of Surveying Instructions and | in the Department’ regulation 43 
‘CFR 3128. (a). But lot 19, sec. 1, is not a regular lot established by | 
protraction. It is an. irregular lot. resulting from the existence. of a 
_ meandered body of water, and its southeast corner is a meander corner 
established: by the surveying ‘process. ‘The fact that. the southeast 


corner of lot'12 may be approximately the same as the west quarter- 


; quarter. section’ corner, secs, ‘Land 12, a, point. which, aft. established, 
would be established by protraction, i is immaterial. Tt was, therefore, 
error..to reject. the appellant’s lease offer for failure to tie: the metes 
and bounds description to an established survey corner, and: it be- 
“comes necessary.to consider anew the question of title to the lake bed, 
for the: determination of:this.issue isa’ prerequisite to the issuance of - 
an oil and’ gas lease. A.W. Glassford et al:, 56°1.D. 88; 91 (1987 Nee 

“The answer ‘to the ‘pistion of title to the Tas bed; as ‘the jand office 7 


530. — DECISIONS -OF.- THE DEPARTMENT OF ‘THE “INTERIOR L72 LD.. . 


pointed out, depends upon “the ‘determination : as to whether or not 
Goose Lake was a navigable body of water at the date of Montana’s — 
admission into the ‘Union 'in 1889, for, if the: lake’ was then navigable; = 
title to the lake bed passed to the State upon admission, but, if the lake’ 
was not navigable, title to the lake bed did not pass to the State. The 
question of navigability; of course, is a federal question, even though 
the waters are not capable: of use: for navigation or in interstate or 
foreign commerce, and state laws cannot affect title -vested’in the — 
United States. United States v. COtah, aun, United States ve egies 
295 U.S. 1, 14 (1935). , 

While it is ‘often ‘difficult to: Geteindtae: whether or not a. ree of 
water is, in “fact, navigable, the rules that govern this determination: 
have been set forth with clarity. cas U: ad States Ve: 0 ee acai the. 
Court stated that: x 
The test of navigability has Hrcgueditiy been stated by this Gout. In The 
Daniel Ball, 10 Wall. 557, 568, the Court’ ‘said: “Those rivers must ‘be regarded 

a8: public: navigable rivers in law -which' are navigable in fact.: And they are 


navigable ‘in fact when: they ‘are used, -Or aresusceptible: of being: used, | ‘in their 
‘ordinary: condition,: as highways for commerce, over which trade. and travel. 


are or may be conducted: in the customary. modes. of trade and travel on water.” a 


In The uM ontelio, 20 Wall. 430, 441, 442, it avaS pointed out that “the true test of 
the navigability ‘of a stream does not, depend ou the mode by which commerce 
is, or may ‘be, conducted, nor the difficulties attending navigation,” and ‘that “it” 
- would be a narrow rule to: hold that in ‘this country, unless a river was capable 
of being navigated by steam: or sail vessels, it could not be treated as a public - 
highway. ” The: principles thus laid down have recently been. restated. in United 
States v. Holt State Bank, 270 U.S. 49, 56, where the Court said: _ 


“erhe rule jong since. approved ‘by this Court in applying the Constitution 
and laws of the United Statés | is that streams or lakes which are ‘navigable in 
fact’ must be regarded. as navigable i in’ ‘law; that they. are navigable ‘in fact when 
_ they are used, or are. susceptible of being used, in'théir natural and- ordinary. 

condition, as highways -for cOmmerce;.over which trade and. travel . -are. or 
. may be conducted : in the customary. modes of trade and. travel on. water; and. 
. further. that “navigability does not depend on the particular mode in which 
such use is or may be: had—whether by. steamboats, sailing vessels or flat- 
boats—nor onan absence of occasional’ difficulties in ‘navigation, put. on the 
fact; if © ‘it. be’ a’ fact; that. the stream ‘in its’ natural. and ordinary: sit cerned . 
affords a channel for useful;commerce.”.-. --- Gp Ee Sigh “ 
ee Tage aL. ale gee oa eo aan atin Nears es Sen 
“The: question: of that’ ‘susceptibility in. the ordinary condition:-of ‘the: rivers). 
rather than of-the:mere manner or.extent. of-actual use, is thé crucial- question... 
* ** The extent, of existing, commerce is not the test; The evidence, of the 
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actual’ use ‘of streams, and: ‘especially of extensive and continued: use for com! ; 


‘mercial pur poses, may be most-persuasive,. but: where conditions of exploration . | 


. and. ‘settlement. explain’ the infrequency or limited nature of. such use, the sus=) 7 
ceptibility. to use as a highway. of commerce may still. be satisfactorily proved. 

_As the Court said, in Packer-v. Bird, 137.U58, 661, 667; “It is, indeed, the sus-_ 
ceptibility to use as highways of commerce which gives ‘sanction to the public 
; right of control over navigation upon them, and consequently to. the exclusion 
of private. ownership ‘either of the waters or soils under them.” - In Economy 
Light & Power Co. Vv. United States, 256 U.S. 118, 122, 128, the: Court: quoted: 
with approval. the Statement in’ The Montel, supra, that. ‘the: eapability -of: 
use by the-publice for purposes: of. transportation. and. commerce affords the true. 
te criterion of the may ga bUntY of a river, rather than the extent and manner of 
that use. Y 


In The M intelto, 87 U. Ss. (20 Wall. ) 430, 449, 18TH, 3 ; ity was 1s frthen ; 
stated by: the Court that: 


Be Vesely: ‘of: any . “Kind: that can float upon: water,” ‘whether ‘propelled’ ‘by: 
animal power, by the wind, ‘or ‘by the agency of: steam,: are,-or may. become, the 
mode by which a vast commerce can. be’ conducted, and it would be. a mischie- 
‘vous, rule that would exclude either in’ determining the navigability of a river.. 


- Tt is not, however, as Chief Justice Shaw said, “every small creek in which. a abies 


fishing skiff or gunning canoe cari be made to float at high water which i is deemed 
navigable, but, in order to give it the character of a navigable ‘stream, ‘it: must 


- be generally and. commonly useful to some. purpose of. trade. or: ‘agriculture.’ 


- This Department has also held that an inland lake, two miles long : 
and three-fourths of a mile wide, is not navigable‘ in the sense that its 
waters can be put-to a public use for the PuEpesee of trade and com - 
merce. Reuben Richardson, 3 L.D.201 (1888). ae a Ae die 

‘The determination by. the land office.that Goss Lake j is not, ‘and 
--was-not in 1889, a. navigable body of water, as we noted earlier, was 
_ based upon ‘the report of a field investigation conducted in December 
1963. That report disclosed that Goose Lake is a. shallow alkali lake 
approximately a mile long and: a. half-mile wide. Local residents ‘were 
reported to havé stated that’ you could walk across any part of the lake 
in. hip. boots. . Affidavits were taken of four local. residents, each, of 


whom stated that in: his opinion the lake-is not and: has ‘not been: nav) 


. igable. One of the affiants stated that the: only times the lake was used. 
- for transportation were during the: ‘winter months from approximately : 
1920. to. 1940, as a-coal, sleigh. road;: and. occasionally, since. 1940, as a, 
ttuck' route, uses which ‘an hardly be described as havigation.” ape 6 
“Tt is ‘hot: “entirely. clear’ how’ much” weight the land. office ‘gave in 
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. making - its ; delermaiacions to esumong that the. lake, had not. at any 
time been used for navigation. It is, of course, well established. that 
_ it is the potentiality for navigation of a-body of water, rather than 
the actual use of it that has been made or is being made that deter- 
- mines ‘its: legal navigability. See United'States v. Utah, supra; United 
States v. Appalachian. Electric, Power Co. 311 US, 87 7, 407-409 
. (1940). Whether or not the land office applied: the proper criteria-in 
reaching its conclusion, however, I would have to conclude, upon | the 
basis of the evidence contained in the record, that Goose Lake does not: 
meet the test of a , navigable body of water set forth by. the ‘Supreme: 
Court.2 » | 

In its appeal to fhe Director, Bureau of Land Management, ae 
State asserted that it was “prepared to prove through: expert testi- 
mony, reference to various maps, charts, and other documents, and 

other factual evidence, that Goose Lake, and particularly that: portion 
of Goose Lake overlying the lands-proposed’to be included in the oil. 
and gas lease, was a navigable body of water” in 1889 under the test’ 

_ set out in United States v. Utah, supra. The State did not, however, 
A allege any. facts whatsoever, apparently declining to state its case unless 
it could do so.in an open hearing.. Thus, the State’s appeal - to. the. 
Director, as it now stands, does not raise'any factual issue, but it asserts. | 
only. a conclusion of law which affords no basis for a hearing. 

It does not appear, however, that: the State has previously been in-. 
formed of the factual basis forthe determination of the status of Goose. : 
Lake. Now that it has, the State is allowed 60 days from the date of. 
this decision in which to submit to the Director of the Bureau of Land 
Management. an additional statement showing wherein it believes the 
land office to have erred i in the factual evidence which it accepted i mn 
making its finding. If the. State alleges the existerice of facts. which 
appear to be inconsistent with those relied upon. by the land office the’ 
Director, im, his discretion, may order that a hearing be held.* Tf, on 


2 In United States Vv. Gepen supra, the Court sustained the: finding of 2 + petal Master 
that five connected bodies of water, covering 81,786 acres of land and extending over a 
distance of approximately, 30 miles, were not navigable. Included in the Master’s findings 
‘of fact was a finding that at average ‘water surface elevation: nearly halt of the area 
was ‘covered by Saker ‘two tect’ or less in - depth aaa that less thai one-fourth ‘of its area 
. ‘was covered ‘by water having a-depth' as great as three to four feet. There is no: ‘evidence 
“in the record. that the small lake in question here has or had,any greater adaptability. to 
. navigation: than did the several bodies of water in thatinstance. : 
- 8There: ig no requirement, that.a.hearing be. held: ‘prior to a determination by the: De: 
partment: ‘that the bed of a river or lake is public lands. If the” State is dissatisfied, it 
may institute judicial proceedings to assert its claim to the lake bed. See Willis W. Ritter 
et at., A-27755 (December 22, need: 
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the other hand, the State fails within that period to allege such facts, — 
- the finding of the land office will stand as the Departments determina- _ 
tion’ that the mineral deposits ‘in the subject lands are a part of the — 
~ ‘public domain, subject to administration by this Department: under | 
the Mineral Leasing Act. Cf. State of Oregon, 60 1.D. 814, 315. (1949) $ 
Bernard J. and Myrle A. Gaffney, A-30327 (October 28, 1965). 
Therefore, pursuant to the authority delegated to. the Solicitor: by 


__. the:Seeretary of thé Interior: (210, DM 2.2A (4) (a); 24 FR. 1348) ; the. 
-. decision appealed from is reversed. insofar as it rejected Snyder’s. lease | 


offer for: failure to'tie the land description to an official survey corner, © 


ahd the case is remanded to. the Bureau of Land Management, for eats 


| further procesdings i in. accordance herewith. 


- Ernest EF. Hou: 
| Assistant. 8 olicitor. 
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 TROA-410-1-06 rs | Decided December U4, 1965 


Eales of: Practice: Appesis: Generally : ae 


AS motion: for - ‘reconsideration: will be" denied where representations pre- 


‘sented are: not’ persuasive of error’ by ‘the’ Board, and the’ other: matters pee? 


: advanced were. fully considered DY, the. Board in its ‘original ‘decision. . 
BOARD or CONTRACT APPEALS 


| “This appeal. was: 3 hebetofors: sustained to: the: extent of recognizing . 
“that Paul “A. Teegarden (Appellant). had: ‘Been excisably delayed | 
_for specified periods and, therefore, was entitled to have: his. liability 
for liquidated’ damages’ reduced." Further claims for extensions. of 

time. for. performance were. denied, because appellant. failed to meet - 


“the: criteria of: excusability: prescribed by: paragraph “o” of the: Termi- 


7 ation for Default—Damages for Delay—-Time Extensions provision | 
(Clause 5) of. Standard:Form 238A: (March 1953 Edition). 

A timely motion for. reconsideration. was filed by Dep artment Coun- 
sel on. August. 26, 1965,. and a brief in: ‘SUpPOrt, of: Mee motion was 
submitted to the Board on November 3, 1965. 


"A IBCA-419-1-64 (July 27, 1968), 72 2 LD, 804, 65-2 BCA par. 5011. Pes 
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_ In our original. sbeaor: the: Board found from, the evidence that - 
the contract, which called. for piecing, hot bituminous concrete, -pave- : 


a une - , 22, 1962. On die ae of dicot finditie we: e held that, liquidated | 
demagee should. not have. been. ‘assessed. for the period between. that 
date and J uly O75 1962, ‘which. was, the date of final, completion, of. ‘the 
i: contract. as ‘determined. by. the, authorized representative of the,con- 


ry 


tracting officer. .. . Slaton aed Se ee Se al 
Government , ‘Counsels’ motion for reconsideration, is premised Ars 
‘primarily. on, legal 


completion” -OF | “substantial Rete antes as. sit. is. ee m the gen- 
eral law of. contracts, is not applicable. here, because. subject contract 
contained Standard Specifications FP-57,? which were not present in - 
- cases ‘which’ were” ‘eited in support of the Board’s original decision. 
“Government: ‘Counsel specifically makes reference to Clause 8.6 en- 
titled “Contract Time” ® and Clause 5.6 entitled “Final Inspection” * - 
of Specifications. FP-57..... These-clauses, authorize the Government 
engineer to determine and establish the final completion date. Weare — 
‘not convinced that the mere presence of Specifications FP-57- in: the - 
contract precludes: the Board from TEvIGN IDE. the propriaty., of, the 





_ . 2 Standard ‘Specifications: ‘for Construction of: Reeds. and Bridges om Federal : “Highway 
“Projects © (January. 1997) issued. iby. the Bureau, “of Roads, United . States, Department et 
‘Commeree. Te 
88.6 ‘Contract Time. ‘The ‘umber: 6f dalendat ‘daa or” cone: tinie roe Gorronmnancs 

shown in the contract as awarded is based on: the original contract’ quantities. The total 
contract time allowed for the performance: of ‘the work shall be the number of calendar 
days shown in the contract as-awarded, plus the number of calendar days granted in orders. 
issued: by :the- engineer, plus ‘the number of calendar days determined as follows: If satis~ 
factory performance of the.contract with changes, extensions, and: ‘increases ordered: :or 
authorized ‘by the engineer results in the final amount. earned. being ‘greater. than the 
original: contract. amount, the ‘number’ of ealendar:. days shown ‘inthe contract: ‘as: awarded 
shall .be increased in the same ratio, that the total amount. earned: bears to. the, original 
‘contract amount. * — 

"4TH @ count. of ‘elapsed paree ne days to be Ghaseed ‘against ‘eontract time shall ‘beptii: om 
. the calendar: day ‘immediately, following the. date of: receipt by the - ‘contractor of: ‘the: notice 
sm from the engineer to proceed. with the. work and shall eontinue to. and ‘include ‘the date of 
 Conpletion of ‘thé ‘work- as’ ‘determined | atthe ‘final inspection, exclusive of ‘those. inter- 
vening calendar days: not: chargeable: against. ‘eontract: time: ag provided: ‘in: ‘article: 8.7, 7 
445.8 Final Inspection. Whenever, upon inspection,- the engineer shall find that all.the 
“materials, have been ‘furnished, all the work has béen performed, and all ‘the constriction 
“provided: for by: the; contract,’ has: been completed in. accordance -with its terms, ‘he shall 
accept the work and shall ‘establish. the date of completion thereof, after: which. no. ealendar 
days shall be charged against contract time and the contractor shall be so: notified. “Upon 
such’ notification, which shall be confirmed ° in writing,. the’ contractor shall be’ Telievedi 
’ of any responsibility ‘for’ further work: under the. contract except ‘as may be required 1 for 
correction. of any defective work Subsequently found. | : 


SL 


fey) S20 APPRAL! OF PAUL ACTENGARDENE | SF 0 5B 
hi _ December Hh. 1965. Mi in = 2 
contracting, officer’ S establishment of. ‘the date of completion of thee 
contract, ‘pursuant to the Disputes clause. (Clause 6). “Nor does’the-. 
incorporation. of F-P-57 constitute, an, exeention: ‘to, or. rRWOE Oh the: 
“substantial completion” doctrine. gees cris A eee 
~The Court of Claims ® other: slinaniscteine Boards § ind this Board . 

| hiv recognized. the: ‘principle: of substantial completion’ of ‘contracts.. 





~ 





- WAS pointed, out. in our. original. decision, the, contract work. Fomaining . 





and. sodding which. did nob, interfere mith, the intended use vot the road 
‘under construction. - “The Board accordingly found that’ the contract: 
work . was. substantially completed on that date, and that such com- 
pletion precludes the assessment of ae damages for a » period 
subsequent thereto... PUA Ae OR 8 eee a Sorel here ae! 7 rie 

~The: motion ‘sets. forth no ‘new: sinktters, which were not! thoroughly : 
‘considered: ‘prior’ ‘toy. and: in:our: decision; furthermoré, ‘it. does not: | 
advance a'valid reason: for: modification: of our' decision), or the reopen- 
ing of . the proestinge for Ahe. Dus oe oF receiving: ‘Additional 
evidences’ Ce gee ag le AP ateak GE ek 








“Condtusion ae Wok pat ae 





| _ Gopaament Counkel’sii "buon for: reconsideration ‘ds: denied, ‘ond 
the Board’s original d decision i 1s s affirmed. aot 








Jo OHN Ju Hiss u ember. be 


ei ‘CONCUR:. Uae 


[Wark ® MoGravi, 
M ember. 





T concur: ies pint ed 








, Dean’ FE Rares, Chairman. 





: te” 
‘ 


5 Continental Tilinois Nationat Bank v. United States; 126 ct. ch 631, 639" "(i953)" su 
Continental Nathinar Bank: ‘Ve United ae 121: Ct.: “CL. ..208; ast 101. BE. Supp. TBR 
(1952). as 

Pear “Blectric ae “ASBCA. ‘No. ‘4570 ieee “30, 1960), “60-2 ‘BCA’ par. "2782; , 
Shreveport ‘Laundries; Inc., ASBCA ‘No: "2577 Soot 3; SORONs, wa. “DL. Powers Con- 
tracting Co., ASBCA No. 1480 (August 31, 1953), 


1 Hastern Maintenance Company, IBCA-275 (November 29, 1962), 69. LD. “915, i962 - 


BCA. par. 3583 ;, Elmer A, ‘Roman, IBCA-57 (June 28, 1957), 57—1 BCA. par. 1320: Urban’ 


Eiambing ond Heating O6., “IBCA-48 (November 21,-1956), 68 LD. 381, 56-2 BCA par. | 


1102.-'-Note? “In: the, ‘appeal of. Sun Construction. Corporation, . IBCA~208 (January 25, 
1961), 61-1 BCA par. 2926, 3 Gov. Contr. par. 198(d), the Board found that a building was: 
substantially completed on a specified date, but determined that this work constituted 
approximately only one-half of the total cost of performance, and consequently denied - 
iat phase of the appeal, pertaining to. the: assessment: of liquidated. damages. 
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in | CLIFTON 0. MYLL | 
_ A-29920 (Supp. ) Devided December 28, 1965 


Rules of Practice: Appeals: Generally—Desext Land Baby: Cancellation— 


Equitable Adjudication : Generally » 


-A-decision holding a ‘desert. land. entry for’ cancellation will be vacated and 


. the case. remanded for. further proceedings where during the pendency of a 
: "petition: for. reconsideration. ithe. Department: adopts; ‘a policy ‘concerning 


similar. entries. permitting. them. to proceed t to. o-patent i in® certain circumstances ; 


under principles of equitable: adjudication, - 


Clifton 0. Myll, 71 LD. 458 (1964), as, supplement, 71 LD, 486 (1964), 3 


ae 


“PETITION. FOR RECON! SIDERATION 


On. Deconbar 11, 1964, Clifton O. Myll: Aled! a petition for end eS 
eration of the Departmental decisionof November 25, 1964, Clifton 


" O-Myll, A-29920, 71. 1.D. 458, 'as supplemented by.a decision of Decem- 


‘ber 11, 1964, 71 I. D. 486,. holding clesert, land sed Los Angeles 03947 8 


for cancellation: | 
- Ina recent. notice, dated ‘Deoumber. 2, 1968, “Regarding Carin 


: Desert: Land Entries.in. Imperial. and. Riverside Countiea,. California,” : 
the Secretary of the Interior. determined that, in:cértain’ circumstances, - 
desert land: entries: which had been sispeuded pursuant to Maggie L. 


Havens, A-5580 (October 11, 1923), and which: have been actually 
reclaimed or are in the process of being actually and diligently re- 


claimed, though the statutory life of the entries has elapsed since the. 


: date water became available to the districts in which they were situ- 


ated, would. be pérmitted’to submit final proof which would'be con: 

sidered in’ accordance. with. the. principles of equity and justice as. 
| authorized by 43 U.S.C. (1964) 1161, notwithstanding that such devel- 

opment was not completed within the sae! hte remaining in the 


- : entry, after March 4, 1952.. 


Since it appears that. Aviyivecentiry is 18" one ‘of. ‘those: atinlitying for 
73 consideration under the terms of. the notice, the. decision of November 


95, 1964, as. supplemented... supra, iS: vacated: ‘and. the, case, remanded HOE 
Oe 4 further Droteedue) In accordance with the motioe:: : | 


aa Boe ‘Waiariki, i 
ea es Solicitor... 








"" Note.No.—See front of thisvolumefortables = 
midry o08Y Soha mE We SE Pat be eee Bg ; Phe PPL ES ae 


ACCRETION’ tae ae an ek a Gee aa aay 
a1. Where and | is added by ‘aceretion to: a. | surveyed ot of pubile i land 
States has title ‘to the ‘bed. to. its medial line, an 1 oil and gas lease lee 
“of. the ‘upland lot, described according to the plat. of. suryey covers : 
. “only. the land in ‘the original lot. to the meander. Pines 2 251 
2 ‘Where'a- ‘surveyed lot ‘of ‘public land riparian, to a. nonnavigable body ae 
“ts “6 Water is leased accor ding to the plat of survey, the area covered | 
by the original lot remains in the léase évéi though ‘part of-the Tot)". 
is thereafter covered by water_.._.-_- 2. gee LL Se °266 
-8, Accretion .is the. gradual.and,imperceptible.accumulation':of ‘land: by +. .! 
action. of. water, title, to..sueh. land accruing to. the, upland; owner, 
a and erosion is the gradual and imperceptible reduction. of land: by - 
Such. action, ‘title to the, eroded: land oo lost. ‘to its: former). ~: 
owner. iqecsbaee cash: Pa eet eee ee ea ie ed gee ee ; cp nye Re hk er , 409 











; alae iesusseerecans 409 
ACT oF MARCH. 3, 1877 : SR tT ile 


1. Section:1:of the act of March 3; 1877, requires: a’ desert land: sdppiiéatat 
0 file.a:declasation: under oath that he intends’ to reclaim'thé tract ~ 
of desert land: for which he:is:making application'for entry..and. - 
. this-intent to reclaim.is of the very; essence of the condition upon — 

. Which, the. entry:is permitted. oo De es sat dete uae seh ee la ee oe BG 

_. ACT OF MARCH.3, 1891 fae Gee | | 


1. Section 7 of the act of March 3, 1891, provides that. no 0 person « Or assesihe fo. 
ciation of persons shall hold by assignment or otherwise,prior-to-: 
sere issue of patent, more ian. 320. acres of arid or desert, Jands_-- » 156 









- OF the act of March 3, “3891, are “words ‘of broad signification and 
their bre ecise s meanings depend on the context’ in which they. are 
“used © , 
3. A “Gorporation: which’ ‘has  dequized’ actual: possession ‘or ‘the’ ‘right of 
Boe --aetual “possession - tO: ‘more: ‘than’ 320° ‘acres ‘of desert land “holds” 
“= guch | ‘acreage’ within’ ‘the’ méaiiing of: the' ‘prohibition: of séction'7*~ ° ; 
“Jot the act of March '3,-189%222 52) isis nat abide uy doen 156 
4. In order to comply: ‘with’ ‘the: imiuivemnonte of section: 2‘ ofthe: act’ ‘of 2 
§ March '3,:1891,:a: deser't Taridientryman must either:expend‘his own 
- money-on.the necessary irrigation, reclamation, anidcultivation:of : et, 
: ecu or incur a:personal liability for.any: money:so expendéd~ - 156 - 
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156 


_798-511—66-———-3. 
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ACT. OF MARCH 3, 1891-—-Continued 
5. Section 2 of the act of March 3, 1891, is satisfied where the desert land 


entryman -hires others to do the necessary work of. irrigation, 


- reclamation, and cultivation at the entryman’ sown charge and 
expense Say STASIS RIRSGEEE a Ree a 
ACT OF MARCH 28, 1908 


1. An agreement. between a desert lana -entryman and a. sheporatlon: 
which givés ‘that corporation: ‘the’ exclusive right to possess the 


- entry and.to grow and harvest-crops thereon for a term of twenty. 


Page 


years, is an.assignment to or for the benefit of a corporation within. « . .. 


_ the meaning of the poner in section. 2 of the. act of March 28, ; 


or Os 
eo The term “assignment” as used in “the act ‘of March 28, 1908, applies 


_ to a transfer to a eorporation. of the rights. of a desert, land entry- : 
33 “man to enter upon the lands ‘and remain in exclusive possession 
: ae thereof and to ‘grow and har vest crops. thereon for the primary #: a 
156 


"benefit of the: corporation aa - 2 nance ng 


ADMINISTRATIVE PROCEDURE ACT 
HEARING EXAMINERS | 
‘4 A ‘hearing ‘officer is not ” disqualified: nor will 1 his findings: be set. ‘aside 


-in a mining contest upon a charge’ of” prejudice and prejudgment . 
“of the case in the absence ofa showing of: Binge 3 
2: “There is no‘basis for ruling that a hearing examiner in-a: “proceeding 


..to determine. surface: rights to mining~claims under the act of 


156 


141 


- July 23, 1955, ‘was: personally prejudiced against the mining claim- a 


ant and that the claimant: was denied’ aiiy rights, ‘where’ amotion 
tye 1 change of: examiner filed under section 7 of the Administra- 


tive Procedure Act was not timely filed and the: -accompatiying *: ane 


"affidavit. alleging. ‘bias simply -agserted that -the examiner. had: 


--. neyer decided:a case-in favor of: mining. claimants in. Oregon, since 
Such :an assertion is, insufficient - ‘to: Show: bias. by. the exaininer 
“against * the. particular claimant, and ° further: where there is 
~ nothing in the record showing: any- evidence of bias’ or ‘prejudice 


* 


iby. the exam =— 9 a nanan eS 


ALASKA* sn cet fest DR ive 
: HOMESTEADS 


AS ~charge of: ‘failure to ‘cultivate thé required acreage “within the « ‘sec- ; 


‘oud year of a homestead. entry is not. sustained ‘where the evi- 
| - dence i is merely that persons who had occasion to view and be on 
“the land’ occasionally during the crucial ‘period. did not see, any 


i cultivation. and the eutrywoman testifies positively, that. the nec- . 
: essary cultivation: was. ‘accomplished___-------+- pos Seles Nemes i. 


2. A protest filed by one: who has filed.a notice: of occupancy and settie- 
ment ofa trade and ‘manufacturing. site alleging superior rights 


B67. 


124 


= 0f possession against a homestead entry; for which notice of sub-:- 


mission. of. final proof: hhas been published, As" properly ‘dismissed 
. when the: protestant:fails, as required by section 10 of the act of 


oi May. 14, 1898, to commence an action within 60 days in-a court | 


~- Of competent isis (<6 Coie C011 0 eee es a ee ee 


“INDEX-DIGEST 


ALASKA—Continued | 
- INDIAN AND NATIVE AFFAIRS. 


a ‘An enrolled: member: of the Comanche Tribe of Indians of. Oklahoma 


-. is not entitled to-an Indian’ allotment’ in. Alaska under. the act of :.. 


May 17, 1906, as. ‘amended, which authorizes the Secretary of the 


Interior to allot. land to Tudier Natives of a eases | 


orn. AND GAS. “LEASES 


1;.A4 noncompetitive oil and Bad Tease in Alaska tested’ prior “to. J mly 3, 2 
1958, and extended thereafter for a five-year term must pay-roy- 

; alty,. ‘when due,’ at. the rate of 12% percent the rate. for leases .-_ 
covering similar. lands: in. the. other States of the United States: —— 


PO SSESSORY: RIGHTS. 


1. A protest filed by one who has. filed a: “notice of: occupancy and settle- 


merit, of a trade: and: manufacturing site alleging | superior rights 


124... 


217 


* -of--possession : against: a: homestead entry, for which notice of. 


submission of. final: proof has been published, ‘is. properly: ‘dis: “ 


"missed when: the protestant fails, as required by section 10 of |. 


: the act of May. 14, 1898, to commence an action within 60: days” 
in'a court of competent ee Siam eas oe 


“TRADE ‘AND MANUFACTURING SITES - 


236 


1. A protest filed by one who’ has: filed a notice of occupancy and settle- 2 
ment. of. a. ‘trade and: manufacturing site alleging superior rights. 


of possession against. ‘a homestead. entry,. for which notice of : 


submission of final proof. has been published, is properly dismissed 
', when the protestant fails, as required. by section 10 of the act of 


May 14, 1898, to commence an action within 60 days in a court of. 


competent - futisdictlon- cote ees gn ee 


| 236 
2. Where | an applicant. ‘to: ‘purchase an '80-acre trade and manufacturing - 


‘site claim asserts: that he has occupied: ‘and used all the acreage - 
in ‘meeting . the requirements. of section. 10° of the act of. May 14, 


1898, and requests a hearing to prove the ‘extent of the acreage. 7 oe 


SO claimed after the: ‘Bureau has. required him to amend his appli- 


cation by filing a new. descr iption to include no more than 10 acres,.* - 
the case will be remanded for a hearing to resolve the factual » . 

issues raised relevant to: the issue “of whether the requirements of «>. 
the act have: been satisfied and, if so, what acreage the applicant core 


may be entitled to. Leary ween aces 
APPLICATIONS: AND ENTRIES - es cae 
GENERALLY 


989 


1 ‘Public land which ‘has iieeti patented ‘and has passed into private own: : 


ership does ‘not’ reg ain ‘its status: as. public land: upon: being ‘ac: | 


quired: subsequently. by the United States: through purchase or 


condemnation,. ‘noris ‘it, in the absence of. ‘Specific legislative. 


-authority, restored*to the public domain when no longer needed 
for the purpose. for: which « it was acquired, and an application 


s for such land, filed under: the Indian: Allotment Act, is. properly’ - 


Y rejected; bécause ‘such: land does not. constitute. public jand within 


the, meaning of the etek ea a Ne a 


PRIORITY 


: i. AC protest filed by one, oh: has Aled a notied of cecupenee. ail “pettte- 


‘ment of a: trade and: manufacturing site alleging ‘superior rights 


; 505 ea 


of: ‘possession against a homestead entry, for which notice of sub- he 


cos i—é 6——4 
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2 APPLICATIONS AND ENTRIES—Continued 
"PRIORITY —Continued’ zi 


nit fgets : te Baye 
- » mission of. final proof. -has: been, publiehed 3 is ‘properly. dismissed. es eA 
“when the protestant fails, as’ required by section 10 of the act of | _ 
: “May. 14, 1898, to commence an. action’ within 60: days:in a court of. 
-- competent suivisdichion. 2s ee 


: i eee 
150 A private contest against a trade and manufacturing site claim can-. 0 


--, not ‘be instituted by a person seeking a. preference right, of: entry a < 
“pursuant to theacts of May 14, 1880, or March 3, 1891, since those: 


acts relate only to contests against” ‘homestead. and desert es. 
land Ch (Se re aL esc aPo ee ee te ees 
a4: A» Due contest against a. ‘trade and’ ‘manofacturing ‘site claim 


-eannot be instituted by a soldiers’ additional. homestead applicant ~- 


. Dot claiming. present. title: to:or an interest in the land :involved;; 


_ however, the defective contest: may be. considered. to. be a. haga 
and adjudicated accordingly. i. 002 uluec: mie Se 


5. When notice of location. of a trade and bidnufacturing & site ‘aim has Sees. 
been filed. and-subsequent thereto a soldiers’ ‘additional homestead a 
- application: Ag filed for. the’ and, and the: trade: site applicant ad- ee, 
_ mits that he has made no. improvements. on..the land or done’: 
Ha 7 anything else ‘in furtherance of establishing. a. trade’ and manu-. ae 
: facturing: site beyond filing a. notice of location, no right to the. ; 


. land Has been acquired’ by the trade and manufacturing site ap- 
oe plicant, and. the land_is properly. subject. to the’ filing of the 


oy AVULSION: 


de Avulsion is the: sudden pid perceptible: shifting of a. river, in Swhich. - 
. case title to land is not’ affected 22 ako 


soldiers’ additional homestead application a - sew 


243 


409 


2. In determining title to land, the preferable | distinction between accre- fs 


» tion. and: ‘avulsion is pased. ‘upon whether: the: ‘land in question. 
-Tetained its ddenfity laches a a 


: BOUNDARIES 


1: Where a. surveyed lot of public jana riparian. to a nonnavigable body 


* of water is. leased according to the. plat. of survey, the area cov- 
ered by the original lot remains in the lease, even ‘though part: of 


the lot is later covered by Waterac 2172 ee A a a 
ae “Where a ‘surveyed lot of public land’ riparian. to a “nonnavigable, peas cose 


of. water’ is leased’ according to the: plat of: survey; the area coVv- 


ered by. the: original lot remains in:the’ ‘lease’ even: ‘though part of. : ees 
266 0. 


the lot is thereafter covered: by ‘water.2i.21- oa Se 


. 8. Because of. the presumption. in favor of the: permanence of. boundary fp. 


- lines, any change in a. riparian boundary is presumed at. eee to be 


an accretion. rather than: an. avulsion. ——-—----_--+ pamela eto 


BUREAU OF RECLAMATION 
EXCESS LANDS. 


409 0 


"1, Under section 46 of the act of May 25, 1926 (44 Stat. 649, 650+ 43 7 


U.S.C: 428e), the. Secretary may allow purchasers of lands. which © 

are excess or which become excess upon the purchase to execute — 
recordable | contracts for the breakup of such: lands after the - 
execution of a water. service or repayment. contract, but only with vrs 
7 respect: to lands which are excess before. the’ initial ‘delivery: of. - 

waver 0 the: > Atrigation, blocks: in‘ which: the. excess land Hess 


INDEX-DIGn sr 





oe mEREAT. OF RECLAMATION—Continued 
Ree “RECORDABLE | CONTRACTS » per 





= ze ‘Under section 46 of the act of May: 25; 1926. (44, Stat. 649; 650; 43 


* U; S.C. 4236), the Secretary may allow purchasers of lands which“ 


oe . “are excess or which become excess upon the purchase: to’ execute 
"recordable contracts for the breakup. of ‘such’ lands: ‘after -the 


execution: of a water service or. repayment contract; but only with . <0... 
respect to lands which are’ excess. before: the: initial delivery. Of: 
S water. to. the irrigation block in: which the eXCEeSS. land. 1 lies... 


a ‘coat LEASES: “AND PERMITS. 
- LEASES ° ne 


me - Iti is proper to: tnélude's a surtace: restoration elntige j in a écal it tease even ead 


- though: the: surface . the leased lands i is: snot owned Beek the United 


2A: ‘surface restoration’ clatise which. hag been ineotporated in all coal oe 
‘leases since: 1951 will be ‘included. in ‘a’ coal lease’ upon-its renewal : 
° for: a 20- “year: term: where :there~ are: no. extraordinary ‘Featons. hero ee eee 

ie . oe DLS:c* 


“Justifying a deparores from the regular the 
"ROYALTIES : ee : 





518. 


oy An increase in. n royalty. tates. for an additional So-year extended ented: 28 


of a coal lease: is properly provided ~when it has been determined a 


: that. these rates are in line “with . those’ required: of. ‘other. coal 
: ‘lessees in the area: and the. lessee’ s claim for more favorable treat- 
ment. rests. ou a desire to better. its competitive. position. with other: 


- COLOR OR CLAIM OF TITLE 
" GENERALLY... PY 


ot Federal: withdrawn land‘is: not Subject to: the Color 6 or ‘Title ee 


_ APPLICATIONS 


a z L Land. attaching to Federal withdrawn land iby Acevetton itself eieomies te ee ety 
-withdr awn and is not public land. subject to- color of title applica-— 
tions + even when later-separated from: the withdrawn ‘land by: arti-- 
ficial avulsion_--_-2i--- 2-2 ed 


CONFIDENTIAL INFORMATION 


fae 1. ‘Reports of examinations of mining ‘claims i ‘Government. examiners 
ne - are generally ‘considered . as confidential. intra-departmental com. © 


. munications: and. will not be made available to mining claimants; 


ie however; in an exceptional case. where the Government flooded the e | 
. “land in a claim before ‘Anitiation. of: ‘a contest . challenging. the oe 
“mineral character of the flooded. land. and there appears. no obvious 


oe detriment to. the. public interest, the reports will ‘be made available: 


wat to the mining Claims (eee ete . 


con TESTS AND PROTESTS | 
, GENERALLY - ; Pee  ce Sere : =. 
ae A private contest against’ a rade and cuanutaeariie site eiaizn. éanriot 


“be instituted: by a person seeking a preference right. of ‘entry pur-. 


. sources of power. and. to overcome in part a State cc) See eae DIB a. 5 


409°. 


n .-Suant' to’ the acts. of May.14, 1880, or March 3, 1891, since those" a 


acts. relate only: ' ‘to™ contests: against ‘homestead | ‘and. desert. 
woe land entries———- WW REE See es ee oa 


(542 oo eee oy ‘ce INDEX- ~DIGEST a 


CONTESTS AND PROTESTS—Continued bP oats 
fe GENERALLY—Continued are wee UE aatetip ke, od Gaede “Page: 
2. A private contest against a trade and: cianfecticiae Sits claim. eaimot::- omens 
- be instituted: by a soldiers’ additional homestead . applicant not. 
Sauer present title to. or an interest in the. land involved; , 
; however, the defective contest may be considered, to bea. ‘protest 
and. adjudicated ACCOTMINE]Y aaa penne ". Q4Az 


CONTRACTS. i tagh eng gee EN 8 Sa oe aS Bei Cg SRT 
CONSTRUCTION. AND. “OPERATION: sgt moe We heaps Be ae 
 Action.of Parties sate 
1 Where a contract: contains the clause entitled: “Permits and 1 Respon- Regal Pe 
sibility. for Work, Etc., ” of Standard Form 23A (March 1953),-° 
the contractor is responsible for damages to all: materials. fur-.. - 
 nished and work performed and for replacement or repair. thereof 
at his. own: expense, until completion and final acceptance, unless, a 
it ig. established by a preponderance | of the evidence. that. ‘such: oe 
e , damages. are due solely to. wrongful. acts or omissions . of the mes 
i MGOVERRIONt 6-2 eg ea ee ee ea Bo ag: 
a, Dies a contract . which, provides that backfilling ‘work shall: De re iA, 
formed in a prescribed manner and then only in. the presence of... 
os ee Government Inspector, after timely advance notice tothe Gov- 
“ernment of the:starting of such work, instructions issued by the 
a Government Inspector, to a contractor’ s employee who was at 
performing improper backfilling i in violation of. the ‘contract provi- 
“gions, that such improper ‘packfilling. be stopped, arid that backfill- 
“jug: ‘be performed ‘only in the presence of an’ inspector, dé. not 
constitute interference by the Government with the contract work 
and do not create any liability. on. the part of the Governmeiit for 
‘damage to transinission line towers occurring during a windstorm 
a few days after the issuance of such instr ructions Was 2 49 my 


‘Changed Conditions = on 
aL A mutual mistake by the ‘Goverhment and: the contractor with pas oe Beas 
_to-a physical condition at. the site.of the work is within: the scope 
of the “Changed Conditions” clause of a standard-form Govern- 
4 ment. contract: if, and‘only., if, the mistake has as its subject either . 
“a condition that: is indicated inthe contract or a condition that 
Us unusual and not to be: ‘expected in work of the character pro- fe 
=... vided.for in the Contraeh Se ne ae ee 
2 The encountering” of’ boulders ‘and other’ forms of hard rock. during 
- 4s the drilling ‘of ‘test. holes: and water supply wells under a contract. ~ 
. which describes the materials to: be drilled merely as clay, sand ° 
“and gravel formations, located’ ‘in’ alluvial and lake deposits. along 
a. ‘mountain front, constitutes a changed condition to the: extent 
“that. the percentages of rock and boulders encountered aud ‘the 
drilling “problems created by. their presence are outside the range . a 
of those: which. the contractor. anticipated, and-dre also outside Poe 
» the range of those’ which, in the light of the information. avail 
able at. the. time. of bidding, were-of sufficient probability: of: 0¢--.0 es 
"currence to be considered as normal for the work aréa.. 2 nae" * 89 - 
3. Under the. standard form of Changed: Conditions clause, a theory that F x ; ; 
the contractor was bound to assume. the wor st possible conditions. :. ae 
“consistent with the information disclosed by the contract, is: not eho 
compatible with the basic purposes. of the’ clause. ——-__—- eres 198. | 
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“4 Where the - ‘subsurface conditions disclosed’ by the ‘contract and by —— 
drill logs: indicated the’ presence of water’ tables. and: of. water in 
=e “sandy inaterials at levels above ‘the grades ‘where the excavation’ 
“work was to be. performed, but did not contain any. direct indica- 
-. tion. of hydrostatic pressure, . the encountering’. Of large’ quanti- 
if ‘ties of water. under hydrostatic. pressure. as exhibited by water. 
a flowing. cupward | through.’ the subgrade: ofthe excavation .and. 
ue having a velocity sufficient. to. develop: unstable. conditions : of 
quicksand: and sand boils, is: a‘changed: condition of the: second -. 
~, category;. within the, meaning. of the standard. form. of Ohanece ; 
ae . Conditions .. Gleube tei ee ee oe : 193, 
ae 7 Where. the contract. did. not present any direct indications of subsur-| ~ 
aS, «ues ‘face conditions as to a specific work site. because of. the. absence’ 
Re of logs: Of: borings ‘with . respect: ‘to ‘such’ specific: location, cand: . 
: there were: no: other : direct indications. of hydrostatic pressure” 
— Tevealed ‘by. the. logs. of borings. with: respect -to: nearby ‘similar 
mn locations in the. :-vicinity;: and where. there: was n0' ‘evidence of: | 
the presence of hydrostatic pressure at. any other ‘place: in the 
general area: of the: project, the encountering at such: work site Of! es 
ees conditions of hydrostatic pressure generating a flow of water from ~ 
.. below the. subgrade. of the excavation and having sufficient veloc-._ a a 
ity to develop . unstable: condition | of: quicksaud: and: sand’: boils,» ae 
is: a changed condition: of the second. category within: the: meane 00 0 E 
"ing of the-standard form of: Changed: Conditions clausé-.--.-... 193 
6. General, references, ina. construction: contraet toa ‘requirement that za 
- “suitable”: earth material: excavated. from. cuts: be used. and :com- ~ 
-. pacted. in fills for. road:embankments, did. not constitute‘a: repre- 
3 ‘sentation that, most of the earth removed: from ‘cut areas would. 
be of a type that could-be handled efficiently by: construction: prac- 
‘tices. and. equipment that the contractor- had. ' anticipated: ‘using, - 
and: the -encountering: by the contractor of soils: having a high 
‘moisture content that: became. acceptable for compacted: embank- 
- ments. after handling. pursuant to-other recognized practices and 
oo. with other’ types of. equipment, did not constitute ‘a changed con-.- 
-.! dition. of the ‘first: category within the meaning: of ‘the standard = - . 
- form of the Changed. Conditions clause_.-_—--+-/---_-L---i2.+-- 449. 
me Where: a: reasonably careful. pte-bid. investigation by a: contractor: ; 
> would have disclosed: that some of the soils to be-excavated.and. - 
_~ -maoved:on a road construction project contained'a high proportion 
of fine: particles. and very. little plasticity, and. the site: of the proj- 
eet was in an area of known heavy: rainfall, the existence of wet 
- soils that. were difficult to excavate and. move was not an “un- 
- known” condition | within the meaning of the Changed Conditions 
> clause; further, the contractor failed’ to prove by a preponderance 
of evidence: that wet soils were’ an “unknown”. condition within cheek 
-. the meaning of that @latises SEN oe 449 
S: ‘The ‘standard “Changed. Conditions” clause of a constriction: contract . 
provides no basis ‘for relief with respect to a claim.that suininer- 
time traffic, ina park was heavier than that: expected by a‘con- 
tractor, since the situation: complained of came into-béing after ~ 7” 
a the contract had been. executed, and the contractor’: s request for 
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_weliet essentially, is: related. to an Jaliesation : “shat: the’ ote: he 
_ ment. breached its obligations. under the contract: rather than, to “ 
the, existence: of. conditions at. the ‘site of the type: described. an 





: . the first and second categories of. the “Changed Conditions” clause » 450 a 


Changes: ‘and Extras: fh, eae ee res er ee 
ae An agreement for the. ‘performanes'a of. extra: ‘excavation work which ey 
~ “provides that such’ extra: work will be performed at’ the contract. 
unit price: is not: in: conflict: with, and: does not supersede a ‘clause ee x ee 
> of the: original. contract’ providing: for adjustment of contract ‘anit. = 
’ prices in the -event ‘that ‘the actually. ‘performed quantities: of oe 
2 work, related to such unit prices ‘shall exceed. the. estimated: quan- eee, 
oS tities: thereof, as Set-forth in the contract,. by more‘than twenty-99 0° 0-5. 


Be five. percent aie oe ne Rath saben : 


Bi. ‘Where’ ‘delay: on the. part: of the Government. in. ‘the issuance of a. 
schange. ‘order. causes. an interruption of: the: work; the contractor: 
igs: entitled: toe an extension of time for: performance of the con- 
tract; within. the meaning“ of.’Clause . ve ‘Standard Form 28-4 tytn 
- (March. 1953. edition) 22 ss2ol fu: ONS di ee eM Ee ae CE ee BOB 

° 3. Where a-contractor is required tov perform. Sete: work ofa: kind. note” 2553 
-=-provided: for by. the contract’ unit. -prices,: the contractor’ 'S- “actual _ : 
«cost. of~ such © performance: is the: proper basis. for: an ‘equitable PAB EES 
~ adjustment: of: the contract. price3ci1 200 cee et | 415. 
4. Where. the: specifications: of @ road colistruction. contract: authorized a: 
_the. contractor :to take: éertain ‘actions. that-would interfere with. 
the flow of. traffic ‘on an: existing: road ina park, but: also required oa 
‘ that: the: road be: kept open: to the public, the expense involved in. 
a coping with heavy - tourist~ traffic ; ‘in: ‘the’ summertime cannot: be Mgh a 
=. recovered: under: the’ theory: that.a- change in’ the contract-had =~ 
2 been made;: where it ‘appears’ that. the: contractor: could’ have ob- *. 

: oa tained, information : as” to the: number of summertime visitors that © Sees 
~ would: be. expected to come:to: the park, and the number of visitors. ~~ 
_.-Who-actually: came: was: within the :range of what: should’: have. 8 

> been. expected_222-/ So Siesta s Od eed eet cher EME Cee NE a “449. 

5. A contractor’s claim:that it:had been required to obtain:material for . ~ ae 

2 highway: ‘fills from slopes: that’ previously had* ‘been brought: ‘sub- : hy 
_.Stantially . to grade, rather: ‘than: from. the. areas “specified: in: the: 
- contract, ‘is not. allowable :when there: was no showing that ‘the’ ..° 
a ; contracting officer sr his: ‘authorized: representative’ Ahad: ordered. — 
“y _ the. work. in’ question: “the: evidence: ‘showed contractor: had: ire-- 
4 : “entered upon the. slopes. voluntarily, with no indication, that such ce 
~  resentry. was disadvantageous: to. its’ ‘operations or. would. coeur en 
in. excess costs..2.2-+ ee aha yh a Ses epee ae ee aes ; » 450! 
6. Under a contract: for the conwtviiction| of dikes, requiring: the use. of 
ie material : excavated from. borrow: areas,..where a substantial: por- - 
s. {bion: of. a:borrow;area containing suitable material. as-staked by 
oe The. Government is ‘withdrawn from use by. ‘Government: Anstrue: 
5. tions:so that-the_ contractor’ s borrow. operations: are ‘confined. to: ay 
- ‘previously - excavated. borrow: pit that; became filled- “with: cwater, 
...and was more. difficult to- excavate, such instructions: constittte a 
oe ~ constructive. change for. which-the--contractor’ is:entitled tocan = 
-iieduittable adjustment _——- 22 oy ee ee * 492 | 
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7. Where the intent of. the parties, ‘clearly intérable from contract pro- . ae 
aE visions, is that the: ‘contractor's, reasonable requests ‘for access. 
ae ‘roads will be granted subject to restoration of the: natural land- S 
- scape. and repair “of damage: thereto. at the ‘contractor's | ‘expeiise,” 
_ ithe’ erroneous interpretation of the coritract by the contracting. 
+ officer’s representative, ‘to the ‘effect that the. ‘contractor’ S request 
-;for more than one access: road should be: denied because. of prob- 
able damage: to the natural landscape, constitutes a constructive. 
ae change - for: which : ‘the: contractor As. entitled. to. an equitable Aas 
as adjustment eed Soe ee eae er Posted Age 





"Conflicting Clauses 


4 ‘The provisions. of the “Changed Conditions” clause . prévail < over ‘the . 
‘specifications and: drawings. of ‘the same contract to-the extent 

that such: provisions: are. inconsistent. with the ‘specifications and. - 
: ‘drawings, unless” the’ ‘contract expresses a lear intent that the 


‘ages fs 


“latter aré to’ ‘prevail ui oe a ak Hi Seen eee eee an : sles 


Be An agreement for ‘the performance. of extra excavation work which ad. 
provides that.such extra work: will be performed ' ‘atthe: contract. 
-. unit price is. not in conflict ‘with, and: does not supersede: a clause : we 
Of: the original contract, providing for adjustment. ‘of contr act unit om 
-. prices.in the event. that the actually performed quantities of work ~ 
~ related. to. such unit prices shall. exceed: the. estimated. quantities : 
. thereof, as ‘set ‘forth in the: contract, by. inore. than- sie ath 


percent: oe ee ee eee = : 118 oe . : oe 





Construction Against Drafter” 


7 Where a. ‘contract contains a aabse ‘delegating to the. ‘Gouitréating ae 
ee: ‘officer’ Ss representative broad authority: concerning the administra- 
ee tion ‘of: the contract, an interpretation by the contractor that. such 7 
ae clause relieves ‘him of responsibility for: seeing to it that. -appro-. 
i priate: construction procedures are. utilized: by his subcontractor S, = 
ig not’a reasonable construction of the contract, and hence, the = * 
or doctrine. of. contra proferentem. does not ot PPI ao 26 | 
‘Contracting Omieer’ Co cae ay oe ete : 





a ‘Where. a contract’ does not : require ‘Gover nment. appr ‘oval concerning 
7 ae ‘the; proportions. or method of mixing ingredients. to be. used OP". 
we plaster, a series: ‘of. correspondence consisting of. the submission: a gee % 
"py the contractor to the Government of a proposed, plaster. for mula,.. 7°. 
“the Solicitation ‘by. ‘the: Government of. an ‘opinion from. a plaster. 
; manufacturer, a reply from the manufactur er and the transmittal woe 
of the reply by the ‘Governinent to the contractor, does not cousti- . . 
: “tute approval by the Government of such formula, even if modified ponies 
,  té conform to the manifacturer’ S recommendations__.--_--- Sate ee!) 
“2 ‘Under a. -eontract incorporating. provisions for: suspension of work. os 
“when ordered by the. Contracting Offices’: because ‘of periods of » ae 
oe unsuitable weather,. wheré work without. doubt could: ‘not be per-. 
_- formed fora: substantial: period: because. of such: weather: but: the 
2 Contracting. Officer failed to. issue an order: suspending the work. fs 
for that: period, . the: contractor is“éntitled to: an extension of = -:.— 
a time. sherefors vce ea ur a a a 301 . 
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“8. Where.a prospective: bidder relies upon erroneous assurances given by ie 


~ and as a consequence erroneously: fails to, include in its bid the f 


a subordinate of the contracting. officer not authorized to give them, 


cost of: performing. certain ‘work, required. by the Invitation for 


Bids, it is. not entitled, after’ award,. to. an equitable adjustment 


: “of its bid price for performing. the work sO. requir ed, even, though 
not, contemplated. by. its. ide ee 


"Drawings and. Specifications. Lee ees 3 7 ite Te 
ee ‘Where a: ‘contract does not require: Government approval concerning 


_ the proportions or method of. mixing. ingredients to be ‘used : for : : 
‘plaster, a series of correspondence consisting of. the submission by 


; Page 


-_.the contractor to the Government. of. a proposed plaster. formula, ae 


the solicitation by the Government. of. an’ ‘opinion from a plaster 


manufacturer, a reply. from the manufacturer and the transmittal. 


- of. the reply by the Government, ‘to the contractor, does not consti- 
~ tute approval by the Government of ‘such formula, even if modi- 


_ fied to conform to the manufacturer, 's ‘egommendations.-- 


Duration of Contract ., ee ee be BE ote see 
A Under' a contract for. construction: of facilities. “On: nehee ‘shores! oft an 





: ‘impounded river; where access to: the: ‘site of the. work. was. to: be 


'. limited by the rising water level. at alt indeter minate time during: 
~ the year following the. award. of: the contract; ‘Which provided that. 


- work was not practicable in winter and that. the work should:be 
- performed during the 1962 summer season, the failure of the Gov- 


" ernment to furnish notice to. proceed. within a reasonable time after 
award, causing the maj or portions of. the work. and the duration of 
the contract per formance: to be. exterided into the 1963. work season 


-under conditions of. severely. restricted access, makes’ the erisuing 


delay i in completion of the contract: excusable to. the extent that it 
“was not foreseeable, and ‘the contractor is entitled to a ‘commen- : 


. surate equitable extension of time for Performance__-.:—- aie Be: 


‘Estimated Quantities 


te Under a contract which contains: an “approximate. quatttties”.1 provi- . 


‘a constitute ‘indications or representations within thie meaning: of : 

‘the “Changed. Conditions” clause_~..-5---~—---~--~-~----+~--- 
agreement for the performance of extra excavation. work. which 
provides. that’ such extra work will ‘be performed at the contract ‘. 


~ 2An 


: 26 


ATS 


sion, estimates of quantities noted. in the: bidding schedule do not. ‘ 


: unit. price ‘is not in conflict; with, and. does not supersede a ‘clause. 


of the’ original contract providing for adjustnient of: contract — 


anit prices: in'-the event that the. actually. performed quantities ng 


of work related to such unit prices - shall exceed the estimated -_ 


quantities thereof, ‘as set forth’ in ‘the contract, by more than 
twenty-five percents ete ee 


Intent of Parties en oan fe gt Se 
A. Where. the terms of an aeréancee | between Ae parties 4 are.  abeerated 


into.a written .contract, prior..or contemporaneous: ‘oral negoti-. 
ie ations ‘between thé parties. cannot. be referred to.in order’ to : 
ascertain what. constitutes the ppreement: per weet thet. Ce 


“ug 
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2. Where the intent of ‘the parties, eee ‘féeable. Sroms: contract PLo- =»: Pie 
ee "visions, is, ‘that: the: contractor's reasonable: requests for: access. : 
as - roads will. be ‘granted’ ‘subject: to: restoration, of the natural | land- at 
a “scape and repair: “of damage thereto: ‘at the: contractor’ s! expense, ad 
o: the: erroneous interpretation: ‘OF the: ‘contract by the: contracting: 
-~ officer’s representative, to the effect that’.the: contractor’s request, e 
for: more thai’ one ‘success: road. ‘should. be: ‘denied: because ‘of | 
* probable daniage to the: natural landscape, constitutes a construc-. | 
tive change ales which ‘the contractor As entitled: to’ “an : equltable: a 
om adjustment’ ae 3. ' 492. 





Labor Laws. a vine 
4. ‘Under construction contracts incorporating the: ‘provisions. “of. the .. 
Davis- Bacon Act covering minimum wage rates; where the princi- 0 
pal disputes concern the question of whether or not work was per-._ a 
. formed: “directly: upon’ ‘the site of the. work? as pr ovided in the Act, ee 
and: where’ ‘current interpretations: of the Department. ‘of Labor - 
“ad the: Comptioller General : are in confli¢t, the Board ‘will 
~ » decline ‘to exercise: ‘jurisdiction. over the appeal,’ “pursuant to the . 
: doctrine ‘of forum non: -eonveniens, and, the appeal: “will -be. dis- on 
. “missed: Ser gr ae oe ieee ‘ 269 
Notices. hy ole nee hie aes Ls eae ae 





ke ‘Under’ a contract for construction of. facilities on. ‘the shored of an: 1 im- 
_ pounded, river, where | access. to the, site.of the work was.to.be — 
limited by. the. rising: “water. level at an: indeterminate time. during mae 
~ the year: following the. award of the contract, which provided. that 9... : 
* “work was not: practicable in winter and. that the work “should be | 
er performed during the. 1962 summer . season, the. failure- of the dg, - 
et Government to furnish notice to proceed ‘within a reasonable time 
after award,. causing the. major portions of the. work. and the _ 
*-.. duration of the contract: performance. to be extended into. the: 1963 
: _work season under conditions. of ‘severely restricted, access, : makes yee 
a the. ensuing delay in. ‘completion of the. contract excusable: to. the 
58 extent that it was not: ‘foreseeable, and the contractor is ‘entitled 
: 6 a commensurate equitable extension of time for r performance. © 4750. i 
; Payments: : Dae ae ee Me oP aie ot 
“g i. ‘A claim for additional. paymént: arising out “of! the eqietatve: failure 
; _- and cracking of plaster and the: repair ‘thereof: -by the: contractor 
will be denied where the weight of the evidence discloses that, the 
ae defective plaster was the result of. noncompliance by the plastering. 2 
Subcontractor with industry ‘specifications and instructions that 
-were known. or readily. available to the: ‘contractor ——--—=— = ~ 26° 
" Subcontractors: and: Suppliers © 


. = Where. a contract ‘contains Qa: ‘clauise délegating to the contracting offi- 
wos oe Gert: representative: broad authority concerning the administration : 
of the contract, an interpretation, by the: contractor: that..such - 
clause relieves him of: responsibility for: seeing to it that. -appro-. 
priate: construction: procedurés, are utilized by. his: ‘subcontractors, : 
“is-not a: ‘reasonable construction’ ofthe contract, and. hence,. the : 
doctrine of contra: aroferentens: ‘does not. apply. eens Pat Pp ene nh eae . 26 
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‘Subcontractors and. Suppliers—Continued: - ae Se Be 
ye elaim for. additional ‘payment arising . out: - of the extensive failure: oo 
cand cracking: of: plaster and the’ repair. thereof. by: the contractor’ _ 
“will be denied: where the weight: of: the evidence discloses that.the .." | 

defective plastér was the result ‘of noncompliance: by. the plastering se aE 
Sec subcoutr actor. with industry. ‘specifications. and instructions, that. . 
Were known or readily. available to the contractor__.----+-2--_- a 
8 In order. to be entitled to.an extension of time for excusable delay’ 
.. under Clause’5 5.0f. Standard Form 234 (Apr: il 1961), the contractor » 
oe must. establish by. apr eponderance of eviderice that the failure of: 
. its subcontractor to complete: the: contract within the. time required, wo 
was due. to causes that were. unforeseeable by, beyond the control... 
of, and without the fault or "negligence: of the contractor and Shee weg 

i subcontr actor. os i acess a, Z 





‘Third Persons Pe 


a Under a. standard “Suspension of “Work ‘Glanse: a: contacter: is, nok 


‘Waiver and Estoppel 


Ba entitled. to.a: price’ adjustment | on: account of delay: by another. Gov- 
-_ -.ernment, contractor in preparing: the; ‘site for: the job, if the claim-- ; ae 
ant contractor fails to stistain the burden of proving that.the dura--. >. 

oe tion of any. part, of. the job was. necessarily. protracted for. an. un- ; an a8 

7 reasonable period by such: delay, or fails to, sustain the burden. of a 

— proving. that the Government itself had caused the delay. by. an 
es unexpected and unauthorized act. taken in its contractual capac: + 

7 ity, or had expressly. or ‘impliedly represented or promised that the. - 
- delay would not’ occur.’ Entitlement: to a price adjustment under ee 


‘Page ae 


sucha ‘clause is not established merely by showing that an exten- i 


- sion of titie on‘ account of the delay was obtained by the claimant 
~ contractor. es ee . 
2, Where the. specifications of a road: construction» contract authorized aera 
_.° the contractor to take certain actions: that would interfere’ with. 
“the flow of ‘trafic on an existing: road: in a park, put also required va 
a “that: the road: be kept open to-the public, ‘the expense involved in. 
“" eoping with heavy’ tourist. traffic’ in the’ stimmertime ‘eannot™ ‘be... 
“recovered: under the theory that'a change inthe contract’ had been: --~ 
“-made, where: iE: appears: that: the’ ‘contractor’ could ‘have obtained. oe 
- information as to. the number: of summertime visitors that would Soe 
be expected to come to the park, and the number of visitors: who a) 
actually. came. was: within. the: range. of. awhat. ‘should -have: been; 
Cuedanee eee sine fey ee ene ee ener Ree ates ree 
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eo . contractor who bids on: a ‘Govéinment: nottnace! ungualifiedly repre: Aan 
- sents that it has the skill‘and ability to-do ‘the work; consequently, 9. +" 
“neither the absence of ‘the ‘requisite: “know-how” ‘por the lack’ of oe 
‘the proper. equipment ‘and qualified personnel: to, do the. job;-are_ na 


- excusable causes of delay under the:standard.form of construction. 
ef COMERACE ec) ese a ee 
‘Warranties: oir Fn te eee ae 

1. The. legal. principle. “of éumilation on Warranties. eguaeietea in: ‘the 

- Uniform: Sales. “Act. and’ the ‘Uniform: ‘Commercial . ‘Code forms : 

part. of the general Federal. -common: law. Boolean to. Be 

ernment. contracts. pe a oe ; 
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2 The. expiration of an express: puaranty. period ina i Ciaeatiies clause te 
does: not, -preclude, the’ Government from-:: exercising the. remedies : - 


specified: in. .the standard “form.. of «. Inspection clause, which 


excepts. latent. defects ‘from ‘the: conclusive. ‘effect of acceptance. 5 , 
--and ee 


DISPUTES AND REMEDIES - 
~ Appeals” | . 


Oh. ‘Procedural requests looking towards the submission ‘of a Government ee e 
aa 5a “counterclaim to the Board. of Contract Appeals should be’ -accom- oe 
panied ‘by a showing that. the Board would, have jurisdiction to-2 


4 entertain the Proposed SOLO rs pore, ane 


Burden of Proof: 


1 Where a contract: contains: the clause é éntitlea “Permits: and: Responsi-. E ~ 


_ bility for Work, Ete.,”-of Standard: Form'23A (March. 1953), the 


. -contractor is responsible. for damages to. all materials furnished te : 
, and’ work performed and for replacement or repair’ ‘thereof at his” ek ; 
Own expense, . until completion. and final acceptance, unless it is. 


-. established. by a preponderance of the evidence that such damages Tea he ean 
ag ers 
2 Under a standard, ‘Suspension, of Work” clause’ a . contractor is not Bae ae 


ne “are dtie solely to wrongful | acts | ‘or omission: of the Government__-- 





: “Gaverament outtactor | in ‘preparing ‘the, site for the. feb: if the = 


-daimant contractor fails to sustain-the burden of proving that’ race 
ae ‘the duration | of any part of : the job. was necessarily. protracted: - 


ne for” an unreasonable period by stich delay, or. fails to sustain - ee 


a the burden of proving that. the Government. itself had caused the 


“delay by: an: unexpected: and. unauthorized: ‘act: taken in. its con-: = 


“ tractudl. capacity, : or ‘had: expressly - ‘Or. impliedly ‘represented — or 


s » promised that: the: delay would ‘not: occur. » Entitlement: toa price a 





: = adjustinent : ander. such:a‘-clause is: fot: established: ‘merely. “by les 


oe _ Showing. that an. extension of. time on™ account of the: delay. was 
= “obtained. by: the. claimant contractoreic22eie sr ast DaGEaE i 
3. ‘In order. to: be- entitled‘ to, an..extension:of-time for: excusable delay, 
“os under: Clause: 5..0f Standard ‘Form: 283A: (April 1961);.:the ¢on- * 
con tractor-must- establish. by: a:. preponderance of evidence: ‘thatthe. 


“60: 


_. failure of. its-subcontractor:.to complete the contract: within the . 


ortime. required was due: to’ causes that were’ unforeseeable by,’ be-. me 
a pubis the control: Of}. and without: Esthe fault or. “negligence oF the : 


4, A ‘contractor’ wh soaks ain extension: of time ‘ander’ ‘a standard form oe 


of construction contract because’ of ani alleged’ excusable cause of : . 
vs delay. ‘has,’ ‘in general, the burden: of: ‘proving that the alleged - 
/- ¢ause of delay actually: existed, that it met’ the criteria of. excus- ane 


ability prescribed by. the’ contract and that it delayed: the ultimate ie eS 
AAG 


: “completion « of the contract as a whole 


5. “Where a reasonably careful. pre-bid investigation. by, a contractor: 


: _-would have disclosed ‘that: some, of the. soils to be. excavated ‘and. ie ; is 
te : moved ona road. construction, project contained a high. proportion 


oF of fine particles and very little Plasticity, and the site: of the > project 


BT AS 
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CONTRACTS—Continued 
‘DISPUTES AND. REMEDIES—Continvéd - : ae 
Burden of Proof—Continued a Sabet oe VS eee tage aoe Bigs 
“- was in an-area. of known heavy: rainfall, the existence Of wet 
“soils that were- difficult: ‘to excavate’ ‘and: move - was: not! an. “on- 
. known” ‘condition within: ‘the meaning of: the Changed Conditions B pouer 
3 clause; further, the contractor failed to prove ‘by 2 preponderance : 
OF evidence: that wet soils were an. “unknown” condition within. TES ee 
_ the meaning of that @liise tia a0 ae oe 449 
6. ‘A contractor’s claim that it had been required to obtain material. for 
highway. fills from slopes. that previously. had. been brought sub-. 
__ stantially to grade, rather than from the areas specified'in the 
-.” eontract, is. ‘not allowable when there was no showing ‘that the 
“contracting officer or his authorized representative. had ordered 
the work in question ; the’ évidence showed ‘contractor had re- 
ee entered upon the slopes: voluntarily, with no indication: that’ sich 
o< Te- entry was. disadvantageous. to. its: operations. or: would result’ hae 
: in excess COSTS, 4 ioe ct een a - 450 2 
2 Actual Damages | ee ee ; 
1, Liquidated damages: provisions’ ‘in: : contracts are valid and. enforce. 
es able without regard to whether or ‘not the Government i is in a ‘posi- 
* tion to show the amount. of actual’ damage sustained by reason of. 
the ‘delayed performance of a contract. The inability to, prove the 
amount, of actual damages suffered ‘pecause: of. the ‘delayed per-.. 
= formance is not fatal: to the Government’s enforcement ‘of. Aiqui- _ 
- dated damages and does not convert. liquidated ~ damages ‘into ae 
ey penalties ae ere seed eee Me | 440— 
Le Liquidated Damages | eee Pee oe ee i 
- 7 A contr ‘act has. been: substantially. performed. oer the work remain- * 
ing-to ‘be performed is a. relatively minor quantity: and ‘is.of:such . 
an inconsequential: nature. as .:to: not impair the: utility of the :. 
project ; liquidated damages may. not be assessed for mippniode after -. 
- >, that point has. been reached_....-.2-2222-42+-22_-2 2 ot ee BOE 
p oD Liquidated damages, are. properly assessed. pursuant. to contract ‘pro- aes 
-visions. therefor with: respect’ to: unexcused delay. resulting ‘from: ~ 
- the removal of the contractor’s personnel and equipment from: the - 
“project site during periods. when substantial progress could. other- 
-wise have been made in the performance-of the contract=-2...___ 395. 
3. Failure by a contractor to prosecute the work with the efficiency and. 
; “expedition: required: for. its: completion within :the- contract time 
» “does. not, in ‘and of itself, disentitle the. contractor. to. extensions 
_ Of. 'time. for such portions: of. the: ultimate: delay. in: ‘completion. as 
are.. attributable . to : conditions, such .as. “unusually. severe | ‘ 
an weather, “i that are- excusable under the terms of the contract__-—. 440 
= Liquidatea damages provisions in contracts are valid and enforceable — 
, without: regard ‘to whether. or. not the Government. is in a position. 
to. show: the amount. of. actual damage sustained: by reason of the 
foelived: Deronmance of. a contract, The inability to prove the.” 
: formance is not: ‘fatal to’ ‘the ‘gbverniient’s: enforcement. of liqui- 
‘dated. damages. ‘and does’ not convert liquidated damages me 
: penalties oe ia As eS oe) a ie 440 
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- CONTRACTS—Continued 
‘DISPUTES: AND REMEDIES—Continued. a eae a Pe oe EE RE goo 

-Measurement . An ees a ee ke are Page 
Be ‘Where a contractor i is. required, to perform, extra work of: a . kind not. 
provided for by’ the. contract ‘unit. prices, the contractor’ s-actual . 
: _cost of ‘such performance is the proper. basis for an equitable a ete 
~ justment: of the contract. eee ere tea eee in. 415 
‘Equitable. Adjustments ee : ge ie ee = 
1. The encountering of boulders and ottier forms. of hard rock during the 
drilling of test holes and water supply wells. under .a contract. 
“which describes the materials: to: -be drilled merely as clay, sand: 
o and gravel formations, located. in alluvial and lake deposits: along 
a. mountain front, constitutes a changed: condition: to the: extent : 
- that. the percentages of rock and boulders encountered: and: the. 
drilling problems created by their presence are outside the range of | 
-those which. the contractor: ‘anticipated, and are. also outside the 
Pa range. of those: which, in the. light, of the information available: cat 
e the time of bidding, were of sufficient probability of occurrence to | -: 
“be considered as normal for. the WOT: GT6Ae oS Soe ee ee 88 
x #2 “Where a bracket for a ‘tap changer in-an- autotransformer fails 1 more — 
than four years from the date. of. its activation, and‘has performed ws 
- more, than 14,000 operations of a guaranteed 50, 000 operations, © 
a proportional adjustment will be. made of the total cost of repair. 
to arrive at the amount properly chargeable to the coutr ractor_-—_ 279 
a Be Where. a prospective bidder relies: upon erroneous assur ances given ‘by 
oe subordinate. of the contracting officer not authorized to give them; . 

. and as dy consequence erroneously fails to. include in its bid the. 
‘cost: of performing certain work required: by the’ Invitation for ©. 
‘Bids, it is not entitled, ‘after award, ‘to-an equitable adjustment of 
“its bid price for performing the ‘work’ so. required, even ‘though reat es, 
not’ contemplated WY AGS Wid. 2 ese oes ol BBB 

4, Where. a. coutractor is required to perform extra ‘work oe a kind not : ic . 
; provided for by the’ contract unit prices, the contractor’s actual 
cost’: -of. such performance is the proper. basis Tor an equitable wae 
adjustment of the contract: DOUICE 28 ee . 415. 


5. Under a contract for the. construction of dikes, requiring Fine use of * 
- material excavated from borrow. areas, where | a substantial por- oe 
tion ofa borrow area containing’: suitable material. as staked by a 
-the. Government: is withdrawn from use: by Government instruc- - 
tions so that the contractor’ S ‘borrow operations. are confined to a 
previously’ excavated borrow pit: that became’ filled with water, 
_and was more. difficult to excavate, such instructions constitute a: 
- constructive: change: for which: the contractor is entitled to: 0 an, ane 
> sequitable: adjustmentii2 2-22 bass PRC we eR Nees ee 5492- 
6 Where the. ‘intent of the. parties, ‘clearly inferable from eonteeaee pro- : 
visions, is that the the contractor’ 'S reasonable requests for access 
. roads’ will be granted ‘subject to restoration of the natural land- 
scape and. repair of damage. thereto at the: contractor’s expense, E 
-the’ erroneous: interpretation ‘of the contract by the. contracting se 
- officér’s representative, to the. efféct. that the contractor’s request . . 
-for more than one access road. should be denied because of. probable 
damage to the natural landscape, constitutes a constructive change. a oa 
far which the contractor is entitled to. an equitable ‘adjustment___. 492 _ 
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; CONTRACTS—Continued a 
~ “DISPUTES AND REMEDIES—Continued 
Jurisdiction aes ee ee ee a 
ch Claims for: extra, costs of. # performance allegedly cased. by the: Govern: te 
-ment’s, excessive delay in approving shop drawings required by -it . 
~ pursuant to the terms of” a construction contract. are. claims for i: 
7 breach. of contract. Such claims: are beyond’ the jurisdiction of. eh oi 
ae the Board. of: Contract appeals to decide, in the’ absence: of an’. 
“appropriate Suspension’ of Work clause or other provision author- . oo 
izing a price adjustmént for such a. delay {cs ees 184 
9, Under construction ‘contracts incorporating the: provisions ‘of ‘the: es 
-Davis-Bacon’ Act covering minimum wage rates, where ‘the prinici- : 
~ pal disputes concern ‘the question ‘of ‘whether or’ not ‘work was per- . 
- formed “directly upon the site of the work’: as’ provided in’ ‘the ‘Act, epee 
: : “and where current interpretations of the Department of Labor and nes . 
“the Comptroller General are in. contli¢t; the Board will decline to: a 
- exercise Jurisdiction. ‘over thé’ appeal, pursuant to the doctrine ‘of as 
oi ~~ fortim non conveniéns, and the appeal will be dismissed. 1-2 269 
3 An: ‘appeal will ‘be’ dismissed for lack of Jurisdiction’ as tO: claims. ‘of the ae 
contractor: for expenses of ‘delays’ allegedly caused by the: Gove 
“ernment, where: such: delays are not’ compensable under’ the: pro- . 
visions’ of the i hae eres eae cara Bb tes sete aap oe 
FORMATION AND. VALIDITY | por ue gee Seen ee eC eee 
sae ‘Authority'toMake pa ea gee Z | 
a i Where a prospective Dpidder relies: upon erroneous: assurances. giyen. a 
>, by & subordinate. of the contracting. officer not. authorized. to give a 
them, and as a consequence erroneously. fails to include. in its, bid epee 
-) the cost_of performing certain work required: by the. Invitation. for a 
- Bids;. at is. not entitled,. -after. award, to.an equitable adjustment 
of its bid price ; for performing the work: ‘so required, even though. 
not contemplated by. its WG ee ee (885. 
“Implied and Constructive Contracts: ee . Ce a 
ee ‘Under a contract for the construction of dikes, requiring. the’ use of : 
- material excavated from borrow areas, “where a substantial’ por- he 
- tion: of a borrow. area containing suitable. material as staked ‘by. 
~ the Government. is withdrawn from use by: Government. instruc- 
- tions so that the- contractor’ 's borrow. operations are confined: to a. 
previously excavated borrow pit. that: ‘became filled with water, 
-:and was. more difficult to excavate, such: instructions constitute: 
_-@ constructive. change for which. the contractor is entitled to~ an 
~ -equitable : adjustment_--..-.--- a a ea, AOS 
2 ‘Where the. intent of the parties, clearly inferable: from contract - ‘pro-- 
"visions, is. that the contractor’s reasonable: requests. for access ~ | 
‘ roads -will be granted subject. to restoration. of the natural land-". 
s _seape and repair of damage thereto: -at. the contractor’s expense,. . ~ 
- the erroneous interpretation -of the. contract. by. the contracting ~ 
_ officer’s representative, to the effect that the contractor’s request 
s4 for. more than one access road should be denied. because. of probable 
damage tothe: natural landscape, constitutes a constructive chazige oa 
~ for which the contractor is entitled. to. an a adjustment_—— “492, — 





: GONTRACTS—Continued 
bee "FORMATION AND ‘VALIDITY—Coutinued 
‘Merger’ of Preliniinary Agreements - 
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page 


ice Where the: terms: of" an: agreement between the par tiés are integrated. be Boil iS 


into a written contract,’ prior. or: -contemporaneous oral negotia- eee 
“tions: between ‘the parties. cannot: be referred to. in order to ascer- °. - 
' tain what constitutes the agreement. between them.-----------+- Sle oe 

| PERFORMANCE. OR DEFAULT | fgets ee oe 
~ Generally ae sa. ; 

= Where. a. contract contains a. "dlause ‘delegating ‘to. the. “contracting”. vs 

ve officer’s _Tepresentative: broad authority concerning the: -admin- 
i istration of the contract, an. interpretation by. the contractor. that?" 
such, clause relieves him.-of responsibility for seeing to it’ ‘thats: 5. 
: “appropriate. construction procedures are utilized by. his subcon- Sr ies 
ae tractors, . is not. a reasonable- construction. of the. ‘contract, and. oe 


a hence, the doctrine of contra proferentem. doés not apply -----—~ i 26 os fe 


a Liquidated damages. provisions in contracts are valid. and enforceable ‘ 
“without: regard. to: whether. Or not, the Government is in.a position: 
‘to’.show. the. amount Of: actual. damage « sustained by reason. of 


 ‘the..delayed: performance of .acontract. .‘The. inability to ‘prove: oles 


za the amount of actual damages’ suffered | because of..the delayed. 
performance is. not. fatal to the. Government’s. enforcement. of: 
liquidated. damages. and. ‘does. not .convert. liquidated: “damages. 


. into penalties wie ee el a 440 ‘3 


_ Acceptance of. Performance: 


oe ‘Where a. contract’ contains ‘the claude: antitled. ‘ “Permits arid Respon < ee: 
“ sibility for Work, Btc. of: Standard Form. 234. (March... 1953). 
- the. contractor is: responsible -for damages to all. materials fur- 
me “nished and work performed and for: replacement or repair thereof eee) 
“at, his own expense, until completion and final acceptance, unless roe 
it is established. by a preponderance of the evidence. that such 
a damag es. are. due’ solely ‘to. wrongful , acts'.or omission ‘of: the,“ =: 
Government SS ie eee nes se eee Mere ean ORY -,, 49 


2. The expiration. of an. express ‘guaranty period ina Guarantee clause ae 
does not preclude the Government from. exercising the remedies : S 
specified | in the standard ' ‘form. of: Inspection. clause, which: en 
excepts latent, defects from. ‘the. conclusive effect of . acceptance: a 
and Payment EE a a oe A ee 3 279- 

ne General references in.a construction contract to a requirement that a 
“suitable” earth material excavated from cuts ‘be. used. and com- ~ 

: pacted. in fills for. road, embankments, did not constitute a‘Trep-” 

ar resentation that most of the earth removed from cut areas would 
be ‘of .a type ‘that could be handled ‘efficiently by construction °— 

a practices and equipment ‘that. the: contractor ‘had anticipated us-:. 
ing, and the encountering by the contractor: of soils: having a high 

moisture content that became acceptable for compacted embank- 
ments after. handling pursuant. to other recognized practices:and - 

- with other. types of equipment, did not constitute ‘a changed. con- 

2 dition’ of the first category within the meaning of the standard. | 
a form of the ‘Changed: Conditions. clause.---—-----—~--------2--~ ” 449 
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CONTRACTS—Continued : 
hs PERFORMANCE OR DEFAULT—Continued _ 
Breach Raroue a a ee ae eae Tet rg Page: 
a Under ‘a’ “contract which: provides: that : hackiiling work ‘shall: be: per- bre yie 
ae formed i ina prescribed. manner’ and: then only in the presence of.a - 
_ Government Inspector, ‘after: timely. advance notice to the..Gov- ~ 
“ernment of the starting: of such” work, instructions issued: by’ the © 
Government Inspector, to a contractor’ SS employee, -who ‘was, per- 
-. forming improper. backfilling in. violation. of the contract. pro- 
Visions, that: such improper backfilling. be stopped, and that. 
backfilling be performed only in ‘the: presence of an inspector, do” 
: “not: constitute: interference by the Government with the contract —— 
: work and do. not create any. liability on the part of the Government 
‘for damage: to transmission line towers’ ‘occurring: during’ a-wind- — - ° 


storm: a few days. after the issuance of such instructions._222__-. 4g i: 


2. Claims for extra: costs of per formance allegedly ‘caused by: the Govern- 
“ment’s excessive delay in. approving shop’ drawings ‘required bys 
“it pursuant to the terms of a construction’ contract are-claims for" 
breach of contract. Such’ claims: are ‘beyond. the. jurisdiction of 
% the Board, of. Contract Appeals tO’ decide, in the absence -Of an 
_appropriate. Suspension of Work clause or other provision: author- : 
ea -izing a price adjustment for’ such a ‘delay-----2_------+------- 184.006 
- Gompensable Delays pial a fpteas Sh ong hae eee Sote a, 
AS An appeal will be. disniissed, ‘for. lack of Saplediciion® As. ‘te: ciginis of... 
the contractor for ‘expenses of~ delays. allegedly caused ‘by the. 
-- Government, where. such delays: are not compensable’ under: the 
“provisions of the COMET ACE si anne tt aa a 


- Excusable. Delays” 
1. In order. to be entitled to an. extension of time for exeusable delay 
- under Clause 5 of Standard Form: 234° (April 1961), the contrac- 
tor must establish by a preponderance of evidence that the failure 
“of ‘its ‘subcontractor to: complete , the contract within | the: time 
_ required: was due to causes that: were ‘unforeseeable by. ‘beyond, ee 
~ the control of, and without’ the fault or negligence of the contr ac- 
tor and its subcontractor -.o25 9-2 22 eee ee 886° 
2. Where: delay on the part of the ‘Governinent. in the. issuance .of a me 
‘change order causes au interruption of the’ work, the: ‘contractor is 
entitled to an extension of. time for. performance of thie contract, 
“within the meaning of Clause 5 of Standard Form. eae (March i 
1953 - edition) <—2. 2, SATs tal fe De eva eet ee bole Eee Me " 395: 
3. Liquidated damages are pr operly. assessed pursuant to contract. pre Oa eg. 
.. Visions therefor with respect. to unexcused delay ‘resulting from: 
. the removal of the contractor’s personnel and equipment from the © 
a project. site during periods. when substantial progress could. other- 
wise have been made. in the performance of the contract—_2.<3- 395. 
A, A eontractor who seeks an extension of time under a standard.form 
' of construction contract because of: an. alleged excusable. cause of - 
delay. has, in general, the bur den. of. proving that: the alleged’ cause 
: of delay actually existed, that. it‘met. the. criteria of. excusability : 
prescribed by the contract and that: it. delayed the: ultimate com- . 
piehon of the contract: as a whole Sas Poe ed 440 
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“PERFORMANCE OR DEFAULT—Continued ©8808 0 
Excusable Delays—Continued | CFR SESE LE Bagge 


5. Failure by.a contractor.to. prosecute the work with-the. efficiency and. * 
a expedition. required for..its. completion :within.the contract: time 
_, does not, in and of itself, disentitle the. contractor. to, extensions 
4, 0f time for. such: portions: cof the. ultimate. delay in. completion - “AS 
' , are attributable to:conditions, such.as “unusually severe. weather,” 
that, are excusable under the terms of the. contract.:+.--.---.... 440 
6. A. contractor who: ‘bids. on a. Government: contract -unqualifiedly rep- — . 
. resents that. it. has the ‘skill..and ability to do the- work ;. .conse- 
hy eae neither the absence of. the requisite “know-how” nor the- 
lack of.the -proper equipment.and qualified. personnel to.do the. job, 
_ are excusable..causes. of: delay, under the standard. form of .con- 
. Struction Conthath co 5 ates Coe ee ee Ne 440 
.% Under a contract for construction of facilities on the shores of an.im- 
es pounded river, where. access. to..the. site -of the work was. to-be. - 
‘. limited by the rising water level at an indeterminate -time during © 
..the year following the award of. the contract,-which ‘provided that 
work was not, practicable in winter. and-that: the work should. be 
- performed ‘during the 1962. summer. season,: the: failure» of the. 
. Government to furnish: notice to proceed within a reasonable time 
_ after award, causing the major portions of the work and the.dura- 
tion of the contract performance to be extended into the 1968 
work season under conditions of severely restricted access, makes: ms ac 
the ensuing delay in completion of the contract excusable to the ~* 
_ extent that it was-not foreseeable, and the contractor. is: entitled :: 
.t0.a commensurate eauitanle extension of time aes baie urge ATS 


Inspection ~ 


1. Under’ ‘a contract which ‘provides: that backfilling work ‘shall be per- 
. formed in a prescribed manner and” then only” in. the’ presence 
. Government of the starting of such work, “instructions issued’ bY 
the Government inspector, to a contractor’s employee who was: per- ei 
forming ‘improper: backfilling in violation of the- contract: pLrovi-. 25 
-. sions, that, such improper . backfilling -be stopped, and that. back- |. 
_ filling be performed only. in the presence of an ingpector, do. not 
constitute interference by, the Government with. the contract work 
and do not. create. any. liability on the part: ‘of the Government ‘for 
“damage to transmission line towers. occurring during a -wind- ei 
storm a few days. after the issuance of such instructions.__.--.-— 49 . 
2 A defect in the manufacture. of a bracket for a tap changer. in. an 
autotransformer—which at the time of. acceptance. was not known é 
to, the Government, ‘and. which could. not have been. discovered - a 
_.. through ; reasonable methods Ors inspection——is | a. jatent ‘defect. 
within the meaning of the Inspection clause of a standard form - 
SSubDly, Contracts. ok) 7 oe ee Pi cRne nee okie erect C eannent eta rey 7¢: hae 





Substantial Performance. : i 
A, A contract has:been:-substantially weetormned when ene wares remaining 
to be performed isa relatively minor: quantity- and is of such an. 
inconsequential nature as to not impair the utility.of the project ; 
liquidated damages may not be assessed for periods after that 
point nae been WEA CHOG 253. eee nce oe ote ee 301 
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CONTRACTS—Continued 
PERFORMANCE OR DEFAULT—Continued | 
‘Suspension of Work 


A Under a'standard : “Suspension of Work” clause ‘a’ contiactor’ is’ Hot® = 


entitled to'a price adjustment" ‘on account of delay by another Gov- 


“ “er minent contractor: in ‘preparing the'site for ‘the ‘job; if. the claim- 


ant: ‘contractor fails: to sustain” the: burden of proving ‘that ‘the 
duration of any ‘part of ‘the job was necessarily protracted for ‘an 
- ‘unreasonable period by‘ such delay, or fails'to sustain the burden 





.- of proving that:the Government itself had’ caused ‘the delay by an-: © 


~ unexpected and unauthorized: act taken in its contractual capacity, 
or had expressly or impliedly represented’ or promised: that’ the 
- delay would ‘not occur. Entitlement 'to:a price adjustment under 
‘such a ‘clause is not established: merely by showing that ‘an ‘exten- 


“ant contraétor.2i0 22: net eee 

' 2, Under ‘a* contract’ ineorporditing ‘provisions for suspension’ of’ work 
“sswhen- ordered ‘by ‘the: ‘Contracting ° ‘Officer because ‘of’ periods’ of 
unsuitable weather, where work: without doubt: could: not be ‘per- 





““formed-for a’substantial period: because’ of:such weather bit the - 


‘Contracting Officer ‘failed to issue an order ‘suspending ‘the work 
‘for that ‘period; the contractor ‘is entitled: to'an extension of time 
"ther efor EEE hae Eee a Tgp GE ae 


DELEGATION. OF AUTHORITY 
EXTENT OF. 


1. ‘Where a: conivéet: contains’ “a ‘clause: aerate: to: the contidéttig 
-.... Officer’s representative broad authority concerning the administra- 


.-tion of the contract, an interpretation by. the contractor that. Such: 
clause relieves him of responsibility for seeing to it.that appro-.-- 


priate construction procedures are utilized by. his. subcontractors, 
is not a. reasonable construction, of the contract, and hence, the 
: _doctri ine of contra proferentem does not SDDIY 82 Sees eas 


DESERT LAND ENTRY. 
GENERALLY | 


1. Section 7 of the act. of March’ 3, 1891, ‘pr ovides: that no ‘person or ‘associ- 


ation of persons shall hold by assignment or otherwise, prior ‘to 
“the issue of patent, more than’ 320 acres of arid or desert lands.__ 

2. The terms “assignment, id “hold” and “otherwise”: as used in’ “section 7 
“of the act of March 3, "1891, are ‘words of broad signification and 


_ their” precise meanings depend: on the context in which they . 





3. A corporation which’ has ‘aequired actual fulaaod GE tke take” of 


. “actual possession’ “0. more’ ‘than. 320. “acres of desert. land “holds” , 

“such, acreage ‘within the. meaning of the prohibition of. section ao os 
“of the act of March 3). ASW ee Ae icon de ifn one 
’ ‘Until patent issues, “the Secretary of the Interior retains: ‘jurisdiction : 
to inquire, sua sponte, into the validity ofan entry, ‘completed: 


- gion: of time on. account see the delay was obra tines! ae the Sere “ 


301° 


26°. 


156 


156 


‘except for issuarice of the patent, and to: set it.aside for defects or 3. .” 


: mistakes Gxisting 0 on: the date: phe: eeu met’ bie final poauine 
: ments. are : “: ; : : ipo tis ers its : eh 
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DESERT LAND ENTRY—Continued 
APPLICANTS ae ne Pipe ea 
ane ‘Section 1 of the. act of March 3, ‘4877, 1 requires: a deseit Tana d- applicant < 
to file a declaration under oath that he intends to reclaim the tract o 
of desert land for. which che. is making application for entry and: ; 
this intent to reclaim ig of the very essence of the. condition | upon eee 
“which: the entry is pee ee 16 
_ APPLICATIONS | ee Saye ie aah. Se ae 
tL. Section: 1: of: iné- ‘act: of Mar ch 8; 487751 requires a desert and. aonlicadtt oe 
to file.a declaration undér-oath that he intends to reclaim thetract 
of desert .land.for which: he: is making application for entry. and. ~ 
this intent to reclaim is of the: very essence of the. condition. upon: Cae arcs 
Which: the e-entry, is elt iit apron AD, : 
. ASSIGNMENT cay ine tet etree uss, - Heaney Oa pec e we. a! 
i. om agreement - ‘betwee ‘a desert land entryman and: a. corporation, : 
ee which gives that corporation: ‘the® exclusive. right to: possess : ‘the 
entry ‘and to grow and’ harvest: crops: thereon’ for a term of.twenty:> 
‘. years, is’ an’ assignment to or forthe. betefit - ‘Of ‘a “corporation D, 
within. the: meaning of -the prohibition. in section 2 Of: the: ‘det Ee ee 
Sy “March: 28, TOSS. i ee ee ee ate Ma He pants “156 | 
“ae. ‘The term “‘assignment” as: used: in.the act: ‘of: March: 28; 1908,: ‘aggiltes ee 


Page ane 


: toa! transfer: to: ai: corporation: of. the: rights. of a: desert: land: entry=~" eee 


-man™ to. enter upon the Jands and remain: in exclusive’ possession 
- thereof. and: to: grow: andi harvest ‘crops ‘thereon: for: the primary : 


. benefit of the: COMDOTOHON 2. eto a ee oe ; 156. asa! | 


a 8. Section 7 of the act of March 8, iets oye that no Derson, Or: ABHOR: , 


aa the i issue: mot patent ‘more than 320 acres of anid or desert lands... “156 aes 


4, The terms: “assignment,”: “hold” ‘and. “otherwise”: as used: in: ‘section a 
. 7, of the act of March 3, 1891, are. swords of -broad. signification | 
- and their. precise: meanings: depend. on the. context in, which: ‘they. - 
: “are near ae ee oe an 156 
- CANCELLATION - . Be aes : sai 
=e A decision holding. a desert land entry. for cancellation will: be vacated Hote 





ae pendency. of a, petition for ‘reconsideration ‘the. ‘Department ¥ 
im ..adopts | a policy, concerning. similar,. entries. ‘permitting, them. to 
". proceed. to ‘patent in certain circumstances under principles ‘of 
“equitable. sue Sacra cere ce re ar 536 
| CLASSIFICATION . Mi ieee igs dey and da 
Se It is.proper to. classify land in imperial Valley, California, a as 5 (ok 
: ‘proper. for: disposition: under the desert land law where a. fayor- "Po, 
~ ‘able classification would, contrary to. ‘the public. interest, increase oe 
the: pressure ‘on the inadequate water ‘supply available : for use BE 7 ae 
- California’ from ‘the Colorado. River. oh ou. WAL 
QULTIVATION ‘AND. RECLAMATION ao aoe 
8 In order to comply with the. requirements, of, geetion. + 2 of, the get 0 
ts - March 8, 1891,-a desert land entryman. ‘must: either “expend 
_ own money. on. the necessary. irrigation, reclamation,, “and. culti-. on ° 
oie vation. of the. entry or, incur a personal, lability. for, any. money Bae 
- $0, expended. pote aeons 
198-5116 5 er: 
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DESERT ‘LAND ENTRY—continued 
_ CULTIVATION. AND ‘RECLAMATION—Coxitimued 


2, Section 2 of the act of. March’ 3, i891, is satisfied ‘where’ the. désert land. ‘ 


Page 


_ entryman ‘hires. others ‘to. do ‘the necessary work of. irrigation, oo 


ae reclamation, and cultivation, at. the: etitryman’s own as and’ 
expense. pena win EP e enn mee ee we ee ee ee - 


‘156 


“8.2 ‘Section 1: ‘Of the act: ‘of March 3; 1877, requires a “desert Jand apple a 


“ eant:to file a declaration under oath that: he. intends to: reclaim: the | 


tract of: desert: land for which he'i is making. application for: -entry 


and: this intent to reclaim is of the. very essence’ of the: condition Ewe fe 


EXTENSION OF TIME - 


lL Discretionary grants “of: a eioadiona of time under thé desert land laws 
eee will not. be-made by the. Secretary: of the. Interior -where. to: do SO: 


upon. which the entry, is ee ca 156. : 


-.. = would ‘result: in the agricultural.reclamation of desert land in. 
California with water from: the Colorado, River since it is con: ~ 
_ “trary to’ the ‘public interest: to” increase the pressure; On. the inade- 


Th quate. water. supply. in that river. presently available for. use in 


= ‘California So a a 


FINAL PROOF. 


ige. 


t Until patent. issués, - ‘thie Secretary: of ‘the Interior retains ‘jurisdic: ee 


“© tion to: inquire,. sua..sponte, into the: validity of.an.entry,. completed  .. ae 
~~ exeept for: issuance of. the patent. -and: to: set it. ‘aside for defects... > 
Or: mistakes:. existing ‘on ‘the . date. the. entryman’ Inet;. the: final. 
requirements. Se ee oe eee ee ee es 


"RELIEF: ‘ACTS. 


ro Where: a. desert land eutig® ‘has. heed’ “designed subeeqdedt to March 4, 
a 1929, ‘the: assignee ig not: entitled to the relief afforded by-the act - 
OF March 4, 1929," as’ amended, 43° Ue S.C. (1958: Eid.)- 339; ‘or ‘the 


ABT 


"act of March 4, 1915, as amended, 43 U.S.C. (1958 Ed.) 338, which 


8 allow entrymen, under. certain prescribed . circumstances; to! pur- 


Bae EQUITABLE. ADJUDICATION. 


chase the lands embraced within their: ventries__-----~---.-4_-— 18880 





cL A . decision holding a ‘desert land entry for chntellation will be achie oy 
_ and. the. case. retianded for further proceedings where during: the *:.” 


a, ‘pendency: of a petition for reconsideration the Department adopts 


a policy concerning. similar entries, permitting them to proceed 


to patent ‘in: certain circumstances under. principles of ‘equitable 


a adjudication mace an. st a . 


4 FISH. AND WILDLIFE ACT OF 1956 


5386 


eb The term, “wildlife”: as. ‘used | in ‘the act may be construed. broadly to: ae 


~inelude all wild. vertebrates, including endangered species nereot, 


4 other. than ‘fisho 2 





ok ‘Phe a act specifically authorizes the. Secretary. of ‘the Interior to acquire . 
refuge larids for - all. forms of. wildlife, ineluding endangered a 





; “species, thereof-___=-_ Soreaaaeaammnteneneeaes . 
“ FISH ‘AND WILDLIFE coonDiNarrox ACT” ee 
GENERALLY ae aaee 


a 2. -The- ‘act ‘authorizes. the acquisition of lands at water- -resource proj- 


ects for endangered species of’ fish’ and wildlife, including migra-. PHOS jag oes 
“tOny ‘birds. ----- posee eae ee eee ene ais 14 ao 


ec 


14. 


1. The term “wildlife” as “used in the act. indludes migratory y birds : 14 


- FUNDS: 





ze f INDEX-DIGHST 





| FISH AND WILDLIFE. coonDINATION: ACT—Continued 
_. GENERALLY-—Continued _ : 


: "Be Lands acquired under. this. act neéd, not, be approved by: ‘the oo - 
: : bor Bird Conservation Commission, nor ‘is State consent, needed... eee 


_GENERALLY Hi : ee: 
1. Acquisitions . Of: lands, “waters, or. interests therein for ‘the: preser- 


Page a 


vation’ of species of fish or wildlife that are threatened with ex+ : 
.,tinction ‘using: funds made | -available. under. the. Land and Water - : 


. Conservation: Fund: ‘Net: of 1965..are limited to acquisitions that” ; 
sare: ‘otherwise, authorized by Mit epee coca eae oe ay 


: . GRAZING AND GRAZING LANDS © 


= Section 4 of: the ‘Paylor Grazing “Ret: provides that lands: eithdrawn® = 


_ for: a stock-driveway. may be added toa: grazing district ‘and. made. 


- “subject to: the: ‘Taylor. Grazing Boo ep rn . 


ee GRAZING 3 PERMITS AND LICENSES . 
GENERALLY geo 








= Nothing’ in ‘the ‘Taylor Grazing ‘Kct or: the Federal Range ¢ Code “ie a 
“quires. “that. one: -who ‘leases and: not’ ‘qualified. ‘as base property 

~~ must be accorded recognition on: the Federal range because of his: 

Le, fe control of that nonqualifying ore cee Sa Sees ae ae 
be Pe A “penalty: ‘for: wilful. trespass. of: a; Suspension’ of grazing friviléges: a 


“for: five years will be: reduced to. a. reduction. of. privileges by. 40 


potent for ‘five. years: where the. cireumstances : do not. appear. to ‘ ee 


warrant Smposition, of. the. more: stringent: Rel 
- ADJUDICATION. ° ie sas, ae 


: 100 = An 


ae ‘Where. ‘a grazing. “allotment. one pean accepted: without. anocal or: . 


protest: for. 17 years, an. allottee. ‘is: precluded. from. seeking a 


» "reapportionment ofa unit of. the Federal. range upon. an allegation’... ae 


- that the: Tange has never “been equitably chk eho a: 


; : APPEALS 


3 1 A anpeel from” re district grazing “manager's decision’ ‘reducing oe sing flict 
_ Federal. range: user’s: grazing. privileges:to. conform with the carry-..- 


& : “dng. capacity of his range. allotment i is. properly: dismissed where. the. : 
user: has. accepted. -the. ‘same: allotted. area: for 17 years without’ 









= . ‘protest... or. appeal | cand. does: not : question . the. necessity. ‘for. ‘the. is a 


sf reduction: but. objects” to: the : “apportionment of. the ne. as 


. " APPORTIONMENT. OF FEDERAL RANGE 


eo s An. appeal - froin’ ‘a district grazing * ene decision ‘reducing. a . 





rederal: range’ ‘user’s. grazing privileges: to conform: with the carry-. ee 
ing ‘capacity: ‘of his range allotment. is properly ‘dismissed: where _ 


8 eee the user. has. accepted: the same allotted:area for tg ‘years without = oe . 
protest’ or appeal. and does not: quéstion. the necessity for'the reduc- 


~ tion. test or appeal and: does not question: ‘the: necessity ‘ for ‘the~. 


reduction but. ee to the ‘Apportionment of « the. Tange: Alhss Spe 
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af GRAZING PERMITS AND LICENSES—Continued’ ~~ 
‘CANCELLATION AND REDUCTIONS ae is : 
i In cases ‘of wilful trespasses. on the ‘Federal range : a ‘reduction or. sus: ou 
“pension of grazing. privileges. ‘may ‘pe: imposed ‘on the offender’ in.- . 
addition to the assessment ot monetary damages... 2 eee 100. - 
EXCHANGE OF USE eb A ete ee, ee 
1. ‘Bxchange-of-use j is a ‘méthod which permits livestock ‘Operators’ having oon 
— “ownership or control of: non-Federal ‘land interspérsed and ‘nor-- 
oo mally grazed in conjunction with’ the surrounding Federal’ range a 
"to agree with the grazing officials that the: may graze on the’sur- "~~ 
“rounding land to-an- extent not: to exceed’ the grazing ‘capacity: of 





his land in consideration of his granting to the Bureau of Land. .° °°” 


* , Management the ‘management. and control of his land 208: ‘erazing | ae 

; “. purposes pe ene me ores eiaee einen aren ee Sa oe ee “100° 

7 x Consummation of an. exchange ‘of use proposed by a livestiodic™ “Oper- rater tee 

. ‘ator is discretionary on the part of the ‘grazing ‘officials’. Such 3 
an exchange may not be consummatéd: unless-it: accords: ‘with: THE eck 

: principles of good range management- ets pan tore “2, 100°- 

3. The rejection of an application. for. exchange of use “based. on non- 

_- qualifying : land. does. not deny. the. ‘applicant. any: rights ‘to. which 














‘he. is entitled . “under: ‘the. oe Grazing. Act... 
< TRESPASS . : eee ae s i 
4. a cases ‘of wilful trespaaied’ on the: Federal. ranigé a reduction’ :OT' guar s 2 
pension’ Of" grazing: ‘privileges may. be: imposed: on" the offender pa hae : 
‘ addition ‘to the assessment of amonetary: damages. ee aa 100 


a 2. A penalty- for wilful ‘trespass: Of | a stispénsion ‘of grazing: privibees ane o 
five years will be reduced toa reduction of privileges by: 40: percent... — 

* for’ five cone “where ‘the: circumstances do not: ‘appedt “£0 warrant ae 

AHO: J canes Tinteatiees 4 os 100 


oh QATLPE A, tee Vivenetd 





CONTESTS | 2 WA cn 8 a 
oe & charge of failure to cultivate the required acreage within the, second nae 
year of a. homéstead: entry: ‘is not:sustained ‘where’ the’ evidence is. 
; oe merely that ‘persons’ ‘who had occasion to: view. ‘and ‘be on. the: land- 
a ‘occasionally during the: crucial period: did ‘not’ see ‘any: cultivation. a 
and the entrywoman testifies positively that, the: necessary” “ealti ae 
vation was _accomplished_ oe ae 


- QULTIVATION : Tee 
1. A charge of failure to cultivate the required acreage within ‘the sé cond oa 
“year of a homestead: entry is not. ‘sustained where, the evid Ce, 
a merely, that persons cwho had occasion. to, view and. be on. the. land a 
Vt occasionally. ‘during. the. crucial period did: not. see any. cultivation . 
Land the. entrywoman testifies. positively that the necessary “‘eulti-. 
eae ee vation. WAS: “accomplished nn ene en - 424 
- RELINQUISHMENT | eres “es ‘ae te SEE. 
I, A homestead entrywoman may relinquish a portion: of her’ ‘entry: ‘and: ; 
fae _ receive a patent, to the: remaining portion of her entry, whieh joes 
7 nl -Taust include her Dota. if she shows that she hi “eu 











INDIAN ALLOTMENTS: on PUBLIC DOMAIN oe 
©... @ENERALLY | | - re ae 
4 An enrolled: member of the’ ‘Comanche Tribe of. Indians of: :Oldahames. 8 

‘is not: entitled to: an. Indian allotment in: Alaska. under the. act of 

May 17, 1906, ag amended, which. authorizes the Secretary: of the’ 


~ Interior. to silot land, .to Indian n Natives of conan aaa “4 ce 


_ CLASSIFICATION - ae : a. Ci SAE are ee A Ta 2 
1. Acquired: lands under the administrative jurisdiétion of a “Federal 
, “agency | other than: the Bureau of: Land Management ‘are not. sub-"" 


ject to the land ‘dassification’ DEO, of 43 Ore) Part saa 505 eee 


LANDS SUBJECT. TO. 


ot Unappropriated. public land in ‘Alaska is y gubject +e allotment under. 
are ‘the General. Allotment Act to Indians who” are Rot natives of” 


e Public land which has ‘been patented and has pases into. aa 
“ownership. does not regain * ‘its’ ‘status - as public land upon:being . 
“' -aequited: subséquently ‘by. the United States through: purchase * or 
e “condemnation, nor is: it; ‘in: the. absence of: ‘specific: legislative .au- .— 
a thority, restored to the: public domain when ‘no longer“needed for ... 
oe Stes purpose. for which: it was acquired, and:an application: for 
“> = -sueh-land;- filed under the’ Indian Allotment Act, ‘is ‘properly: re-. 
a jected, ‘because’ ‘such’ land i does not. constitute Buby land within’ 
the inésniing of the act. 2 SEB e BLUR 








; INDIAN LANDS | 
as GENERALLY: ae ee eee Meat wptame taal 
wake “Where the Navajo tribe of; Indians: has protested: eas issuance: 
of a patent to the State of Utah under the. act.of June 21,:1934, to. 
» numbered. sections which the. ‘State. claims as. having. vested in it 
pursuant . to. the. grant for school ‘purposes. under. its. ‘Enabling © 
Act and the, Tribe has. requested. a hearing alleging. that’ the vest- 
; “ae of. title, ‘in: the. ‘State under the grant, was precluded. by. oceu- 
oe -ypaney ‘of the sections by Navajo Indians and that title is. now in. 
“the Tribe pursuant to acts of Congress, a. hearing will ‘be. ordered 
es _ for, the purpose of receiving | evidence as to the full extent. and 
by oat nature, of: the. occupancy alleged. by the Tribe. in order to make an wee 
i oe informed and. definitive determination of. the question as ‘to when, . 
or ‘if. ever, title. did: vest. in the. State oye dens pes cee B61 | 
- ALLOTMENTS. Pon <— . | 
Alienation 


aie Where. an. approved lease. of individually ‘owned. restricted. Indian. 
‘and, provides. for the direct payment of rentals ‘to the owner or 

coe his. legal representative (guardian or. conservator), the. rental 
- . “payments. must, be. treated as ‘unrestricted, funds as of the time of. . 
e . payment,. but future Or. anticipated rentals are ‘classed. as. restricted 

.. "property over which the’ Secretary of the Interior may recapture » 
“supervision _ over: the collection, . care “and: disbursement. Any — 
ction, of the legal presentative (guardian or conservator) or of. 






















Ape, senardianship., court - to obligate. such, future or. anticipated — 





Ste ee 





INDIAN LANDS—Continued | ue 


COMPETENCY a es Spe eee haa “Page oo 


ob Where an’ approved lease ‘of - individually owned restricted Indian land: Y vik 
‘provides for the direct. payment of rentals ‘to. the’ owner or hig... 
legal representative (guardian or conservator), the rental pay-. 9° 
ents must be treated as. unrestricted funds! as ofthe tinie of =. 
- payment; but future or anticipated rentals are classed:as restricted. =: ae 
ee property over which the Secretary of the Interior. may. recapture. 
~ «supervision over the collection, care and disbursement. Any. caction » 


-. of the: legal representative (guardian .or conservator) or ofthe oe eae 


ne guardianship . court to. obligate such future. or anticipated. rentals. ~ ‘. 
e ‘would. be: ineffective, unless approved. by. the Secretary, of, the eae 
.. Intérior 22 oe ee. eee 
DESCENT AND DISTRIBUTION. me ae 
“Wills: : eats is a 
1. Proof of destamentany. capacity: by witnceses(| io an Tridian. testatrix’ se 
- will and:by others closely. associated with her remained unaffected, eee 
by allegations that testatrix: -was ill, infirm, and mentally. incompeé-". : 
. tent, that she could: not use the English language, had.no business . aes 
: capacity, and that she failed. to show comprehension of her. prop. ee 
_erty interests and the objects: of her bounty nse ces Pc aeons i, OO 
Be ‘The. fact that : there may have been an opportunity to. exert. mine 
. dnfluence: on an. Indian testatrix: is insufficient to, establish: ‘the: ie 
invalidity of a will where convincing. proof has not been furnished ee 
that such undue influence was actually. exerted or that: téstatrix’s* 9 
_ free agency in, the testamentary act was s influenced L improperly = = 58 
LEASES AND ‘PERMITS . ger as cae 
Generally ee i 7 
"o 1. Where an ‘approved lease of individually owned. restricted Indian jana. aay 
provides for the direct payment of rentals to the. owner. or his legal rane 
~ representative (guardian. or conservator) ,” ‘the’ rental. payments: coils 
Just be treated, as unrestricted funds as of the ‘time. of payment, pate 
; . but future or. anticipated. rentals are classed as restricted: property oe a 
- Over which the Secretary of the Interior may. recapture supervision Sees 
* over the collection, care. and ‘disbursement. Any action. ‘of: ‘the legal. a 
ins ‘representative (guardian. or conservator). or of: the guardianship. “2 
i. court to obligate’ such’ future or anticipated rentals. would “be... 
_ ineffective unless: approved ‘by the. Secretary of the’ eInteriér_-—--_- Cire.) tes 


INDIAN TRIBES 
GENERALLY cf sh ee 
A. ‘Where the Navajo tribe ‘of Indians haa protested against issuance of 









‘a patent to the State of Utah under the act of June 21, 1934, to 


2 numbered sections which: the ‘State’ claims as having: vested: in. Ses 
at pursuant: to the grant for school purposes “under its Enabling ae 
‘Act and the Tribe has. requested .a hearing alleging that the-vest-*~ 

| ig: of title. in. the State: under the ° grant. was ‘precluded. by * 
Pe atts occupancy of. the’ sections ‘by ‘Navajo Indians and that- ‘title is: 
ee now ‘inthe Tribe. pursuant to acts of Congress, a hearing will. 
be ordered: for ‘the purpose” of. ‘receiving. ‘evidence ‘as to the full as bhatt 
extent and. nature of the occupancy alleged by the ‘Tribe in order ‘ — 
“to make an informed. and definitive determination of the question es 


es Ee as to. when, if. ever, , title did vest in the State-_—----—~------——= ; 86L ; : ee 


| ESINDEK+DIGHSE! °° ech Set BOB: 


“INDIAN s gees 
COMPETENCY - ; Z Badal Ga ; rae y 
ob Where an approved. lease: of: - individually owned. restricted “Indian Nee 
~. Jand provides for’ the. direct payment of rentals to the.owner or — 

his legal” representative (guardian | or: conservator) , the rental. 
_ payments must be treated. as “unrestricted funds. as. of the time: of. ~ ; 
. payment, ‘but. future’ or: anticipated rentals: are classed as re- : 
stricted property. over which the. Secretary, of. the Interior. may a 
“recapture: supervision. over the: collection, care and disbursement, 
~ Any action | of; the legal. representative (guardian or. conservator) we 
or: of the guardianship. court to obligate, such: future or ‘anticipated m 
rentals would be ineffective unless: approved by - the: Secretary 





of the it, re esi ee a mee be ba ee 


- CONTRACTS | ie ie sed Paci ru as re 
4 Where. an: approved : lease of tidividually: owned restricted Tndiain 
~~ dand provides for the direct payment, of. rentals ‘to the owner: or 
: his. legal. representative. (guardian or. conservator) ,- the tental 
: “payments must:be treated-as unrestricted: funds as of the time of * 
~’ payment, ° but. future or. anticipated rentals. are classed, as® Te 
stricted: property. over which. the. Secretary - ‘of. the. Interior may. 
me recapture: supervision ‘over the collection, care: and disbursement.’ oF 
Any action of the legal representative (guardian.or conservator) eu 
or of the: guardianship. court’to obligate: such future or anticipated "ee 
* rentals would be ineffective unless approved. by: the: Secretary of", 


the area eras Sar eae sees ae 


PROBATE. Sau ie Ee 
a 1 Proof of* testainetitary: Saceiy by witriesses to: an Indian. testatrix’ be ae 
: | wilk and by--others . closely. associated: with. her remained : ans. 
o affected by ‘allegations that.testatrix was ill, infirm, ‘and: mentally a 
; incompetent, that she could not- use the- English: language, had oe 
_ =no'‘pusiness capacity, and: ‘that she. failea to show comprehension Bs 
ee her: ‘property interests. and the: objects of her bounty-2-22-2=- me BB 
; 2. The. fact that there may. have: been an opportunity to. exert’ undue. -: 
: ‘influence: on. an Indian testatrix ‘is ‘insufficient. to ‘establish the: : 
‘invalidity: of a will where convincing proof ‘has: not: ‘been. fur-). 
“ nished: that such undue influence. was actually” exerted or that. - : 
testatrix’s free. agency’ in the testamentary - act’ was “influenced ee _ 
ar improperly aan e nanan ee ee 2 BS 
| MIGRATORY BIRD CONSERVATION ACT | a ie a 
| ACQUISITION OF REFUGE LANDS : ; 
1. Plain: language of the Act authorizes the Secretary, of the Tutevior” a 
a to purchase. or rent lands approved by. the Migratory Bird Con- 
: servation. Commission for endangered: species of migratory “game” eas 
pirds 2-2 Ste es Re rae ee vO ae nN OO a Renee coke ey Ee 
2. Acquisitions ‘under the Act. for endangered species of migratory... 
“game” ‘birds .could: be: financed. through. funds. ‘made. available 
_ from. éither the.Land and ‘Water Conservation’ Fund. Act of 1965, 
FP or. ‘from the Migratory Bird Hunting Stamp: ‘Act, or: “from. funds Bich 2 go's 
- authorized: by. ‘the. Migratory: ‘Bird. Conservation Act. itself 2 we 14 oo 
noe ‘The Migratory Bird Conservation Act when read asa whole and: con- Be Re 
sidered’ in- the light. of. its. legislative history. and purpose is. un: . 
clear in regard to. the purchase of lands for “non-game” migra-. a “ee, 
tory DEED anand et ee 


es oe. ck Pas -INDEX-pieHst 


‘MIGRATORY BIRD CONSERVATION ACT—Continued 
“ ACQUISITION OF REFUGE LANDS—Continued. . 


4, “The Migratory ‘Bird Treaty with Great ‘Britain ‘lists as protécted 
birds ‘both “game” and | “non-game” migratory birds._---_----_-- os 


"MINING CLAIMS 
‘GENERALLY - ; ee 
1. Although the alienage of'a mining claimant i may not provide a ground 


° for eollateral’ attack upon his ‘Possessory title by- ‘other claimants, 


‘Page 


14 


.-itis‘a ‘ground upon which the United States, as sovereign, may Tes: 


*Ject the alien’s. verified statement filed: under’ the:act of July: 23, 


: 1955, asserting surface. rights. to. a mining claim, because the mining - . 


: ‘laws ‘authorize the occupancy and purchase of public lands ‘for 


their. minerals - only by United States. citizens or those who have — 

ean declared their intent to become Citizens 277022. a 

2. “When. two. or: more: persons. participate in the location. of a mining - 
. claim, a:tenancy in common arises and each locator has the same 
'. Pights in respect: to his. share‘as a.tenant in severalty, but he holds: 
.-his-interest independently of the other and may transfer, devise: or 

i “-encumber:. Ait ‘separately. without -the consent of the other. CO-*. 
tenants: ie Se age ate ate EARS es Gear er am 
3. A sonilicr: ‘etween .a:lode Claimant and:a. placer. claimant is an ad-' 
verse claim .within the meaning -of -Rev.. Stat. secs,’ 2825 and - 


2826 and is. properly. Tesolved. by ‘the: filing of an: adverse. claim 
os and: the institution of judicial proceedings as oe therein -_~ 


a8 CONTESTS: 


288 


B14: 


4A Reports of éxaminations of mining alawie ie Covernniene examiners na! 
“are: generally considered.as: confidential intra-departmental. com-: > 


; — munications and will: not. be made available: to: ‘Toining ‘claimants ; 


--: however, in.an exceptional case where. the Government: flooded the 


‘land, ina. claim - before: initiation : “of a contest challenging. the 


ore mineral character of the flooded Jand: and there appears no.obvious- _ | 


 detriment.to the public interest, the reports will be made available- 
He to the mining ClalMSnis20 42.5 eo ed oe eee 


Qe In contest proceedings initiated: under, Circular No. 460. and.the: Rules 
Of Practice: in effect in the early. thirties, service. of. notice of con- 


248 


oy test by. registered: mail -was. proper and effective:and may be proved - . 


es by a post: office . return: receipt. under the following circumstances : 


| .€1) Where the signature of the person signing the. post - office 


return.reecipt.is identical with.the.name, of the mining. claimant; 


_.. «» (2) Where the signature of the addressee is consistent with the ~~ 
“-... surmame and given names or initials of the claimant; (8) Where 
a ‘the surname. of. the. ‘signature: on the return’ receipt. is different - = 
- than ‘the: name of the locator ‘but the record shows that’ the. 


“claimant has married and that she has signed with’ ‘her married 


- name; and ©) .Where the® ‘receipt ; is signed by. an’ agent of: sae ~ 


rie * 


8 Ta genes protéedings rapennery under Circular No. 460 and the Rules 


‘of ‘Practice in: effect in the ‘early’ thirties, a” ‘post office return - 
receipt for. letters bearing, notices of contest’ is not sufficient ‘proof 


~ B18. 


of of s service it it bears. a | sighature clearly different and inconsistent eae 
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-wintine CLAIMS—Continued 
. GONTESTS—Continued , et ne eit one ore akigwes ee 
oY Service of ‘notice. :of contest - bi cet OO mail isa’ storia of: noti¢e es 
. reasonably: calculated. to-give a party:. knowledge of administrative: 
proceedings: and: an. opportunity. . tobe heard. and,: consequently, 
- where authorized. by statute and the, rules. of. an. administrative a , 
- agency; it satisfies the requirements: ‘of due. process——.o2s2---2— 813° 
Be Where the: name. and-address ofa mining. claimant are not. of: record. 
In the Department when: the validity: of. a. claim. is. ‘questioned, the 
. Department: merely ; assumes. the:.task. of. ascertaining the. name. 
as and. address - of. .the. claimant from..other. sources. and “may. then. 
_ Serve the notice of contest: by; registered mail in. accordance with. - 
é - ithe, applicable . Megulationg. cn 7 ko Pama . 18 
6. Unless it is. affirmatively. shown to. the contrary, by the mining claim- Kitty. 
_ant, the presumption. .of identity. between the. claimant and. the. i. 
ae a ee “recipient of a notice of contest in adverse proceedings: before. ‘the... °? 
_ Department ‘is. not. overcome. by minor diserepancies in the uge Of 5 st 
_ given names or initials of. the parties in the notice, of contest - and: 2 A 
the post-office return. receipt aa eat ho ee eae 318 .. 
; ie There is. nothing. in, the. law Or. the regulations requiring, the. ‘preting 
of. an. oil shale, placer mining. claim. As. a condition, Precedent. to. 
“service, of notice of contest... fe 





B14. 





: “DETERMINATION OF. VALIDITY’ 





1. No hearing’ is necessary. to invalidate’ mining ‘dlaims located on land.’ 
previously: included ‘in small ‘tract’ applications’ and subsequently . has 
“ classified for small. tract: dispositions 2 2h. 
2s The’ Department of the Interior. has: been’ ‘granted’ plenary - power “th. air 
en, ‘the administration’ of the ‘publie lands, and, ‘until ‘the issuance. of 
ate ay, a patent, legal title to a mining claim’ remains in the Government, re : 
“and the Departiiént las power; after proper ‘notice-and upon’ 
. adequate hearing, to determine the validity of the’ Claim 82 144 
4 3. In the exercise of his-supervisory authority over the public’ lands, = 
the Secretary. of the Interior may, without’. further notice’ and™: 
. hearing, declare mining claims ‘to: be null and void where, after 
“adversary: broceedings brought against. the claims, a. hearing’ Ox 3 
“ aminer has: ‘found that there- has. been no discovery. within the 
limits « of the’ ‘claims’ and has rejected patent applications for ‘the 
_ claims ka iar Saran ed Mca Bea peta ie omcies nee 2138 — 
ty 4. A decision. declaring lode mining claims null, ‘and. void’ for lack: of 
re discovery. is: proper where evidence ata hearing supports the con; Pare 
~ clusion. that there has. not been a discovery. of minerals ‘of such ae 
iQ: character that a person; of ordinary prudence would: be justified ae 
in the further expenditure of his. labor and. means with aTeason- — 
able prospect of. success in. the development: of the claims. 24-4 223°. 
‘5. An. allegation of: surprise. by. mining claimants, in.a. contest against* :) i 
:; their. claims, alleging - that they -were ‘unprepared. for ‘the: ‘geo- yeu 
3 logical. theories: presented. -by.. the Government. at, the: hearing,; is ete 
“properly. disregarded, awhen.. the theories. presented. related. only: eee 
to the manner. of. ‘formation, of. mineral. deposits.” in the. claims © ss 
: involved. and, the eritical. question. as to. whether. a discovery. Aas... 
been. made; does: not. depend upon consideration of the. theories but 
ean. be. answered. ,on the: basis of: factual data. ‘presented. at the. 
| hearing octotaca ee 224 





ES oe “ a fe Ps te : a INDEX-DIGEST : 


“MINING CLATMS—Continued - — a ae fo . 
DETERMINATION OF VALIDITY—Continued SoS Bages 
. 6 Tn ‘contest. ‘proceedings initiated under: Cireular No. 460. io the Rules. 

roy Practice in.effect in: the. early thirties, service of notice of con- 
test by registered. mail-was proper and: effective and may be proved 
by. a post: office: return. receipt under the followng circumstances: 
mea OF) | Where. the signature of: ‘the’ person’ signing the ‘post office 're- 
. turn receipt is identical | with: the name of the mining claimant; 
tet (2) Where’ the. ‘signature. of the. addressée is consistent with the. ~ 
|, surname and. given names or initials of: the claimant; (3) Where 
ee : the : ‘surname of the signature on the return receipt is. different : - 
“than the name of: the locator but the record shows that the‘claim- | ; 
ho amt has married and. that she has signed with her married-name; eae 
~ vand (4). ‘Where the receipt is signed. by an agent of the addressee’... 
cand there’ is’ written. evidence -of the. agents authority to Sign . 


a for -the™ addresdeé! ok hee tes Se a eee 2s BIB Oe 


a Te In ‘contest proceedings’ initiated under Circular No. 460 and ‘the Rules Bs 
OF Practice: in ‘effect in the early thirties, : a post: office return a 
“receipt. for letters bearing notices of contest is not sufficient proof Dae 

singe service if’ it bears a signature clearly different and inconsistent: ~’ 
wwith | the name of the: claimant and there is no: evidence showing ; 
pes that’ the party. signing - ‘the receipt: ‘aid: written auchor ty to. sign eee 
vs for ‘thé. claimante 2 ke sien seamen ese? OLS.” 

% 8. Where the name and address. of a. mining. claimant. are not of record . os 
Bi the Department when the: validity of a claim is questioned, the? = 

Department merely assumes. the. task, of. ascer taining the name -. oe 
and. address of the claimant. from. other sources. and may ‘then- 
- serve: the. ‘notice’ of. contest: iby. registered mail in: accordance with | ae 

: the applicable. ‘tegulations 222 oe eS niet onr area B18: 

ns 9. _ There is. nothing in the. law: or the regulations. requiring, ‘the posting. of ye 

an oil shale placer: mining claim asa. condition: ‘pr ecedent to service : 


“of notice. of So ae nae ae a ge a ‘ si 4 


; ; “DISCOVERY ~ : . 

a 1. To constitute a: valid discovery upon a ‘lode mining claim there mist feng’ 
ered be a: discovery on: ‘the. claim. of a lode: or vein bearing. mineral 
oe Seti would. warrant a prudent man in. the expenditure of his. 

"labor and means, witb a reasonable ‘prospect of success, in de- 

‘1 veloping a valuable: mine; if is “not sufficient. that ‘there. is only a. : 

-- showing which would: warrant futher exploration in the pone of rea 

“finding a valuable: Mepdalthie 2 eg ee ua ASF Ue TAL 


ae Be A Government mineral examiner investigating a mining: claim. prior 


toa proceeding under the act of J uly 23, 1955, has no duty’ to test. 

a) claim for discovery beyond examining ‘the. discovery botnts x made 

as - \ available by: the mining Claimant 2 Se es as 141. 

- 3. When in adirect proceeding: against a mining claim:it is found that Sse 

"no discovery | has been made; the: claim cannot survive as a. valid oe 
* claim even though the decision ‘determining that’ no: discovery : 


Re es has been’ made merely rejects the patent application=~-----—2-- 212 cra 
“8 of, A decision declaring lode ‘mining claims null and void for lack. Of a 


- discovery is ‘proper where evidence at a hearing supports the con-. | 
~ elusion ‘that there has not: been a ‘discovery of minerals of such a 
_ Character that a person of ordinary prudence would be justified 
_ in the further expenditure of his labor and means with a'reason-. 
ae ae aa able ‘Brospect of success: in the development of the claims-__--- 2 223 





“INDEX-DIGEST. = 7, 


“MINING ‘GLATMS—continned 


DISCOVERY—Continued oe see 


oe “A mining claimant has the burden. of proving, in a contest apeiiee his.” 
--elaim, that a discovery has. been made after the Government. has 
- “made a prima. facie case that the claim is invalid for want of. hee ee 
. . discovery of a valuable mineral: deposit__-----..- So eee eas 224- 
6 An Pee of. surprise by. mining claimants. in a ‘contest against - 
» their: claims, alleging that they were: unprepared for the geological 
~ theories presented by the ‘Government at the hearing, is properly. 
be " disregarded: when the theories presented related, only to the man- 
* ner of. formation’ Of: mineral deposits in: the claims involved..and = 
' the ‘critical question ‘as to. whether a discovery has been made . 
- does not depend upon consideration of the theories. but. can: ‘be. ae 


: answered on the basis of factual data presented at. the hearing___: (224. °° 


va ‘When a mining location is made and the workings on the claim con-: 
“gist only of. ‘surface explorations, the land in-the claim is: then ma ak 
“withdrawn from mineral entry, and. subsequent to the withdrawal 
_ there is ‘substantial mineral discovery at depth on the claim, the ._. 
claim. is’ properly ‘declared null and . void for lack of discovery - oe 
. : when it. cannot be. shown. that there was any physical or geological Pay 
* relationship between the. surface deposits which are’ of | a low. 
ee ‘maineral - value not. constituting a. discovery. : and the ‘subsequent ho Bete 
a _ substratum - showings. 2-20 22. SE te ua oer 
8. To constitute a walid: discovery upon a mining claim there must -e:a a 
“: | discovery of such a valuable. deposit, of mineral within the limits. 
one of the claim as ‘would warrant a prudent man in the expenditure 
ie of his labor and means, with the reasonable prospect of success, in. 


“developing a valuable mine__._:=---_2-= > ie see aaa ae we 307 Coot “ 


9. The finding: of high taineral. ‘values by a mining claimant is properly. oe 
. - denied: substantial weight when, the samples ‘from. which: these - eee 
: values are obtained are shown to be in: areas of tied concentration a 


“not representative of the- elaims2 22 OC ea slo ee ‘ 307 : ant 


“10. hi a proceeding under séction 5 (c). of. the act of J uly. 23; 1955, to deter- roe eo 
“mine the rights ofa mining claimant to the surface resources of his: 
S “claims in order to prevent: the claim from being held subjected to 
othe terms and limitations of section 4 of that act, it must be found. __ 
: ‘that. there. was a discovery of valuable mineral deposits within the - 
Claims. 4t the date of the act and that’ the claim is still valuable — 
- for the Inineral ‘deposits; after the. Government: ‘presents. ‘evidence, — 
_ -to show prima facie. ‘that there ‘has-been: no discovery; the burden : 
_ «. of proof.shifts to the claimant to show by a preponderance ofthe 
: evidence that there“has been a. discovery,. and that the claims. are. 
“valuable for their mineral: eposiies (2 - 867 
po ‘Not only must a mining claimant properly mark mining claims on the 
ground to have.a valid location, but the: claimant. also'‘bears the... 
.. responsibility: of maintaining markings for mining claims and diss 000) 
. covery points within them so that. when the Government. raises a 
~ question. affecting, title to the claims, its: examiners may beable to =... 
"inspect and examine the claims .and discovery. points. = ~ B67. 
(12. When in a proceeding under section 5(c): of the act of July 28, 1955, 
: _ the. Government. establishes a prima facie right'to the-surface re- 
"Source es of pining. claims located. for - cinnabar by, evidence that 








“MINING CLAIMS—Continued 
: ‘DISCOVERY—Continued 

Government. examiners found. lo cinnabar | in any. of the ‘worlirigs ay 

. that.could be examined and sampled sO ‘far as the examineérs could 

. ascertain from advice by. the mining claimant’s S representatives 

and from. their inspection. of: the claims hampered by insufficient ae 

markings: of the claims, evidence by the: claimant was insufficient meee 
ee ' to ‘sustain its burden. of proving with. a preponderance of the evi- 

“dence a discovery on each claim where’ it simply ‘showed that 


INDEX-DIGEST 


aS -- conditions might be favorable for the formation. of ‘cinnabar, and 


. that some cinnabar ore was found i in the past, ‘but which primarily 
~ shows that further exploration. and development of the claims to 
“establish. the. locus. of ore-carrying veins. has ‘been recommended: : 

cby claimant’s mining engineer consultants, and. there is no Pariser o 


. value’ ‘that would justify: an "expectation that a. | profitable mine 
might be developed... -__ ee et eee So he ~ 


: 13. A placer. mining, claim i is ‘properly declared null and void and a patent 


- application rej ected ‘when there have not been found | on the claim 
minerals _ of such quantity and quality that, a person of orditiary 
prudence would be justified in the ‘further expenditure of his labor. 


and means with a ‘reasonable prospect ‘of success in developing a 
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cn. valuable * mine, the only minéral found being. fine gold of very little a 


oo | BEARINGS us 


LA request to reopen a nearing proceeding in:a: 4 contest t neninet a mining ; 
Claim to produce further, evidence will be denied where there. is... 
_ no showing that further evidence of.a discovery will be produced__ 


aes _xalue- ERS i ee Ry gd AC) Se PrN eae RI a 522 
14. Labor costs are properly a factor to. be considered” ‘in 1 determining: 7 
-whether a discovery has been made pursuant to the prudent. man, 


22 


224 


we There is.no-basis for ruling that.a hearing examiner in.a proceeding... - 


“LANDS SUBJECT TO 
4. When a small tract application. is filed, a mining claim is. subseauetitiy 


i located. on ‘the same land, and the land. is then classified. as chietly 
valuable for small tract purposes, the’ Classification ‘relates back 
to the tinie of the filing of the small tract application, and t e ‘sub- 


_ Sequent, mineral location ‘becomes’ invali " upon. allowance of the. 
_application .- pee, 

2. The Secretary. is iuder ne obligation to issue regulations provi : 

mineral location of’ mineral deposits’ Teserved from ‘@isposition - 

under the Small Tract Mba nnn onan ee 









esto determine surface rights to mining claims under. the. act of J uly. for 
28, 1955; was. personally : prejudiced. against the mining claimant » as 
Sand that. the claimant was denied any rights, where. a motion for 
- &: change: of examiner filed. ‘under section. 7. of the Administrative : 
Procedure Act was:not timely filed and the accompanying | affidavit o 
: alleging. bias simply asserted thatthe examiner had never. decided ms 
oa casein favor of-mining.claimants in Oregon, since such an as- 
: sertion- is insufficient to show bias. by: the. examiner. against : the 
-» particular: claimant, and: further. where. there is nothing in: the os 


‘record showing any evidence of: bias or grees by: Bie examiner < 367 © . 
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MINING GLAIMS—Continued che kite RO sh atts te see 
LOCATION |. i ee ies ee a Oe: “Page 
oA, When two or more. persons participate, in “the location of a. mining ae 
 elaim, a tenancy: in common arises. and ‘each locator’ has the: same 
or Tights in respect to his share as a tenant in severalty, but he holds 
‘<> his. interest, independently of the other and. may transfer, devise 
, or ‘encumber it separately without. the consent. of: the: other co- ; 
: tenants SES pain oer mere eM ns eh ere peo eect ae ae 
2. ‘Not only” ‘must a mining claimant properly mark mining claims on’. 
Sie TNS ground to: have. a valid location, but the claimant also bears the - 
‘responsibility: of maintaining markings. for: mining’ claims and . 
aoe discovery. points’ within: them so that when the Government raises. 
a - a question affecting title to the claim, its. examiners may beable to. 2), 
=i “inspect and examine » the claims and Aiscovers, EONS . 867 .- 
PATENT _ . } o ae eae 
; 5 Oe “When. in. | a direct proceeding against a mining lain it i is found that 
“dlaim’ even. though: the © decision’ dtcrainine: that «no. discovery bee 
: “has ‘been’ made: merely rejects the: patent application—-—-2.+.-~-< 212 
Peg The 60-day: period of publication ; required. by. section 2325, of. the: 
oe “ Revised Statutes on application: ‘for: ‘mineral patent ‘is:complete - 
when the notice has: been inserted: ‘in nine successive issues:of a 


weekly newspaper and the full. statutory: ‘period ‘has: elapsed... Bee “>. 2 404 ee 


‘ ar Failure to file.an.adverse claim against aD: sapplication. for a patent : 
-on:a:- mining claim: within..the 60-day. publication. period. required 
a section. 2325: of the Revised Statutes amounts to: a..waiver of 
- -theadverse claim, and to.the.extent that a: protest against, issuance 
- of-a patent. on: a mineral entry: is. an adverse. claim. it. will not Des ger 
a » considered ‘unless filed: within the required : time. -. a rete 404 
ec 4, An. adverse claim filed: out of time, and. subsequent, judicial, yoked wae 
a ings based. thereon: but not begun within the period prescribed — 
> by Rev. ‘Stat. Secs. 2325 and 2326, do not ‘preclude: the allowance” 
ofa. mineral entry, nor does the pendency of. ‘such, proceedings ‘b bar ae 
4.) the ‘issuance of a: patent on: such ‘entry. 0 ahs a GRO ie gt 404 
i A protest against allowance of an application for patent to. a. placer ft Shas 
es _ mining | claim: is properly. dismissed where the protestant fails to 
- show, that the placer applicant. has. not complied with oud reduire- 4 
ments of the law for obtaining a patent__--W.. iapeieecnitemi tae Wasi Eee 405. 
6. x placer mining Claim is properly declared null and: void. and. a puteak 2 . 
ee application, rejected when there havé not: been‘found on the claim 
: ‘minerals. of such quantity and quality that'a: person’ of-ordinary. _ 
ig prudence would be justified in the'further expenditure of his labor 
eon - and means with a reasonable prospect of success in. developing aa 
os valuable mine, ‘the only: mineral ‘found ‘being ‘fine. zoe ‘of very : 
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me ce Failure to file 2 Adverse clalina against an application t tor a patent on 


fie 
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“wantne CLAIMS—Continued — . wre fens 
‘POSSESSORY RIGHT—Continued © ee Pe 
2. An adverse claim filed out of time, and pabseueut judicial procéedings ace 
‘based thereon but not begun within the period: ‘prescribed by: Rey. No 
Stat.’secs. 2325, and: 2826,. do not preclude the allowance Of a main- | ue 
- eral entry, nor does the pendency of such: proceedings bar the issu-— ee 
ance ofa patent on such entry_-..---i eee eee Bee ET. aOd 
POWER SITE LANDS 2 | eT ate oe ao a 
af It is proper under. the Mining « Claims Rights Restoration At of. 1955 
to prohibit placer mining: operations on mining. claims located | 
on a segment of a’river in a State park which has. high. recreational ite 
; value for: fishing: where ‘such. operations: have the potential. for. 2: e 
destroying or severely damaging the fish habitat and. population © ae 
although the limited operations presently contemplated. ‘by. SHES ee 
- claimants. might not have an appreciable. deleterious oe 183. 
‘SPECIAL ACTS on Soe ye ac ere ee ee ee 
L In-a. proceeding. under ° section B(e) of: fie act of y sig 23, “1955, ko 


“determine the rights of: a’ mineral claimant. to the:surface resources - : ee ny 


' of his mining claim, the: claim is: properly. subjected ‘to the. terms a 


~and. limitations of: section 4 of. that act unless it is shown that there ee 


we ‘was a valid-discovery within the meaning. of the mining laws’. 
: made: within: the limits: of:the claim prior. to the date: ‘of the actin = ‘ “142 
2. Iti is proper under the Mining Claims Rights Restoration ‘Act-of OBR 
~-to prohibit! placer’ mining operations on mining claims located on. — 
“a. segment of a river in a State park: which has: high recreational : 
a value for ‘fishing wliere such: operations have the: potential for. 
oe destroying : or severely. damaging the fish. ‘habitat: and: ‘population : ae: 
~-although® the. ‘limited: operations presently contemplated” “by. the” ss 
| claimants might, not have an appreciable deleterious: effect_—-. live ate be ae 





SURFACE: USES. 2, 
“dL In a. proceeding under ‘section 5(6) of the act of J By 23. 1955; ‘to Je nf 
. termine the rights of a mineral claimant to the surface: resources ae 
‘of. his. mining. claim, the-claim is properly subjected :to the'terms . 
and limitations of. section.4 of that act, unless it is shown. that there © 
was a valid’ discovery within ‘the meaning of. the mining. Jaws made~— 


within the limits of the claim prior. to the date of the: atte 2 i 2 142 we : 


2. It is proper: ‘under the Mining: Claims Rights Restoration: Act of 1955 ee 
to. pr ohibit placer: mining operations on mining claims located’ on: Ee 
oh oe segment of a river in a State park which has high: recreational - oe se 
“value. for. fishing where: such operations have the potential for-: ; Pea 
: ‘destroying: or: severely damaging: the fish habitat. and population. pate 
although ‘the limited. operations: ‘presently contemplated Oy Messy ce 
claimants might, not have an appreciable deleterious. effect... “183: 7 


gy Although | the alienage “of -.a’. mining claimant : may. not. “provide - a. ae 


fo ground , for. collateral attack upon his ‘possessory: title: by: other 

claimants, it is a ground upon which the United States, as sover- 

- eign, may ‘reject. the alien’s.. verified statement, filed - ‘under. theo 
act of July 23, “1955, asserting surface rights. tO..a: mining claim see, Sats 
oS, because ‘the mining: ‘laws. authorize the: occupancy and purchase we 

of: “public lands for their, minerals. only, by: United. States. ‘citizens he ae 

or. * those, who. have declared their intent. te become citizens_--- 283" 
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MINING CLAIMS—Continued . ee 
SURFACE USES—Continued : eee 
; 4, In. a. proceeding under. section. 5(e) of ihe act of. July. 23, 1955, ‘to de" er aed 
“termine the. rights of. a mining claimant to.the ‘surface: resources’ Maree 
.. of ‘his claims in or der. to prevent the claims. from being held sub- .- . 
_ jected to the.terms and limitations of section 4 of that act; it must 
“be found that there was a- discovery of: valuable mineral] deposits oa 
within the claims at ‘the date of the act: and. that’ the: claim’ is: still ey 
‘valuable. for. the mineral: ‘deposits ; after the Government presents’ 
. evidence to. ‘show prima, facie that ‘there has. beén no discovery, 
ea the burden of:proof: shifts.to the claimant’ to: ‘show by a ‘preponder- ae 
ae ance of: the evidence that. ‘there. has: been a discovery, and.that: > 
~the claims. are. valuable’ for. their mineral: ‘dépostta. ii 2) sa : * 867 oe 
“5. “When in a proceeding under. section’ (ce) of the act of July. 23; 1955; re 
: - the: Government establishés'.a" prima facie right to- the surface i 
_ ©. resources of mining. claims: located for cinnabar by evidence that 
ae Government: examiners found no cinnabar in any of the workings, o 
‘ that. ‘could ‘be examined ' and sampled : ‘$0 far ‘as’ ‘the | examiners °° ~. 
. could ascertain from. advice ‘by the mining claimant’ s representa-" a 
~ tives and from. their. inspection: of the claims hampered. by. ine 
Sufficient markings - ‘of. the. claims, evidence by the. claimant was oa ote 
7 _ insufficient to sustain its ‘purden of pr oving with a preponderance ; oe 
of the evidence a discovery on each claim where it simply showed ~ 
_ that conditions might be favorable: for the formation of cinnabar - 
a . and that some - cinnabar- ‘ore: was. found in: the. past, “but. “which. . 
ate primarily shows that: further exploration and. development. of the oe 
claims to establish: the locus of ore- carrying veins has’ been. recom-. ee 
; mended by claimant’s mining engineer: consultants, and their ig no. = 
me probative evidence establishing, the. existence of. ore bodies of. suf- ree 
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p ‘ficient value. that would: ‘justify an. expectation that a: ‘profitable ee 


~ maine might be ies: Horeca Ege A emesis arr aain ne 868 : 
"MINING: OCCUPANCY AGT. eee aes. Ee & mar 
GENERALLY - 


1 ‘The ‘act Of October. 2B; 1962, does: ‘hot: t apply. to decupante ‘ot taining oy 
claims which. were. invalidated. Or - relinquished ° prior to the date... 


~ of enactment of that Lepr gee tae ite rege a 436 ee es 


‘PRINCIPAL PLACE OF: RESIDENCE | 


ie A cabin which. is used: “only. intermittently ‘ee vacations ‘and thier’ . 
ee leisure. periods, even though used at frequent intervals. ‘during: s 
es most of the year, does not ‘constitute aa prificipal place of: Tesi+.0 
“dence”, within: the meaning of section 2 ef the. act. of October 23: 
Z 1962, and an application. for the conveyance. of land based. upon: 


such. use is. properly. Resi aera rea 7 431. ae ey 


; - QUALIFIED APPLICANT 3 oa : Se eal foes at. a, 
AL A qualified applicant for conveyance. ‘ot land: under the act. of Octo- Lon aes 
-_ ber 28, 1962, must. have been, on that date, a residential. occupant- uke 
E “owner. of ‘valuable improvements ‘in an: unpatented. mining, claim | 
. which’ ‘constituted for. “him” a principal. place: of. residence, ‘and: 
a an application ig properly rejected where’ practically: no informa: a ee 
~~ tion is furnished: with ‘Fespect. to residential occupancy. prior $0 Gos 


oy OBODEE 28, 1902 nn enn cance ABR 
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MINING OCCUPANCY ACT—Continuea 
* QUALIFIED APPLICANT—Contirued | 
ee The’ act - Of: October 23; 1962, ‘does not apply to Secupants of mining 


. ‘claims which were invalidated or: relinquished prior to the date. 
of enactment of that Si 


NAVIGABLE. WATERS . i 
7 Although, a. hearing’ is not. roquieed’y priot to a. determination. that a 
_, lake is nounayigable and its bed public lands,. a. State which ‘has 
ee -heretofore ; not: been. informed of, the factual. basis for. such a 
oat ‘determination. will be. allowed, to present such information. as it 


" Page 


436 


4 desires: supporting its..view that. the lake is. navigable and.the Di-.. 


oes rector. will nen decide whether. a hearing would be. useful__-—- is 
| NOTICE. a er) Bee a 
i. The: 60-day: petigd of publication required ox: section 2825 of the Re- 


Vised.:: ‘Statutes « ‘on. application. for. mineral. patent: is - complete 
- ‘when the notice. has. been. inserted in nine successive issues of a” 
v weekly newspaper and. DE full: paler period. mae Plpneele 


OIL AND GAS © 


iF The Seerdtacy’ Of: ee Interior has authority andes the act oF! “May 


a7 


“21, 1930, to dispose of. deposits’ of oil and: gas underlying the ‘Tight- Bie 


ee of-way granted ‘to the Union Pacific Railroad | ‘Company pur- 


es “suant: ‘to the acts. of July 1, 1862, and J uly 2, 1864, even though: ~ 


“the lands’ traversed by the right-o of-way “were ate granted ic a ee Mane 
Te 


s “State as. ‘school bean ec a ae ie ne ae See 


OIL AND. GAS LEASES - 
_ APPLICATIONS aay 
aor ' Description. ioe a oie Peele y boty aasts = 
OL ‘Where a-metes: and. hows deseription:i in an val and. gas. offer: raters 
to land applied for as being in a river. bed, but the-tract described 
as plotted on an aerial photograph. made part: of the offer, the 


-. acreage applied for and the rental paid makes. “it ‘plain ‘that’ ‘the* ee 


land applied for ‘covers some land. formerly in the -river® ped. 
>but now: fast land as: ‘the. result. of aceretion, a lease issued pur- > 


, stant to the. offer. covers: the described. accreted: land as: well. as 
the land still remaining. in the river Wied iv. i cal boas ae 


2 A metes and bounds description of a. tract: of. land in. an. oil and. gas. 
cr lease offer. must be. connected to, an ‘official ‘corner. of, the: public : 
land surveys, which term ‘includes. township. “corners, | section 


oo _.corners, quarter-section: corners. ‘and meander ‘corners and ex: 
as, ., cludes: quarter- -quarter section corners and lot corners, ‘established 


thy. protraction, ‘put. aii offer is ‘not to be. Tejected. for failure to oh 


“tie the description to “an official corner -where the point of be- 


ginning ‘for’ ‘the. description is ‘a lot. corner. Which is’ "also 2 
* 527 -: 


meander ’ corner- 





“Drawings 





7” ae Department, ‘and: the applicant's otter is “peopasly ‘disqualified 
from PRAT PA ON in Le es 


- OB ; 
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om AND. GAS LEASES—Continued ete ee 
-APPLICATIONS—Continued : eee bbe 
' Drawings—Continued ue 


2, Where two offers. for the same tract of land are filed during a simul- 
taneous. filing. period. by two corporations one of which owns 29 
| percent. of the stock of the. other, the offer of the first corporation 
is: ‘properly rejected because, by. reason: of. its stockholding ‘its 
7 chances ‘of success at the drawing are enhanced. over those of other 
= : offerors ; the offer. of the second corporation is also ‘properly: re- 
“jected where it appears that officers of the ‘first’ corporation. are. 
also officers of the second corporation and as officers aré authorized” 7 
. : 0. file offers and execute leases for the respective corporations. 486. 
 640-Acre Limitation ae pyth i . gh eee nay oon | 
Re it is proper:to reject an- offer. for-a an. 1 oil and: gas babe: enbracine: less 
_ than 640. acres. where the: oil :and gas deposits.in contiguous: land 
Were: reserved: to the United States ina patent: ‘of. the contiguous _~ 
- land;and remain available for leasing under:the:Mineral Leasing 
3» Aecte ‘despite: inclusion | of: the land in a: reservoir: rright-of-way_—— 158 
a ‘Bona Fide: Purchaser: we SE ee ae GM ges a ete’ Age 
"oh An’ assignee ‘of a ‘lease, “who may" ‘himself’ be: a’ bona fide purchaser, 
loses ‘the ‘protection’ of the: bona fide purchaser provisions of ‘the 
Mineral. Leasing Act if his agent who acts for him i in procuring the 
assignment: ‘has knowledge’ which would d disquality: the e “agent @ as a eae 
ees 287 





pona fide purchaser. 
2. The Subassignee of an assignee of an oil and: gas. lease whose: assign- ~ 
“ment: has not been: approved’ ‘holds: only’ ‘an equitable interest in 


the ‘lease and cannot De a bona fide Diiheliaiyer! oi 287 | 


“CANCELLATION . 


4: The Becca rhea authority i eel any: Ese exponeously;: seeded 
_..Whether, the error was fraudulently induced_or. -resulted: from 
inadvertence by. his own subordinates, and. whether, or not.-there:: : 

vo igs a proceeding. timely. instituted ‘by: a. ‘competing ‘applicant._--— 287 
ae The: Departmental: ‘policy. of sometimes, not canceling. a: -lease. issued oes 
: = in. violation. of. a provision’, of the oil: and gas regulation. where 
e : there. are | no. intervening, rights will not be applied, to: a lease issued. 
ee to one who. was involved in, a-plan. designed: to..give. others asso- 
a eatath with him. an. unfair advantage | in: the drawing | held TOA 257 
- determine priority of Bling aang eee 287. 
DESCRIPTION OF LAND. oreeg!<* F SAAR 
1. , Witere: ametes: and ‘bounds: description in an. i and. ‘gas: offer atone ue 
vets to. land: applied: for: ‘as: being in/a river, bed, -but:the: tract: described -. 
Bot as: ‘plotted. on: an aerial ‘photograph:. made part’ of the offer, the | 
ie acreage: applied: for and’ the rental: paid: makes' it plain:that the : 
land. applied for covers some land formerly. in the .river. bed. but... .:-- 
not fast land as ‘the result of. accretion, a-lease. issued pursuant : 
to the offer covers the described acereted land as. well as’ the ee 
m land ‘Still: remaining 4 in the river pede one O51: 
DISCRETION 0. ‘LEASE. erat h og shart hy oe Retest Ee sg can 
1. Whether ‘small, areas. of "public: lands, are. to. he leased: for. oil. ‘and gas . 
“s development: is. to. be. determined ‘according to. the; circumstances 
g++. ofeach CASC an nn een Se ee eae tere wuite —* 266 7 
ESE” qpgub il —B8-——6 2% | oe ee mea es 


25) ) So coe = _ INDEX-DIGEST ~ 
OIL AND GAS LEASES—Continued | 
EXTENSIONS 


primary. term into. separate. leases ‘by’ commitment: of a Portion: o£ 


on nen cio Page Math : 
a Where a noncompetitive oil ant gas: lease: is serie tsh during fis ee te 


. the: original lease - to a unit. -agreement, the ‘hiolder_ ‘of the non- Pe: 


unitized lease may elect ‘to have his lease extended’ for a ‘period 
of five years upon the expiration of. its primary term rather’ ‘than 


to accept the: two- -year extension granted to the segregated. non- 


unitized lease, but once the election is: ‘made: and the five- -year ex- oe 


s . tension is granted the lessee cannot. rescind the Ligier gee 
‘LANDS SUBJECT: TO ee 


1. Where land is added. by. accretion to a. ‘surveyed, lot of public “ina! 
riparian to a nonnavigable body of water in. which the United” 


eae 


‘States has title to:the bed to its medial line, an oil‘and gas lease -. _ 
of the upland lot déscribed according to the plat of survey. covers or 


“only the Jand in the original lot: to the meander linei_ a8. ened 


of water is: leased according” to the plat of survey, the area: ‘covered 


~ by the original lot.remains in’ the: lease’ even’ ‘though. bent of fhe. Ss 
lot is later. covered by water____— Se Se ie ee wo, 


oo BBE 
De Where a surveyed lot: of public land riparian to. a: nonniavigable t body ts tes 


: O51. : 


Be. “Where a ‘surveyed lot of public.land riparian. to a. nonnavigeble hogy": ee 
“of water is leased: according | to. the plat of survey;. the area covered Be 


“by: the original lot remains in the lease even: though part. of the 


PATENTED OR. ‘ENTERED LAND... 


- lot. is thereafter covered. by. EAE a tT 7 266 a 


3 aly Land patented: ‘with:-a- reservation. of. the: oil and: gas. deposits: to: ine os, 7 
United: States: which: .is: ‘subsequently. included’ within. the-outer | ae cen 


limits. of ‘the boundary of .a reservoir . right-of-way - thereafter 


granted is not affected by the right-of-way so as to make the oil 


and gas subject to disposal under: the act. of May 21, 1930, and the. 


reserved. deposits are ‘subject ‘to leasing only under the Mineral . am 
; Leasing’ ss Ce reper a UY ea : 


-RIGHTS-OF-WAY* ‘LEASES. 


aay Land patented. with a. reservation of ‘tHe: oil: ana: gas’ deposits to the ee 


“158. 


United’ ‘States’ which ‘is “subsequently ' included : within the- outer: a ve 


limits: of the. boundary of ‘a reservoir: right-of-way: thereafter. . 


granted is not ‘affected. by. the. right-of-way so as: ‘to make the: oils. 


4 and gas subject to disposal. under the act of May ‘21, 1930, ‘and the™ 
“".  yeserved ° deposits are: subject to: leasing: only. under’ the: Mineral 


Leasing» Act= 
ROYALTIES: 





- “1; A noncompetitive. oil and gas: lease’ in Alinta issued: prior: to ‘July ] 
83,1958, and: exterided thereafter for a: five-year term:must pay. 


158 


royalty, when: due, at the: rate of 12%. ‘percent’ the rate: for leases. ° F 


Pee covering similar lands in the other: States of the United States__ 
PATENTS OF PUBLIC LANDS | fe . 3 ee 


_. EFFECT : i ; 
fe Until patent issues, the: ‘Secretary of the Tatenior: retains jurisdiction 


to inquire, sua sponte, into the: validity. of an entry, completed* : . 
except for’ issuance: of the patent; and to. set ‘it aside’ for defects — 
“or ' “mistakes: existing’ ‘on. the ‘date the entryman: met the final a 


“Fequirenienits. SR CR Ee tiene a ome eta ae eae So naaiee ao eee) 


INDEX- -picnsT ee ee ee 
"PHOSPHATE ‘LEASES. AND PERMITS. | | a ee 
PERMITS Ss ae Bay et Cee ee 

od: An application ‘tor’ a ‘phosphate prospecting: permit is properly fy: See 


jected when the application is not accompanied’ by payment of the: =. 

first year "8. rental as required by: Siikay i aaa . 189° 
“RENTALS — sya Velie, Re em oe 
oi. An application for a chespndts pr ospectitis permit is properly ‘ejected ane 
when the application is not: accompanied by payment. of.the first © 
year’s rental as: cous by. regula tlgn— -— mis aca 189 re 


_ PUBLIC LANDS. 
CLASSIFICATI ON: 


“Aly Acquired. lands: cunder the: administrative satisdiction: of a Federal | i: 
-agency~ ‘other than the Bureau of: Land: Management- are’ not Fad 
~ subject to the land classification proven ‘of 43 CFR, Part: pat 605 .. 


JURISDICTION OVER 


“a. The question whether the ‘Department of the “Intertor 2 ‘may ‘perform ee sae 
Se soil. and moisture conservation operations. pursuant: to. the Soil ; 
- ~ Conservation and Domestic Allotment Act of 1985 (49. Stat: 163, 
oa ‘amended; 16 U.S.C. secs. 590a-590e, -590f, 590g, ‘590h, 590i, vies 
y _. 590j-590q, (1958) ), on a particular tract of land is. answered by — 
ee ee determining whether » the Department, has administrative juris-_ 
_. - @ietion over the tract. If the tract is under the Department’s ... 
administrative jurisdiction,. the Department: may’ ‘perform : such. 9 
soil and -moisture operations on the tract, even though the bene. _ 
fits of. such operations accrue in whole. or in part to other lands not ~ 
under: the: jurisdiction of the Department. “Accordingly, the’ De-..: 
: ‘s partment 1 may conduct soil and moisture conservation. operations 
on. lands. under its jurisdiction. where: the primary ‘benefits from . cae 
e such operations acerue to: jands in private ownership or to feder-. a 
. ally owned improvements which dre under the jurisdiction. OL ve 
: A -other. Federal agencies.. In addition, the Department ' of the In- re 
_. tertor may. perform soil and moisture conservation operations on 
lands not under the jurisdiction of the Department, provided that ~ 
the. operations. have as their primary: purpose the: protection’ and = 
-. benefit: of lands which: are under the jurisdiction of the Depatts or ae 
. - ment... re eo eed ee ee rid ia” ae 


PUBLIC REC ORDS: 


ae Reports of examinations of mining -ciaime ‘by Government: écainitners® ; 
ee generally’ considered as confidential intr a-departmental’ com-*~" 
; munications and will not be made available to: ‘mining: claimants ; at a 
2 however, in-an exceptional case where the Government flooded the — 
~Jand in a claim’ before initiation: of a “contest challenging» the 
“°° mineral character. of the flooded land: and: ‘there appears no obvi- \. 
* ous detriment to the public: interest, the reports ‘will be made” 


. available to the mining Glaiinents 2203.20 ee es al 248 ren 


: 2 ‘Where the request of an appellant for a: copy of the: record..is not’ ~ 
- "answered by inadvertencé but. the’ appellant: makes. not: attempt to 
Pe inspect. the: record: in -accordance with: Departmental procedure, 5 
asks: for no extension. of time within: which to -file-a.statement-of . 
. “measons:f fori ‘the ieee on 1 the’ st nae that, the: tecord has: on been 


2876. 


_- INDEX~DIGEST 


- PUBLIC RECORDS—Continued 


Inade available to him, and his nteorney? hag been. fully apprised in 
_., & Departmental decision in which he was counsel. of a document — Nera 
in the record which he desires to have copies of, the failure to 
: = respond to his request for copies of the record i is not prejudicial__. 


PUBLIC SALES 
PREFERENCE RIGHTS 


A Where’ a: preference-right claimant in a public sitle, in eoiapliaiize 


_ Page : 
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with the current departmental ' regulation, ‘submitted with his 7 


preference-right bid an amount equal to the purchase price of the 


--: the interests: of the: United States nor the rights of:other partes 


RAILROAD GRANT. LANDS 


i “were: thereby ‘adversely: affected._—-2-aa22-eur-—.. ERA Pree NET he ae c= 


OL The Secretary of the Interior has authority under the act of May’ 21, 


> .1980, to dispose of deposits of oil. and gas underlying the right-of- 
: a “way granted. to: the: Union Pacific Railroad Company pursuant to - 
4 the acts of J uly 1, 1862, and July 2, 1864, even though’ the lands 
; traversed by. the. right-of-way | were later granted to a ‘State as” 
_ School HRP ree oe ie Boreas ue ee 


RECLAMATION: HOMESTEADS.. 


GENERALLY _ 3 
1. Under the act of August 18, 1958, a reclamation homestead 1 entryman - 


whose farm ‘unit’ is ‘found ‘to be insufficient to support a family is 


< ‘entitled ‘to relinquish his entry and to make a lieu entry on the 


_ Offered land plus the cost of publication of notice of the sale. “It-<-.' 
” ‘was necessary that he comply with the then-superseded procedure 
--Set- forth inthe regulation in effect at the date of the sale as neither - 


sid. 


a 


i -Sazhe or another: reclamation project or ‘to obtain’ an ‘amendment ee 


- of his entry by the addition of sufficient adjacent irrigable land to 


os constitute a farm unit which, will support. a family, and he*may. 


2 have his residence, improvements, and cultivation on ‘the original - 
2 “entry, credited as performance of the. requirements of the home- 


‘stead and reclamation law on the liew or amended entity Sone 


87 


. 2, Where a reclamation homestead entryman relinquishes his entry, and —— 


“subsequently contracts to. ‘gell the improvements but reserves the 
Fight to farm the entry during the’ following ‘crop: season, he. is | 
not disqualified from: making an exchange entry under: the: ‘act oe aie 
. August.18,.1958_._-..----- Appear rey OCIA e OAS ae Nt SRE Cn aD 


3. An entryman. who, first. makes a proper. entry. in one. reclamation proj- 


Gaucdlintion: 


1, Where’ a peclegdation: homestead saeyiian has ‘met: ate ine: soctaeiice, :! 
a improvement,’ and cultivation réquirements ‘under: the homestead. 
“laws ‘and : then’ ‘relinquishes’ ‘his ‘entry and ::makeg:an -exchange 
’ “entry under the act.of August 13, 1953,: it ig erroneous: to: cancel - 

‘the lieu entry ‘on’ the ground that: he. is not: living: ‘on ‘the: entry | 
and does not have a bona fide intent to make the entry his home___ 


co: ect and: then acquires another entry in a: different, project, both of ... 
~. > Which: entries. together have more than 160 irrigable | acres, can 

Cee, dispel. ‘any. possible objection. to his first. entry. under. the excess. 
.; aereage. provisions: of. the reclamation law., by. disposing. of the - 

Second, SREY pet pecan rent Boor oT 


ST 


“8 


to 


_ INDEX-DIGEST: ae BIT: 
‘RECLAMATION LANDS. 4 a oitdies Jona ong 
)GENERATIY? eco a ee hc ee es, Spa 
. Oh An entryman who first makes : a proper entry i in one reclamation. proj- . 
- eet and then acquires another entry i in: a. different project, both. of 
as which entries together. have. more than. 160 irrigable acres, can . 
"dispel any. possible. objection to his first entry. under. ‘the excess 
-aereage provisions... of. the reclamation: law by. ‘disposing of the ia 
“Second. est Oh eee ee ier erhestors , 8T 
EXCHANGE OEE CL YT kee ee duh ORS Ele daee Py art 7 : : a “< 
mo 1 Under the act of ‘August 13, 1953, a ‘gestation’ homestand saben. 
whose farm: unit is found to-be: insufficient to support :a family is 
entitled ‘to relinquish: his’ éntry' and*to make a lieu-entry on: the 
-game-or another reclamation project or.to-obtain an.amendment 
of his entry by the addition of sufficient adjacent irrigable landto 
constitute a farm unit which ‘will support a family, and he may cars 
have his residence, improvements, : and cultivation ‘on the: original fe 
entry credited - as: ‘performance: of the: ‘requirements : of the home-.' .* 
stead and réclamation law on: the lieu or amended’ entrywececcJ.. | BTC. 
es Where. a reclamation homestead‘ entryman relinquishes his'entry and 
subsequently contracts to ‘sell ‘the improvements but reserves the 
right to farm the entry during the following-crop season;:he-is not. ee. 
. disqualified: from -making::an: exchange. entry under the. act. of ie 
Pest 1G, 106s ee fae i A ts 87 
ae icons a reclamation homestead. entryman. has met, all the residence, 
-improvement,. and. cultivation requirements under the. homestead 
‘laws and then relinquishes. his. entry. and makes an exchange entry 
under the act of August 18, 1953,. it is erroneous. to cancel the lieu 
entry on the ground that he is not living on the ney and does not 
have a bona fide intent to make the Suny. his home:. is 





ees 
REGULATIONS ae 
APPLICABILITY © ce mis 
a Where a preferance-right. claimant j in. 1a , publie sale; i in. ocmplinnoe with . 
the current. departmental - regulation, : ‘submitted. with | his. -prefer- 
-enee-right bid-an. amount. equal to the purchase price of the offered — 
land plus the.cost of publication . of notice of the sale; it was not 
“necessary that-he comply with. the: then-superseded . -procedure set 
- forth-in the regulation in.effect at the date of the sale as neither 
the interests of the United. States nor the rights.of. other, parties =. 
. were thereby adversely Bitebed itd a ae §14 | 


“REORGANIZATION PLANS ; PA Str 
1, Section 6 of Reorganization Plan No. 4, effective June 30, 1940; (GFR: ener 
2491 3:54 Stat: 1234; 1235; note: following.5 U:S:C. sec, 138¢(1958)), 03. : 

. transferred.to the Department: of the Interior the full power which . 
was formerly vested in the Department: of :Agriculture, pursuant | 
to the Soil Conservation and.Domestic. Allotment’ Act‘of 1935' Cae 

Stat. 163): as amended ; 16’U.98.C: ‘sees. 590a-590e, 5908; ‘590g, 590h, fei 

4 590i, 590j-590q° (1958) y, with respect to lands otherwise under the i 

~ jurisdiction.’ ‘of the ® ‘Department | of “the. Interior.” ‘The question. 
whether the Department ' of the’ Interior may: perform: soil’ and 

” mnoisture conservation ‘Operations: pursuant to the Soil’ Conserva- : 

tion” ‘anid’ Pomeaiie ‘Allotment: Act of . ‘1985. (49 Stat. '163,° as) 


878 a : ee _INDEX- DIGEST. 


REORGANIZATION. PLANS—Continued es a oC SBaga os 
amended ; 16 U.S.C. secs, 590a-590e, B90L, 500¢, 590h, 590i, “S00 f= 7a. 
_ 590q (1958)), on a. particular. tract of land is answered by deter-~ 
tS mining whether the Department has administrative jurisdiction: 
~ over the tract. If thé tract is. under the Department’s adminis- . - 
trative jurisdiction, the ‘Department may perform such soil and: ie 
moisture operations. on the tract, even though the benefits. of such eerie 
ae operations’ accrue in whole or in-part to-other lands not under. the 
i jurisdiction: of the. ‘Department. “Accordingly; | the. Department 
-.May-conduct soil and moisture conservation operations on. lands: 
under its jurisdiction where the primary. benefits from. such opera- :: | 
tions accrue to lands in private ownership or to-federally owned — 
_ improvements which are under the jurisdiction. of other Federal Los 
cae mae ranT in eeu ieee A Seah een ee ee ECR 


‘RIGHTS-OF-WAY 
ACT OF MARCH 8,. 1891 . 

1. ‘The grant of a ribkt of'way under he's act of. March 3, 1891, is. a | grant 
through the public lands. of the United States and does not-attach 
to the oil and gas deposits reserved to the United States in land. . ees 
patented prior to the grant-of the right OREN aoe 153 

NATURE OF ‘INTEREST GRANTED: pa nas ee oh ea ee 

als The Secretary. of the Interior has authority ‘under ine act of May ree 

1980, to. dispose of. deposits of Oil and gas underlying the right- . 
is of-way granted to’ the Union Pacific. Railroad Company pursuant 
to the acts of J uly ‘1, 1862, and J uly 2. 1864; even though the lands - 
traversed by .the right- a ey were later. granted to a State” as 
. School Jands----—--------- ees PI RE a ee et ae sie 


RULES OF PRACTICE 
- GENERALLY 
1. Where the request of an appetiaait for a copy of the record is not a 

‘answered by inadvertence but the appellant makes no attempt to 
- inspect the record in accordance with Departmental procedure, 
“asks for no extension of time within which to file a statement of 
~ reasons. for the appeal.on the ground thatthe record has not been 
made available to him, and his attorney has. been fully apprised 
ina ‘Departmental decision in which he was counsel of a docu- 
ment. in’ the record. which he desires to have’ eopies of, the 
failure to respond to. his request for copies of the record.is not 
a prejudicial Se ee a ee ee 
APPEALS | | as | = 
: Generally. 
_ 1; A motion: for reconsideration. will ‘be: denied. where. Peusencntetione 
“3 presented. are not persuasive of error by the ‘Board, and the other. . 
x matters “advanced. -were fully considered: by: the - Board in. its 
_ original decision: =. 1 fio sa a ee Sovak 583 
2 AD decision holding. a. desert, land ‘entry. for. cancellation will be- res 
_. Yaeated..and: the case remanded for. further. proceedings where 
e8 during the pendency ofa petition. for reconsideration, the Depart- 
aa ment adopts. a policy concerning | similar. entries: permitting them 
to. proceed to patent in certain circumstances: under principles a 
08: Saale Adjudication =. oa pneenenee 586 
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“RULES OF PRACTICE Continued 
2 APPEALS ie i 
‘Dismissal’ “ , "Page 
1. ‘Unider construction contracts ‘incorporating ihe provisions of the, -” “ 
ve Davis-Bacon Act covering minimum wage rates, where the princi- 
2 pa disputes. concern, the question of: whether ‘or not. work was. 
- performed “directly upon the site of the work’’ as provided in the 
Act, and where ‘current interpretations of the Department. of = 
2 » Labor: and the: Comptroller. General are in conflict, the Board will: 
Tope decline. to exercise: jurisdiction, over the appeal, pursuant tothe 
‘ doctrine of forum non: conveniens, and the appeal will: me dis- ; 


. missed « ae mene Ar aimee c Ace patl na RN eR eee ea poe in 269 - ia 


2, An appeal will be dismissed for lack of jurisdiction as to claims ofthe. . i 
contractor’ for expenses of: ‘delays allegedly. caused by: the Gov-.. & 
“ernment, ‘where such delays are not compensable . under the pro-. 
visions. of ‘the contract aan a anna 415 


Service on ‘Adverse Party 


‘1 In contest proceedings initiated under Circular No. 460 and ‘the Rules. 
..» Of Practice in effect in the early. thirties, service of notice of con- 
- test. by registered’ mail. was proper -and effective - and . may be. 7 
proved: by.a post office return ‘receipt under the following circum- ake 
~ ‘stances + “ly -Where the: signature of the person signing the post... 
- Office. return receipt:.is identical: with the: name of the mining 
Sook _ claimant ; ‘Oy: Where:the: signature of the addressee is consistent . 
fae with the. surname. and given names. or initials of the claimant; . 
: (8). ‘Where the. surname -of the signature. on. the return receipt is 
: different than. the name of the. locator. but. the record shows that 
the: claimant: has. married ; and. that. she. has signed with her 
~ married’ name: and (4). Where the. ‘receipt. is signed by an agent . 
. of the addressee: ‘and there is. written evidence’ of. the: agent’s 


"authority to: sign for the addressed. iw a aig. = 


: 2 In contest proceedings initiated under Circular. No. 460 and the Rules 
cine of Practice’ in effect in ‘the’ early thirties, a post office return) ~~ 
ae s recéipt for letters bearing notices of contest is not’ sufficient proof “ 
: of service’ if it bears a ‘signature clearly different and inconsistent 
with the ’ name of ‘the. claimant ‘and there. is no- evidence showing. ° at 
that the party signing’ ‘the Teceipt 1 had written authority to sign. PEER 
forthe claimant.) tc ee etn ee ace es ' B18-- 
3. Service: of notice ‘of. contest’ by registered mail is a form of notice oe : 
ae reasonably calculated to give a party knowledge of administrative - E 
“proceedings and an opportunity. to be heard and, ‘consequently, 
5 ree authorized by statute and’ the rules of an administrative 
i agency, it satisfies the vequirements of due process. .- a | $18 
4. Unless it: is ‘affirmatively shown to the contrary by: ‘the mining. claim- j 
ie Baby ‘the: presumption of? identity: ‘between: ‘the: claimant: and ther.“ 
foo recipient of a notice of contest: in adverse. procéedings before the 
i “Department is: not: overcome by, minor - discrepancies in the use 
Om ‘of given namés’ ‘Or ‘initials of the ‘parties: in ‘the. ‘notice: of contest Fa ata Wey 
& and t the epost office return: receipt —---- ann ast ae 


580. kaos | INDEX-DIGEST. 
RULES OF PRACTICE—Continued 
EVIDENCE 


im : - Page 
SecA claim for additional payment arising out of the extensive failure: 


- and..cracking . of plaster and. the repair thereof by. the contractor, Y es 


will be denied. where the. weight. of the evidence. discloses: that 
the ‘defective plaster: was: the result of ‘noncompliance by .the - 
plastering. subcontractor with industry specifications. ‘and instruc- 
tions that were known or. readily, available. to. the contractor. : 


2. Where, under. the. terms, of. B.. “pre-hearing. agreement: limiting. the 


number. of witnesses, the: ‘parties: to:a, contract appeal: proceeding 
exchanged. lists. ‘of names of proposed. witnesses. and; where. one 


party having had opportunity to do so failed to notify timely. the 
opposing party of its intent.to call.an additional . witness whose, .. 
name had not been submitted, the ‘testimony. of such. additio al 2” 





. -witness will be disregarded by the Board... 


“GOVERNMENT CONTESTS. 


L Where a stipulated record in.a government contest -filed against desert, 
land entrymen raises - more questions concerning the possible 


“mala fides of the entrymen than ‘it answers, the contest ‘should not | 
be Absence nceraeenernntnnencnneneieian 


26. 


he A hearing officer i is not: disqualified nor will his findings: be set’ aside: ‘in 


-@ mining ‘contest upona charge of ia oe ane ‘prejudgment of 
‘the: case in the absence. of a: showing ‘of: bias. Beebe 8 DL 


2.: Where an applicant to ‘purchase an 80-acre: trade and sanufacturing 
site claim’ asserts’ that he has’ occupied and: used’ all the acreage in 
‘meeting the requirements of section 10 of the: act of May ‘14; 1898, 

and: réquests:a hearing to’ prove ‘the extent “of! the acreage: ‘so 
claimed after:the: Bureau has required him to: amend: his: applica- 


. tion: by filing: a new: description to. include :no: ‘more than:10 acres, . 


the case will be remanded, for a hearing to. Tesolve: the factual 


issues raised relevant to the issue of whether the requirements of... Z 


the act have. been satisfied and, if 80,. what. acreage the applicant 
4 may. be. entitled. to purchase__---_--- ners ee opiate ae See ce 
3. Where an appellant has never: requested a hearing: and has, been given 


. every. opportunity to. submit: whatever evidence. on. his behalf he . : 


. desired, he. cannot. rightfully. complain: that he has been denied, an 
‘J opportunity to be heard 2 as peepee 


4, No formal evidentiary type hearing is required. by: statute prior.to- are 


.. reduction in the. size of.a- stock-driveway, but. if a. formal. or. in- 


formal. hearing. is held,. the Secretary, in. whom: the final author- Z 

“ity. rests, may make such use of: -it as. he. DC 

oni) Where the Navajo | Tribe: of Indians. ‘has: protested: against isstiance 
ofa patent. to, the: State: ‘of .Utah, under, the. act of June 21, - 1984, 
, to numbered:sections which the State claims as having. vested in. 
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_dt pursuant to the.grant.for school. purposes under-its Enabling © 


Act and the:Tribe has requested a hearing alleging that. the. est- 


ing of title: in, the State. under. the, grant ,was: precluded. by. oceu- ; 


| . pancy. of ‘the sections. by Navajo; Indians ,and, that, title is, now, in 


. the aEIDS pursuant to acts of Congress, a hearing will ‘be ordered , 


INDEX-DIGHST ener 5)°) Se 

RULES OF PRACTICE —Continued eee aes Oe 

“ HEARINGS—Continued BE se a TS eke EN ae REE PB ea Dd “Page | 
for the purpose. of receiving: evidence: as to. tlie’ full over aaa 
“nature of the occupancy. alleged ° by: ‘the: Tribe: in order to make | 

‘an: informed and ‘definitive determination: of. the question as: to! 


: when, it ever; ‘title did ‘vest in- the Stites : 861 i : 


te “6: There is no basis’ ‘for Tuling that‘a- hearing examiner ina. pro¢éeding: 
to determine’ surface rights: to mining claims under the: act.of:: 
. July: 28, 1955, was personally prejudiced. against, the. mining claim- 
“ant, and. that the’ claimant. was. denied any rights, where. a: motion 
for: a. change. of. examiner filed under section. 7 of. the. Adminis- , 
: _- trative: Procedure: :Act was. not timely. filed and. the accompanying 
~ affidavit: alleging. bias, simply. -asserted that: the: examiner. had 
~Mever decided::a :case in.favor: of mining © ‘claimants in. Oregon, i. 
» since such an assertion is insufficient to. show pias. by the examiner - 
, against the. particular. claimant, and further where there ‘is: 
nothing: in the record showing any evidence of bias or, r prejudice” 
by the examiner..i_~...--- Seed oe ieaiela sees ee ee ee 367 
t Although: a hearing; ‘ig. not: required: prior: to. a determination that a: 
: lake: is nonnavigable and its bed public lands, .2.. State which has. 
~ heretofore not;been: informed of, the. factual. basis for such. a deter- 7 
mination. will: be. allowed - to: present. such information, as: it. de- 
Sires, supporting. its. view. that.the lake. is. navigable. and. the 
. Director will. then. decide. whether a hearing would be useful__.+ . B27 
PRIVATE: CONTESTS: pth ERG a (oP Gt ep } 
Jed A private contest against a ‘trade: and: ‘siiatutactéeing: site claiin: can- 
“not be instituted by" a person: ‘seeking a preference right of entry © 
‘pursuant. to-the’ acts: ‘of May 14,1880, or°March 3; 1891;. since 
~ those acts: ‘Telate: ‘only to contests eaaiise: ‘homestead. and desert oa 


Po Qe A private contest against: a’ ade and cianetachorius site claint. ale: 
Zz ‘not be instituted, by a soldiers’ additional homestead applicant: not: 
+ claiming present title to.or, an interest. in-the.land involved ;.how- 
sever, the. defective contest may..be considered. to. be a protest and ae 
- adjndicated: ss iakeh ec Rina an aay aN 243 
PROTESTS’ REP Pa ih ae ie Mg ay ea cel ES as ieee Ge 
vg A mieatesk against: allowance: of an: : eipplieation: for: paterit’t to a rgldeen, 
mining claim is properly dismissed where the. protestant: fails. 
£0: show. that. the. placer: applicant. has. not complied | ‘with -the. re-.. ; - 
. quirements of. the law. for obtaining a Rees eo 405 
_ SUPERVISORY: AUTHORITY: OF. SECRETARY ; ae ae e a 
1. ‘Until patent -issués; the: Seeretary. of the. Interior retains jurisdiction 
to inquire, sud: sponte, ‘into: the. validity: of an entry, completed 
. except. for issuance of the ‘patent, and to. set it aside. for. defects 
SKOR.: mistakes existing. on. the, date the entryman, met. the. final o 
», Tequirements._.-_-.. pete UNEP ES ROE IEEE SO i eRe lar Pm 157. 
2, In the exercise: of his supervisory, P authority over the public lands, ay 
the: ‘Secretary. of the’ Interior’ may, ‘without further notice and. 
hearing, declare mining claims to be null and void where, after ad- - 
‘ versary proceedings | brought ‘against ‘the ‘claims,. a “hearing” ex- 
“aminer has found: that there has ‘peen’ no discovery: within ‘the 
limits ‘of the claims and has rejected patent applications for the. © 
| @laims.22- 2252 sos Peto 218 


582. oe a mee Ho es ; _INDEX-DIGHST 


: "RULES OF PRAGTICE—Continued _ | : aoe a ee ae, 


_ SUPERVISORY AUTHORITY OF SECRETARY—Continued kee eran geen “Page Pa 


3, In: the exercise. of: his: supervisory- authority, over : the: public lands, 
‘the Seeretary - of the. Interior. may, after:-a: hearing examiner’s 

- decision: ‘has become: the’. decision of. the Department, , -issue. a. 

. “clarifying ‘decision when it becomes apparent: that, the parties” 


“ affected do not understand. the import of. the earlier decision_.-—-— : 213: Ee : 


WITNESSES | ie enc - — 
OA Where, under the terms: Of a. pre-hearing agreemdéat limiting: ‘the num- 
-- per of witnesses, the parties. to-a. contract appeal proceeding. ‘ex- 
7 “changed | lists of names of proposed witnesses and where one party 
having had opportunity.to do so failed to notify.timely. thé “oppos- ° Res 
“ing party of its intent to*call/an additional witness whose name 
‘ had not been ‘submitted, the testimony of. such additional. witness carer Ral 
will, be disregarded by: the y Board-2 ios ia a aie ae 


"SCHOOL LANDS. 


-GRANTS OF LAND - pS mare : ; : ; 
2 Where the Navajo Tribe: of: Tridians hes 5 protested: against i issuance 6 of. ie 
oer: patent to the State: of: Utah under: the ‘act: of: June’ 21, ' 1984, to 
a numbered sections which the State claims: as having: vested in it 
- pursuant to | ‘the. grant for school ‘purposes undér ts : ‘Enabling . 
Ket and the’ Tribe has requested a hearing alleging: that: the vest- a 
. “ing of title in ‘the State under’ the grant was. ‘precluded by oceu- er 
/ ‘pancy of the sections by Navajo Indians and that title is: now. in. - f 
othe Tribe: pursuant. ‘to acts of: Congress, a- hearing will be ordered: e 
- for: the: purpose of: receiving . evidence. ‘as. to the full extent: ‘and eae om 
~ nature of the occupancy alleged by the. Tribe in order to make an: 
informed. and definitive determination of. the question as to when, es 
if ever, title did vest in the Stale eg atte . 861 
MINERAL LANDS: = oe OE Tay ae a MOR EN aes 
1. The ‘Secretary of: ‘the: Interior: ee avittiotity ade ‘the ‘act ‘of “May a 
2d; 1930, to. dispose: Of" deposits of oil and: gas: underlying: the 'right- . 
~of-way granted to the Union: Pacific Railroad: Company pursuant 
‘to the acts of July 1; 1862, and July 2, 1864, even: ‘though the. 7°.) 
lands traversed ‘by. the right-of-way. were later: granted to & State. ae 





~ as school ete Sra eer a 6. mie 





PARTICULAR STATES — aoa: Dh pimt! oe 
1 ‘Where ‘the’ Navajo. Tribe of Indians: ‘has’ protested: awaines: issuance 
of a patent. to the State. of Utah: under: ‘the act of June 21, 1934, ‘to 
numbered sections which. the State claims. as having vested: ine it-:.: 
pursuant: to the: grant: for school pur poses: under its: Enabling Act® en as 
and the Tribe has requested ‘a hearitig alleging. that. the vesting : 
Of title in: the State ‘under: the grant. was ‘precluded by occupancy ae : 
of the sections. by: Navajo Indians’ and. that | title ‘is now in’ ‘the Ae 
7 ‘Tribe pursuant to acts. Of. Congress,’ a hearing will. be ‘ordered: for: 
‘the purpose of receiving evidence as to the full extent and. nature’ se 
of 1 the occupancy. alleged by: the "Tribe. ‘in, ‘order to make an in- 
2 me formed and definitive determination of the. question as to when, si ee, oo 
at. ever, title did vest, in the Ristec ss 5 ee eel 
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“SECRETARY OF ‘THE INTERIOR: 


i: Where an appr -oved. lease of individually puted restricted Indian jana: yo 


:’ provides. for the: direct. payment: of ‘rentals’ t0 the ‘owner Or; his 
~ legal’ representative (guardian: OF: conservator), ‘the: rental pay- : 
* “ments: must’ be: ‘treated as. unrestricted. funds. as of:the- time: of... 
‘payment, but future: Or. anticipated rentals - are. classed as: re- 


stricted property over: which the: Secretary of the Interior may Te- 3 ee 
capture supervision over the collection; care and disbursement, 2 


Page 


a : Any action: of the. legal. representative _ (guardian or conserva- — Y 
~ tor) or: of. the guardianship court to obligate such future or ‘anti- : oe 
_ cipated rentals would. be ineffective unless s approved by the Secre- - 


prtpry of the Interior: 20.2 toca ae oa 


2. In the exercise of his supervisory authority over the. public lands, ‘the... - ; 
Secretary of thé Interior may, without further notice and hearing, | ate 


os @eclare mining claims to. be: null and void where, after adversary . 


. proceédings brought against the claims, a hearing examiner has | 


: ~ found that’there has been no discovery within the limits of the 


claims and has rejected, patent applications for the claims... 2-— 


3. In: the: exercise of his supervisory authority over the. public. lands, the... 


cision: has. become the decision .of the Department, ‘issue a. clarify-. 
sk ‘ing decision: when: it-- becomes apparent that the parties: affected . 
~ do not. understand. the. import. of: the: earlier He elons pe 
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Secretary ‘of the: Interior. may, after ‘a: ‘hearing. examiner’ S de-- 


SMALL TRACT ACT. 
(GENERALLY 


; 1. When: a: small tract, application is s filed, a mining claim igs. gabséquéntly 


e located on the same land, and the land is then: classified as chiefly a 
S valuable for small ‘tract purposes, | the assification: relates: back 


‘to the time of the filing of the small tract application andthe: sub-.°. oe 
-gequent: mineral ‘location: becomes invalid upon. allowance, of.:the: 


‘applicatiomet: 2 jonni ~ 2 ; - 


2 The Secretary: is under no: obligation . to issue. regulations providing vet 


for mineral. location of: mineral. deposits reserved from disposition 
.. under. the’ Small. Tract: Acti soea atone ee 


sor AND MOISTURE CONSERVATION’ 7 Soy fae 
aA The question whether the Depar tment of the Intertor’ way , pertorn 


soil and: moisture: conservation: operations ‘pursuant to the Soil: 
-* Gonservation and Domestic Allotment Act of 1935. (49. Stat. 163, 


~~ as amended; 16 U.S.C: secs. 590a-590e,. 590f, 590g,.590h, 590i, = 
- 9903-5909 (1958) ),.0n a particular tract of land is answered py 
determining. whether the ‘Department has administrative juris-. 


diction over the tract. If the tract‘is‘ under the. Department’s 


-. administrative’ ‘Jurisdiction, the ‘Department: may perform such’: ze 
-/. soil. and moisture: operations on the ‘tract, even though the bene- 
~ fits of. such. operations accrue in whole -or-in part. to: other lands 


fe not under :the jurisdiction: of the Department. “Accordingly, the 


ere “Department” ‘May conduct soil and moisture conservation opera- 
>? tions’on lands under its jurisdiction where the. primary. penefits 


from such: operations accrue to lands’ in private ownership | or to 


federally. owned. improvements: which’ are‘under the: jurisdiction 5 
of other Federal agencies. In addition, the: Department. of the” .- 


BRAC - ware ga eal § INDEX-DIGEST a 


SOIL AND MOISTURE CONSERVATION—Continied ’ 
.: Interior. may perform soil and. moisture. conservation eperatiens: 
on lands not under: the: jurisdiction .of the Department, provided 


'. that the operations have as. ‘their ‘primary purpose the protection ; 


“and: benefit of lands which’ are under. the. jurisdiction: of. the 
Loe “! soe ET ERAT Ren ae Ea Oner aes 
a SOLDIERS’ ADDITIONAL HOMESTEADS 

GENERALLY | - : 
As A private contest against a trade and manyfacturing site claim dint 


_ be instituted by a person seeking a preference right of entry pur- 


~ suant. to the acts of May 14, 1880, or March 8, 1891, since. those ‘acts 


relate only ito contests against. homestead. and desert land entries__ 


Page .. ; 


2. A private contest against.a trade and manufacturing site claim cannot ie 


_- be: instituted by. a: soldiers’. additional. homestead , applicant. not. ; 


. claiming -present title. to..or-an interest: in the- land involved ; how- 


ever, the: defective contest may. be considered to be. a protest and. 


adjudicated . SCOR TE ce race etn 
LANDS. SUBJECT TO . Sata oa sks oa . 


ds When notice of location: of: a trade ‘and. ‘Manufacturing site @uim hes : 


~” peen filed ‘and- subsequent thereto a soldiers’ additional homestead 
“application is filed for the land; and: the trade site applicant ad- 


‘mits that he has made no’ improvements on the’ land or.done any- 


thing else in furtherance of establishing a trade and manufac~ ys 


turing site beyond. filing a notice: of location, no ‘right to. the land oi 
.. has been acquired by. the trade and manufacturing site applicant, ee, 


ae and. the land is -properly subject to the filing of the soldiers’ addi- 


; tional homestead apuuCiHOM ne Seats ee 


‘SUBMERGED LANDS. 


A Where a surveyed lot of public land riparian to a nduna veuble body a 
of water is leased. according. to the- plat of-survey, the area covered - 
“py the original lot remains in thé lease even though part of the lot . 


is later: covered by Waters tae ee ee 


“2. Where a surveyed lot of public land. riparian toa nonnavigable body 


pa 


251 


of water is leased according to the plat of:survey, the area covered, =". 


« by the original lot remains. in the lease even though part of the lot. - 


"is thereafter covered. by RE ee pene eoeneeenee uae 


SURFACE RESOURCES a0T 
GENERALLY | Ff ar alas an : 
LOA. Government mineral: examiner: r. investigating a: | mining dlaim : prior 


‘toa proceeding under the act. of July 23, 1955, has no: duty. to. test S 


..2.claim for. discovery beyond examining. the discovery points made 
available. -by the mining: claimant__--_- RBEICcle seme mee erm 
2 In’ a ‘proceeding under: section:5 (ey -of the act of J uly 23, 1955, fo deter- 


‘i mine the rights of:a.mineral claimant to the. surface resources of © 


his: mining claim, the claim is properly: subjected -to the. terms:and 
-. limitations of:section 4 of that.act unless itis shown that there was 
.: a-valid discovery: within .the. meaning -of the mining laws made 
-: Within the limits of the claim a Deer to. the: date of the AC aia 


266 
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“SURFACE RESOURCES ACT—Continued jatt pe ghet, de ere tet 
GENERALLY—Continued ee | eee. 
3. Although the. ‘alienage c of a mining claimant may not pievide: a er ound 
for collateral attack, upon his: possessory title by other claimants, go 
itis a ground upon. which. the United States, as sovereign, may iat 
reject the alien’ Ss: verified ‘statement filed under the: act of July 23, 
1955, asserting surface rights to a mining claim, because the min-~ ~ 

; ing laws authorize. the occupancy and purchase of public lands for 

. their minerals only, by: United States citizens or those who have ca 
declared. their intent: to: become citizens 2-2 Nae Cea ee ee OO 288° 

s In a proceeding under section. 5B(c) of the act of July 23; 1955, ‘td deter- : 
mine the rights: ofa mining claimant to the surface. resources of his... ;..: 
claims in order to: ‘prevent the: claims from being. held: subjected to. 

_ the terms and limitations of section 4 of that act, it must bé found 
“that there was a discovery of valuable mineral deposits’ within’ the’ - 

~ claims at the date of: the act and that’ the claim ‘is still valuable” 

-_ for the mineral deposits ; after the Governnient presents evidence - 
to show prima facie that ‘there has been no discovery, the burden - 

: of proof shifts to ‘the daimant to show by a preponderance of the. 
‘evidence. that there’ has been a “discovery, and that the claims are pees 
valuable for their inineral deposits__- SH a eek ee Rs OD . 8367 

5. When in a proceeding under section 5(e): of the act of: a Fuly 23, 1955, 

the Government establishes a prima facie. right. to. the, surface.» 
resources of mining claims located for cinnabar by. evidence that 

, Government. examiners found no. cinnabar in any. of the workings . 

ee that could be examined and sampled SO ‘far as the examiners could: mee 
a ascertain from advice by ‘the mining‘ ‘claimant’s representatives and 

“from their inspection ‘of the claims hamperéd: by insufficient mark- 
ings of the claims, evidence by ‘the claimant was insufficient tO iyi 
sustain its burden of: proving with a preponderance: of: the evidence... 

a 2a discovery. on.each. claim. where it. simply: showed. that. conditions: pe 
_,,might be favorable. for. the. formation, of cinnabar and that some - 
<2 ~einnabar~ ore was found. in- the. past,..but which. primarily. shows a 
that further. exploration and’ development. of the: claims to. -estab- im 
lish the locus of ore-carrying veins has been’ recommen ed” by 
‘claimant’s mining engineer ‘consultants, ‘and’ there’ ‘is-no ‘probative : 
“evidence establishing the existence of ore bodies: of sufficient value 
~_ that. would justify an ‘expectation that a profitable’ mine. might ao 
be ee 368. 
HEARINGS pe Ge Ed ed 
1, There is no pasis. for alae that ¢ a “heating. examiner. in a proceeding 
age oO determine. surface rights to mining claims: under, the act: of — 
.. July. 23, 1955, was. personally. “prejudiced. against the. mining: -.... - 

. claimant and that the claimant. was, denied any rights, ‘where a 

_ motion for. a change of. examiner filed _:under. section. 7 of. the 

., Administrative Procedure Act was not timely filed. and: the . 
accompanying : affidavit. alleging bias simply asserted that the ex- 
-aminer had never. decided a case in favor of mining claimants in = *”' 

. Oregon, sinee such: an assertion: is: insufficient; to: show.bias by::: - 
.; the examiner-against.the. particular claimant, .and further. -where’ -: 
- there is nothing. in, the record. i showing: any evidence of: bias or - 
_.. Prejudice by... the. examiner eee pe seen e teen tn RL 
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i SURFACE RESOURCES ACT—Continued’ 


“VERIFIED: STATEMENT 


Coe Bagel! 


ee Although the alienage of a mining claimant may not provide a gr ania a 


for. collateral. attack upon his possessory, title by: other claimants, < 
itis a ground upon which the United: States, as Sovereign, may. 
des reject the alien’s ‘verified statement filed under the act-of July.-28, 


1955, asserting surface rights. to a mining claim, because the Re 
“mining laws authorize ‘the occupancy and purchase. of public oe 


lands for their minerals only by United: States. citizens or. those 
~, Who “have. declared their intent: to. become ‘eltizens-—--<---_-_--- 


"SURVEYS OF PUBLIC LANDS Pee ee ; ie a ae 
| GENERALLY 9 ac CG a,” 


ke A Tmetes ‘and pounds description of a “tract of. land. in an ‘il and gas. 


238 


_ lease. offer must. be. connected , to ‘an official, corner | -OF: the public oe e 


eg land surveys, which. -term includes - township. corners, section va 


corners,’ quarter-section corners. and “meander: “corners. ‘and ex- 
. ‘cludes quarter-quarter section corners and. lot. corners established 


. by protraction, but.an.offer is: not to be ‘réjected for failure to tie. : 


the description to an official corner “where: the point of beginning 


for the description i is a lot corner: which is also a Meander corner. - 


- TAYLOR GRAZING act 
GENERALLY 


1. Section a. of ‘the. Taylor. Grazing. Act. provides aa lands. withdrawn : 


for a stock-driveway. may :be added to. a, grazing district and made 


TORTS. eg a 
CONTRIBUTORY: NEGLIGENCE. roan RSE soe ie, 
1. From ‘the mere: fact that a: ‘Gaimant: was hutiying “at the’ time’ of'the 


accident, it cannot: be concluded: that the’ claimant’ “was contribu- : 
cs torily negligent, and not reasonably. Deo euer re ate eg 


LICENSEES “AND. INVITEES. 


ot In. the District of : Columbia, those’ using the public: parks aud adjoin. 7 
vs ing sidewalks which are. under the Jurisdiction of the United. . 


i a States. are doing so at the. invitation. of. the Government, and there- 


/ fore, . are licensees by invitation. ‘The duty owed to licensees by. 


E invitation by. the Government is to use reasonable and ordinary 


a Jee, 


'. eare for their ‘safety and to provide reasonably safe premises, and | 
to protect them or warn them against: any. danger known ‘to: the 
~ Government which a careful | person might: not discover Sai 


- subject to. the: Taylor. Grazing, Act.. eee ea ar eee ot RS 


wat 


348. 


ay “The ‘duty owed by the Government to a licensee ‘by’ invitation. in: the . 


~ District. ‘of Coliimbia’: includes’ the duty” to warn. of obstructions: 
“on ‘sidewalks rape ie tes public Anca on" “United. States’ ‘Reserva- 


: WITHDRAWALS AND RESERVATIONS 
“STO CK-DRIVEWAY': ‘WITHDRAWALS. 





1. The’ ‘Secretary. ofthe’ Interior ‘thay: “revoke: a atodkidriveway with- 


348. 


drawal or reduce its dimensions when. the conditions’ which. justi- a 


Ei «oe fied its. establishment eease to. Oxists usr Se te 


IN DEX-DIGHST. 


WITHDRAWALS AND RESERVATIONS—Continued eee 
STOCK-DRIVEWAY WITHDRAWALS—Continued - 


Page... © 


2. “Section 1 of: the Taylor Grazing ‘Act poanides ‘that anaes withdrawn. : 
fora stock-driveway may ‘be added to a grazing district and made. 7 


_ subject to the. Taylor Grazing Met es eo Pe eerbcd 
aS No formal] - evidentiary type. hearing is required. by. statute prior to a 


reduction | in the size: of a: stock-driveway,. but if .a formal or in- " 
* formal hearing is held, the: Secretary, in whom the final authority. 


“rests, may Make such use of it:as he ‘desires. 22000 vee ib 
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te A stock- driveway: is ‘to: be reduced in’ length and width where the use. ~ 


of it for: trailing purposes has decreased’ So substantially that only: 


ae percent. of the. available forage. is ‘used for that purpose and 48 ~ : a 
percent for a type (of winter grazing under a local practice ; a 
ee “driveway. which allows 4 times the forage consumed. in. trailing. 


and: which provides adequate width for the current. use is -suffi- 
cient even though it is 8 greatly, reduced in: length and width=: eS a 


‘9 WORDS AND PHRASES. 


. a "The term “agsienmen As “as sed: in ‘the act of’ Mareh 28, 1908, opiles : 


“tO! a: transfer. toa corporation. of. the rights ofa desert land entry-"_ 


Tan: to enter’ upon the lands. and remain in exclusive possession’ 


a “thereof and to grow and harvest: crops thereon. for the: primary. as a; 
156 


- benefit..of the Corpor ALON ince ee 


ey The. ‘terms “assignment, ” “hold” and. “otherwise” as used 1 in section ie aot 
TV of the act of March. 3, 1891, are. words of broad. signification and eee 
their precise. meanings depend on the. ‘context in which they are wa 


~ such acreage within the meaning of the prohibition ‘of section 7 of 


“the act of March 8, 8 TBO ania caeeee sie 
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3. A corporation which. has acquired “Actual: possession ‘or the ‘right: of. . oe a 
_ actual possession to more than 320"acres of desert land: “holds” . 


